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Barrett  Bibler,  Plaintiff,  v.  The  Board  op  Supervisors  op 
Hamilton  County,  Iowa,  et  al.,  Defendants. 

> 

Drainage:    assessment:    reduction  on  appeal:    evidence.   On  appeal 

1  from  an  assessment  of  benefits  resulting  from  the  establishment  of  a 
drainage  district,  the  evidence  is  reviewed  and  held  to  sustain  the 
action  of  the  district  court  in  reducing  plaintiff's  assessment  and 
fixing  the  limit  thereof. 

Same:     appeal:    waiver.    'Where  the  district  court  on  appeal  by  the 

2  landowner  reduced  his  assessment,  the  fact  that  the  supervisors  on 
behalf  of  the  drainage  district  recognized  the  order  of  the  court  by 
directing  an  assessment  of  plaintiff's  land  in  accordance  therewith, 
issuing  bonds  for  delinquent  assessments,  and  by  selling  plaintiff's 
land  for  unpaid  assessments,  did  not  waive  the  right  of  the  county 
to  appeal  from  the  decision  of  the  district  court. 

Vol.  162  Ta.— 1 


2  Bibleb  v.  Board  of  Supervisors.        [162  Iowa 

Appeal  from  Hamilton  District  Court.— Ron.  C.  0.  Lib, 

Judge. 

Wednesday,  September  24,  1913. 

In  the  district  court,  this  was  an  appeal  by  the  plaintiff 
from  an  assessment  of  benefits  against  his  land  in  a  drainage 
proceeding.  After  trial  upon  the  merits,  the  district  court 
reduced  the  assessment.  From  such  order  of  reduction,  the 
defendants  have  appealed.    Affirmed. 

J.  M.  Blake  and  D.  C.  Chase,  for  appellants. 
Wesley  Martin,  for  appellee. 

Evans,  J. — I.  The  drainage  district  involved  in  the 
proceeding  is  long  and  narrow ;  the  watershed  being  about  one- 
half  mile  wide  on  an  average,  and  approximately  three  miles 
l .  drainaob  :  in  length.  The  acreage  included  is  about  one 
redaction  '  thousand  acres.  The  drainage  system 
ertdence.  *  adopted  consists  of  a  covered  tile  drain,  rang- 
ing in  diameter  from  fourteen  to  twenty-four  inches.  The 
cost  of  the  enterprise  was  in  round  numbers  $17,000.  The 
system,  therefore,  was  a  very  expensive  one.  On  the  other 
hand,  its  benefits  were  very  marked  all  along  the  course  of  the 
drain.  The  defendant  is  the  owner  of  a  quarter  section, 
through  which  the  tile  drain  was  laid.  However,  less  than 
one  hundred  and  forty  acres  of  this  tract  is  included  within 
the  district.  The  highest  assessments  in  the  district  were  made 
against  the  plaintiff's  land ;  one  forty-acre  tract  being  charged 
with  $1,420,  and  another  with  $1,340.48,  and  another  with 
$949.98.  The  plaintiff's  land  is  located  near  the  head  of  the 
tile  drain  as  laid ;  but  the  head  of  the  water  course  within  the 
watershed  extends  about  one  mile  beyond  the  plaintiff's  land. 
No  other  one  hundred-forty-acre  tract  was  charged  even 
approximately  as  high.    One  forty-acre  tract  in  the  adjoining 
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section  down  the  course  was  charged  with  $985,  and  another 
with  $918.  The  course  of  the  water  was  toward  the  south 
and  east.  The  testimony  involved  a  comparison  of  benefits  of 
the  different  tracts  assessed.  The  one  question  presented  to 
the  trial  court  was  whether  the  amount  charged  against  the 
plaintiff's  land  was  inequitable  and  disproportionate  as  com- 
pared with  amounts  charged  to  similar  tracts,  and  as  com- 
pared with  respective  benefits  received. 

The  amount  charged  against  the  plaintiff  was  equal  to 
an  average  of  more  than  $30  an  acre  against  all  his  land  in  the 
district.  The  next  highest  average  charged  against  any  land- 
owner was  less  than  $23.  The  lands  within  the  district  are  all 
contained  within  sections  20,  21,  28,  27,  and  26;  the  outlet 
being  located  in  section  26,  and  the  head  of  the  water  course 
in  section  20.  The  total  assessment  against  the  plaintiff's 
land  was  $4,127.  The  next  highest  assessment  upon  equal 
acreage  was  upon  the  land  adjoining  him  on  the  southeast 
lower  in  the  water  course.  The  assessment  thereon  for  equal 
acreage  was  less  than  $3,200.  The  plat  before  us  is  too  large 
to  be  incorporated  in  this  opinion,  and  we  will  not  be  able  to 
deal  with  the  details  of  the  argument  for  want  of  a  plat  of 
appropriate  dimensions  for  that  purpose. 

The  trial  court  reduced  the  plaintiff's  assessment  to 
$3,300.  The  conclusion  of  the  trial  court  was  based  upon  the 
following  reasons,  which  were  reduced  to  writing  and  filed : 

There  are  on  the  plaintiff's  land  1,960  feet  of  sixteen-inch 
tile,  and  1,300  feet  of  eigh teen-inch  tile.  The  improvement 
across  his  land,  according  to  the  engineer's  estimate,  cost 
about  $2,100.  The  assessment  upon  his  land  is  $4,127.30, 
almost  double  the  cost  of  the  improvement,  and  more  than 
double  the  assessment  on  all  the  territory  added  to  the  dis- 
trict by  the  changed  plans,  whereby  the  improvement  was 
made  to  cost  an  additional  $5,000.  It  will  be  observed  from 
the  plat  that,  while  there  are  a  large  number  of  ponds  and 
wet  places  upon  the  plaintiff's  land,  the  elevations  given  by 
the  engineer  show  that  there  is  a  fairly  good  fall  across  it. 
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The  elevations  at  or  near  station  thirty-nine  is  eighty-five; 
less  than  a  quarter  of  a  mile  farther  up  it  rises  three  feet ;  in 
the  next  forty,  it  is  two  feet  higher. 

Just  east  of  section  28  is  section  27.  There  is  a  quarter 
composed  of  the  north  half  of  the  southwest  quarter  and  the 
south  half  of  the  northwest  quarter,  which,  according  to  the 
plat,  shows  about  the  same  amount  of  wet  land  as  is  shown 
on  the  plaintiff's  land.  Of  this  quarter  a  few  more  acres  are 
in  the  district.  This  quarter  has  nine  hundred  feet  more  of 
the  improvement  on  it  The  tile  across  it  are  from  two  to 
four  inches  larger  in  diameter.  It  is  so  located  that  all  the 
water  from  plaintiff's  land  discharges  across  it  Had  plain- 
tiff a  mind  to  so  do,  he,  considering  the  elevation  of  his  land, 
as  shown  by  the  plat,  could  have  drained  a  considerable  por- 
tion of  his  farm  upon  this  quarter. 

The  elevation,  however,  of  this  quarter  in  section  27  shows 
that  the  waterway  is  level,  or,  rather,  there  is  a  back  fall  of 
two-tenths  of  a  foot  The  elevation  near  the  center  of  the 
section  being  eighty-two  and  six-tenths,  and  a  half  mile  up  the 
course  on  the  Reed  land  being  eighty-two  and  four-tenths.  It 
is  evident  that  this  quarter  was  helpless  without  an  improve- 
ment of  the  kind  afforded  the  district.  The  total  cost  of  the 
improvement  on  this  quarter  was  $3,973.20,  according  to  the 
engineer's  estimate.  The  assessment  on  this  land  is  $3,248.22. 
Because  of  the  low  elevation  of  this  quarter,  the  fact  that  there 
is  nine  hundred  feet  more  of  the  improvement  upon  it  and  a 
larger  tile,  that  the  engineer's  plat  shows  approximately  as 
much  wet  land,  that  the  swamp  land  was  actual  swamp 
because  of  the  flat  and  level  condition  of  the  water  course,  and 
considering  the  further  fact  that,  because  of  the  difference  in 
elevation  on  the  plaintiff's  land,  much  of  it  could  be  reclaimed 
without  the  improvement,  I  am  satisfied  that  the  unit,  or  100 
per  cent,  forty  should  be  found  in  the  land  on  section  27, 
rather  than  on  plaintiff's  land.  I 

My  conclusion  is  that  the  system  followed  by  the  commis- 
sioners, and  approved  by  the  board,  omitted  a  consideration 
of  the  elevation  of  the  lands,  without  which  the  classification 
of  swamp,  wet,  and  dry  lands  is  misleading;  that  the  methods 
followed  omitted  a  consideration  of  the  quantity  of  water  to 
which  the  estate  was  servient ;  and  that  where  tile  drains  are 
used  this  is  an  important  element  to  be  considered.  By  reason 
of  the  failure  of  the  commissioners  to  consider  these  elements, 
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the  assessment  is  too  low  upon  the  lands  through  which  the 
improvement  passes  near  the  outlet.  It  is  also  too  low  upon 
the  lands  at  a  comparatively  low  elevation  with  the  improve- 
ment; the  computation  produced  a  result  which  was 
inequitable  and  unfair  to  the  plaintiff.  The  court  cannot 
make  a  new  assessment,  and  raise  the  assessments  that  are  too 
low.  The  only  thing  it  can  do  is  to  reduce  plaintiff's  assess- 
ment to  what  it  would  be  if  the  entire  assessment  was  equitably 
made. 

We  think  the  foregoing  discussion  by  the  trial  judge  is  a 
fair  analysis  of  the  evidence  in  the  record.  We  do  not,  how- 
ever, commit  ourselves  to  that  part  of  the  discussion  which 
seems  to  point  out  the  particular  tracts  which  should  hereafter 
bear  the  additional  assessment  because  of  the  reduction  of 
the  plaintiff's  assessment.  That  is  a  matter  which  must 
necessarily  be  left  open  for  the  board  of  supervisors  in  the 
final  adjustment.  It  is  enough  for  the  purpose  of  this  case  to 
find  that  the  assessment  of  the  plaintiff  was  too  high,  and  to 
fix  the  limit  of  such  assessment.  The  comparison  instituted 
between  the  assessments  charged  against  the  plaintiff's  land 
and  those  charged  against  other  lands  is  appropriate ;  but  the 
adjudication  in  this  case  can  go  no  farther  than  to  settle  the 
limit  of  the  plaintiff's  assessment. 

II.  The  appellee  has  filed  a  motion  to  dismiss  the  appeal, 
and  the  same  has  been  submitted  with  the  case.  The  grounds 
of  the  motion  are  that,  after  the  trial  in  the  district  court,  the 

board  of  supervisors  on  behalf  of  the  drainage 
wKver:  district    proceeded    according    to    statutory 

methods,  and  caused  drainage  bonds  to  be 
issued  for  the  amount  of  all  unpaid  assessments,  and  that  it 
recognized  the  order  of  the  district  court,  and  ordered  the 
assessment  against  the  plaintiff  in  accordance  with  the  order 
of  the  district  court.  It  is  also  shown  that,  upon  the  failure 
of  the  plaintiff  to  pay  said  installments  when  due,  the  county 
treasurer  caused  his  land  to  be  sold  for  such  unpaid  install- 
ments, and  that  plaintiff  was  compelled  to  redeem  from  such 
tax  sale. 
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The  argument  is  that  the  proceedings  of  the  board  of 
supervisors  and  the  county  treasurer  are  inconsistent  with  the 
exercise  of  the  right  of  appeal,  and  that  report  thereto  ter- 
minated the  right  of  appeal. 

The  motion  to  dismiss  must  be  overruled.  We  think  the 
showing  presents  no  inconsistency  in  the  conduct  of  the 
public  officers.  Under  the  statute  they  were  bound  to  proceed 
in  the  manner  stated.  In  such  proceedings  they  recognized 
the  order  of  the  district  court  as  binding  upon  them  until 
reversed,  and  this  they  were  bound  to  do.  If  they  could  not 
save  their  right  of  appeal  without  holding  all  other  proceed- 
ings in  abeyance,  pending  such  appeal,  the  practical  effect 
would  be  to  deprive  them  of  the  right  of  appeal  altogether. 
The  appellee  is  in  no  manner  prejudiced  by  the  proceedings 
adopted  by  the  public  officers  pending  the  appeal.  As  relat- 
ing to  the  action  of  the  county  treasurer,  such  officer  is  not  a 
party  to  the  proceeding.  And  if  he  were,  we  can  see  no  fair 
reason  why  the  pendency  of  the  appeal  should  excuse  the 
appellee  from  paying  the  installments  concededly  due  in 
accordance  with  the  assessment  ordered  by  the  district  court, 
and  which  he  is  defending  in  this  court. 

Appellee's  motion  to  dismiss  the  appeal  is  overruled,  at 
the  appellee's  cost.  The  finding  and  order  of  the  district 
court,  in  so  far  as  it  orders  a  reduction  of  the  assessments 
against  the  plaintiff's  land,  and  fixes  the  amount  of  the  same, 
is  Affirmed. 


J.  S.  Sheeler  v.  Porter  Hardware  Company,  J.  W.  Porter 

and  Frank  Barton,  Appellants. 

Submission  of  issues:    theory  or  cause.     Where  the  defendants  in 

1    replevin  based  their  right  to  possession  of  the  property  solely  on 

the  strength  of  an  attachment,  and  made  no  pretense  of  holding 

under  a  mortgage,  refusal  to  submit  the  question  of  possession 

under  the  mortgage  was  proper. 
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Chattel  mortgages:    payment.     The  holder  of  a  chattel  mortgage  is 

2  entitled  to  unconditional  payment;  and  a  purchaser  of  the  prop- 
erty cannot  condition  his  payment  upon  the  discharge  of  an  attach- 
ment held  by  the  mortgagee. 

Replevin:     instructions:     consistency.     In  this  action  for  the  re- 

3  plevin  of  property  held  under  an  attachment  against  another  party, 
an  instruction  that  if  the  property  was  owned  by  the  plaintiff  at 
the  time  of  the  levy,  and  if  he  bought  it  in  good  faith  and  for  a 
valuable  consideration,  he  was  entitled  to  a  verdict,  was  not  incon- 
sistent with  another  instruction  as  to  the  necessity  of  change  of 
possession  or  the  recording  of  a  bill  of  sale,  merely  supplementing 
the  former  charge. 

Same:     change  of  possession:     instructions.     Where  the  evidence 

4  in  an  action  for  replevin  of  a  hay  bailer,  claimed  by  plaintiff  as  a 
bona  fide  purchaser,  disclosed  that  it  was  bulky  and  was  operated 
and  moved  by  an  engine,  and  usually  left  where  it  was  last  used 
until  needed  elsewhere,  an  instruction  that  the  change  of  possession 
must  have  been  such  as  would  apprise  third  parties  that  there  had 
been  a  change  of  ownership  was  sufficient;  and  refusal  to  instruct 
that  ifxe  question  of  possession  depends  on  the  nature  of  the  prop- 
erty, that  when  the  owner  exercises  the  control  of  a  thing  in  the 
manner  and  extent  usual  in  cases  of  like  property,  according  to  the 
usual  manner  of  using  and  handling  such  things,  the  property  is  to 
be  regarded  as  in  his  legal  possession,  was  not  prejudicial. 

Appeal  from  Polk  District  Court. — Hon.  Hugh  Brennan, 

Judge. 

Thursday,  September  25,  1913. 

Action  in  replevin  resulted  in  judgment  for  the  plaintiff, 
from  which  the  defendants  appeal. — Affirmed. 

Brammer  &  Barryhill,  for  appellants. 

Thomas  L.  Sellers,  for  appellee. 

Ladd,  J. — The  Porter  Hardware  Company  sued  W.  C. 
Sheeler  before  M.  W.  Wilson,  a  justice  of  the  peace,  on  a 
promissory  note  of  $177,  and  caused  a  writ  of  attachment  to 
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issue  and  be  levied  on  a  hay  press  or  bailer  October  28,  1910. 
J.  S.  Sheeler  claiming  to  have  purchased  this  property  of  his 
brother,  W.  C.  Sheeler,  began  this  action  December  23d  follow- 
ing. The  petition  alleged  as  the  cause  of  retention  either  the 
levy  of  this  attachment  or  a  mortgage,  and  the  answer  admitted 
that  the  Porter  Hardware  Company  had  a  mortgage  thereon, 
but  did  not  allege  that  by  virtue  of  it  possession  was  claimed  or 
retained.  In  an  amendment  to  the  petition,  it  was  said  that 
possession  was  retained  by  defendants  under  the  writ  of  at- 
tachment, and  also,  that  said  company  acquired  from  an- 
other a  mortgage  on  the  property  by  assignment,  that  plain- 
tiff "had  assumed  payment  of  the  balance  owing  on  said 
mortgage,"  and  then  alleged  a  tender  of  payment  and  waiver 
of  the  mortgage.  To  this  defendants  answered  by  admitting 
having  taken  the  property  under  the  writ  of  attachment. 
They  also  admitted  ''that  the  Porter  Hardware  Company 
has  a  mortgage  covering  the  property,"  that  the  mortgage  was 
properly  recorded,  and  further,  that  the  press  belonged  to 
W.  C.  Sheeler,  and  that  the  alleged  sale  was  without  consider- 
ation and  fraudulent. 

I.  It  will  be  observed  that  there  was  no  pretense  of  taking 
or  holding  the  property  under  the  mortgage.     On  the  con- 
trary, defendants  expressly  admitted  that  Barton,  the  con- 
stable, took  it  under  the  writ  of  attachment, 

issues  :  'theory  and  still  retained  it.    This  being  so  the  court 

Ot   CftQSG 

rightly  refused  to  give  the  fourth  instruction 
requested,  saying,  in  substance,  that  if  the  mortgage  were 
mature  defendants  were  entitled  to  possession  thereunder. 
No  such  issue  was  tendered. 

II.  Nor  was  there  error  in  not  submitting  the  issue  as 
to  whether  plaintiff  tendered  payment  of  the  balance  owing 
on  the  mortgage,  for  the  offer  to  pay  was  on  condition  that 

the  property  be  released  from  the  levy.    This 
mortgages  :       the  holder  of  the  mortgage  was  under  no  obli- 

payment.  . 

gation  to  do  in  order  to  entitle  him  to  pay- 
ment.   The  seventh  instruction  requested  so  stated  the  law; 
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but,  as  the  evidence  of  tender  was  insufficient,  the  court  did 
not  err  in  withdrawing  that  issue  from  the  jury. 

III.  Appellant  contends  that  the  second  and  third  instruc- 
tions are  inconsistent  and  contradictory.  In  the  former,  the 
jury  was  told  that  plaintiff  claimed  to  be  the  owner  of  the 

bailer,  and,  if  they  should  find  it  was  '  *  owned 

3*  ESroJuoM :      by  the  plaintiff  at  the  time  of  the  levy  of  said 

co    atency.        ^  .^  ^^  ^^  ^e  ka(j  bought  the  same  from 

his  brother  in 'good  faith  and  for  a  valuable  consideration, 
and  was  the  actual  owner  thereof,  then  your  verdict,  if  you 
so  find,  will  be  for  the  plaintiff.  If  you  fail  to  so  find,  then 
your  verdict  will  be  for  the  defendant.' '  In  the  third  in- 
struction, after  directing  attention  to  the  statute,  declaring 
sales  not  evidenced  in  writing  duly  recorded  invalid  as  against 
existing  creditors  or  subsequent  purchasers,  unless  there  be 
"such  change  of  possession  of  the  property  as  would  give 
third  parties  notice  of  the  change  in  ownership/'  the  jury 
was  told  that:  "If  you  find  as  above  stated  in  the  second 
instruction  that  a  sale  of  this  property  was  made  to  plaintiff  in 
good  faith,  and  that  there  was  a  change  of  possession  such  as 
would  give  third  parties  notice  of  such  change  of  ownership, 
then  you  will  find  for  the  plaintiff.  But  if  you  find  that  after 
the  alleged  sale  was  made  there  was  no  notice,  or  change  of 
possession  such  as  would  give  third  parties  notice  of  such 
change  of  ownership,  but  that  the  same  was  held  the  same  as 
it  had  been  previously  by  the  parties  thereto,  then  you  would 
be  justified  in  finding  that  there  was  no  sale  to  plaintiff  in 
good  faith,  and  your  verdict  would  be  for  the  defendants." 

The  language  of  these  instructions,  though  not  accurate, 
is  not  inconsistent  or  contradictory.  In  the  second  instruc- 
tion, the  finding  of  a  purchaser  in  good  faith  is  made  essential 
to  a  verdict  for  plaintiff,  and  this  is  emphasized  in  the  third, 
in  which  such  change  of  possession  as  would  afford  third 
parties  notice  of  change  of  ownership  is  declared  essential  to 
a  sale  in  good  faith,  in  the  absence  of  which  a  verdict  should 
be  for  defendants.    Of  course,  there  may  be  a  sale  of  prop- 
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erty  in  entire  good  faith  without  any  change  of  possession. 
Indeed,  the  matter  of  good  faith  is  not  necessarily  involved ; 
the  statute  merely  exacting  constructive  or  actual  notice  of 
the  transfer  of  titles  as  against  the  classes  named;  i.  e.,  ex- 
isting creditors  and  subsequent  purchasers.  But  the  jury  was 
instructed  in  the  third  paragraph  that  such  change  of  pos- 
session as  would  be  notice  of  change  of  ownership  to  third 
parties  was  essential  to  a  good-faith  purchase,  and  in  the 
second  that  a  finding  of  such  good  faith  was  essential  to  a 
verdict  for  plaintiff.  There  was  no  inconsistency  then,  and 
the  second  instruction  cannot  for  that  reason  be  held  erro- 
neous, nor  for  that  delivery  was  not  exacted  as  a  condition 
to  upholding  the  alleged  purchase  by  plaintiff  valid. 

IV.  Again,  complaint  is  made  of  the  court's  refusal  to  give 
the  sixth  instruction  requested.  Therein  it  is  said  "the  ques- 
tion of  possession  depends  on  the  nature  of  the  property," 

that  all  property  cannot  be  held  in  the  same 
ot possession!    manner,  the  mode  of  handling  small  and  bulky 

articles  differing,  and  that,  "when  the  owner 
exercises  the  control  of  a  thing  in  the  manner  and  to  the 
extent  usual  in  cases  of  property  of  like  character,  according 
to  the  ordinary  manner  of  using  and  handling  such  things, 
such  property  is  to  be  regarded  as  in  his  legal  possession." 
This  instruction  might  well  have  been  given ;  but  in  view  of 
the  record  its  refusal  cannot  be  said  to  have  been  prejudicial 
error. 

No  evidence  as  to  the  kind  of  hay  press  involved  nor  of  its 
size  or  weight  was  adduced.  It  was  operated  by  an  engine  and 
hauled  thereby,  and  was  customarily  left  at  the  place  last 
used  until  needed  at  another. 

The  testimony  of  plaintiff  that  he  had  been  in  charge  of 
it  several  months  before  the  levy  was  undisputed,  save  the 
showing  that  he  and  W.  C.  Shceler  together  were  bailing 
hay;  the  one  furnishing  the  bailer  and  the  other  the  engine, 
and  dividing  the  earnings.  If,  then,  the  machine  was  bulky, 
as  might  be  inferred,  the  defendants  were  not  prejudiced  by 
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the  refusal  to  instruct  that  in  that  event  actual  manual  deliv- 
ery was  not  essential  to  a  change  of  possession,  and  there  was 
nothing  to  show  that  it  was  so  small  as  to  be  transferable  from 
hand  to  hand.  The  requirement  that  the  change  of  posses- 
sion must  have  been  such  as  would  apprise  third  parties  that 
there  had  been  a  change  of  ownership  was  under  the  circum- 
stances disclosed  quite  as  favorable  to  defendants  as  they 
might  exact,  and  the  error  in  refusing  the  instruction,  if  any, 
was  without  prejudice,  and  the  judgment  is  Affirmed. 


James  Long,  by  His  Next  Friend,  W.  H.  Long,  Appellee,  v. 
The  Ottumwa  Railway  and  Light  Company,  Appellant. 

Infants:    contributory    negligence:    question    of    fact.     On    the 

1  question  of  the  contributory  negligence  of  a  child  consideration 
must  be  given,  not  only  to  the  acts  which  he  did  or  omitted  to  do, 
but  also  to  its  age,  experience  and  maturity  of  judgment;  and 
where  the  child  is  quite  young  the  power  and  influence  of  childish 
instincts  are  not  to  be  overlooked.  Generally  maturity  of  mind, 
capacity  to  act  intelligently  in  the  presence  of  danger  and  ability 
to  recognize  and  avoid  peril,  are  questions  to  be  determined  from 
all  the  circumstances  of  the  particular  case;  and  under  the  practice 
of  this  state  are  for  tie  jury  rather  than  the  court,  where  upon  any 
reasonable  theory  fair  minded  men  may  differ. 

Same:    public   streets:    bights   of   children.     A   child   is   not   a 

2  trespasser  upon  the  public  streets  but  has  the  same  rights  therein 
as  an  adult;  and  while  held  to  an  exercise  of  such  care  as  his  years, 
experience  and  capacity  may  afford,  the  driver  of  any  vehicle  is 
bound  to  anticipate  his  presence  and  to  exercise  reasonable  care 
commensurate  with  his  age  to  avoid  injuring  him. 

Same:    contributory  negligence.    The  mere  fact  that  had  one  upon  a 

3  public  street  looked  in  time  he  might  have  avoided  collision  with  a 
street  car,  is  not  necessarily  negligence  as  matter  of  law,  even  in 
an  adult. 

Same:    contributory  negligence:    evidence:    submission  of  issue, 

4  Where  all  the  facts  are  such  as  to  raise  a  fair  doubt  as  to  the  con- 
tributory negligence  of  a  child  in  crossing  a  street  in  front  of  an 
approaching  street  car,  the  question  of  such  negligence  is  for  the 
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jury  and  should  not  be  determined  by  the  court  as  a  matter  oriaw. 
In  the  instant  case  the  question  of  plaintiff's  negligence  in  passing 
in  front  of  a  car,  operated  at  an  unlawful  rate  of  speed,  was  for 
the  jury,  although  he  had  an  unobstructed  view  of  the  car  for 
some  distance. 

Street  railways:    negligence:    evidence.    Where  one  upon  a  public 

5  street  leaves  a  place  of  safety  and  steps  directly  in  front  of  an 
approaching  street  car  and  is  injured  the  company  is  not  liable; 
as  those  operating  the  car  may  assume  that  he  would  remain  in  the 
place  of  safety  until  the  car  had  passed.  In  the  instant  case  the 
evidence  fails  to  show  as  a  matter  of  law  that  plaintiff  left  a  place 
of  safety  and  passed  in  front  of  defendant's  car. 

Same:     instructions.    It  is  the  duty  of  the  motorman  of  a  street  car 

6  when  discovering  a  pedestrian  approaching  the  crossing  under  cir- 
cumstances sufficient  to  excite  reasonable  apprehension  of  a  col- 
lision, to  sound  an  alarm  and,  if  necessary,  to  use  all  means  at 
hand  to  slow  down  the  car.  The  instruction  in  the  instant  case 
requiring  the  motorman  to  use  all  reasonable  efforts  to  avoid  the 
accident  was  not  improper,  as  fixing  too  high  a  degree  of  care. 

Same:     contributory  negligence:    instruction.    Evidence  that  plain- 

7  tiff,  a  child,  who  was  returning  home  with  a  toy  which  had  been 
given  him,  and  in  which  it  may  be  inferred  he  was  interested  when 
struck  by  defendant's  street  car,  was  sufficient  basis  for  instruct- 
ing the  jury  that  they  might  consider  the  diversion  of  plaintiff's 
mind,  on  the  question  of  his  contributory  negligence. 

Same.    Where  a  street  car  was  exceeding  the  speed  limit  the  motorman 

8  was  not  authorized  to  presume  that  plaintiff  would  not  leave 
a  place  of  safety  and  attempt  to  cross  the  track  in  front  of  his 
car,  unless  plaintiff  knew  the  car  was  exceeding  the  speed  limit; 
as  a  pedestrian  has  a  right  to  assume  that  a  car  will  be  lawfully 
operated. 

Municipal    corporations:    ordinances:    rate    of    speed:    construc- 

9  tion.  A  municipal  ordinance  regulating  the  speed  of  street  cars 
will  be  presumed  as  intending  to  fix  a  limit  to  their  rate  of  speed 
beyond  which  they  cannot  be  lawfully  operated,  and  it  will  be 
construed  if  possible  so  as  to  give  it  the  intended  effect.  Thus 
an  ordinance  providing  a  certain  "average"  rate  of  speed  will  not 
be  construed  to  mean  that  cars  may  be  run  at  a  greater  speed  in 
seme  places  and  less  in  others,  even  though  the  effect,  if  possible, 
would  be  to  give  the  word  " average"  its  usual  meaning;  but  it 
will  be  presumed  that  the  municipality  intended  to  regulate  and  fix 
the  maximum  speed,  save  only  in  exceptional  cases. 
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Street  railways:    contributory  negligence:    instruction.    A  child 

10  is  not  guilty  of  contributory  negligence,  in  attempting  to  cross  a 
street  in  front  of  an  approaching  street  car,  simply  because  he  knew 
of  the  running  of  cars  on  the  street  and  of  the  danger  incident  to 
crossing,  but  failed  to  look  and  listqn;  the  proper  test  being 
whether  he  exercised  the  care  and  caution  required  of  one  of  his 
years  and  intelligence. 

Same:    instruction.    When  the  court  gives  the  jury  the  rules  of  law 

11  directly  applicable  to  the  ease  it  is  sufficient;  and  a  requested  in- 
struction concerning  a  collateral  issue,  though  in  a  strict  sense  not 
irrelevant,  may  properly  be  refused. 

Same.    A  requested  instruction  concerning  the  duty  of  defendant  to 

12  run  its  cars  on  schedule  time  for  the  accommodation  of  the  public, 
which  advised  the  jury  that  the  cars  should  be  stopped  or  slackened 
only  when  there  was  a  necessity,  was  properly  refused;  there  being 
no  attempt  to  tell  the  jury  what  constituted  a  necessity. 

Personal  Injury:    excessive  damages.    Plaintiff,  a  boy  nine  years  of 

13  age,  was  run  over  by  defendant's  street  car  and  lost  part  of  his 
fool  His  shoulder  was  broken,  his  arm  injured,  his  face  was 
bruised  and  he  suffered  considerable  pain.  His  claim  also  included 
his  father's  right  to  reimbursement  for  medical  services  and  care, 
and  the  loss  of  plaintiff's  services.  Held,  that  a  verdict  of  $7,500 
was  not  excessive. 


Appeal  from  Wapello  District  Court. — Hon.  D.  M.  Anderson, 

Judge. 

Thursday,  September  25,  1913. 

Action  at  law  to  recover  damages  for  personal  injury. 
Verdict  and  judgment  for  plaintiff,  and  defendant  appeals. 
— Affirmed. 

McNett  <fe  McNett,  for  appellant. 

/.  L.  Duke  and  Jaques  &  Jaques,  for  appellee. 
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Weaver,  C.  J. — The  plaintiff,  a  boy  nine  years  and  five 
months  old,  was  struck  and  severely  injured  by  an  electric 
car  which  was  being  operated  along  the  track  of  the  defend- 
ant's railway  in  the  city  of  Ottumwa.  He  alleges  that  the 
accident  was  occasioned  by  the  negligence  of  the  defendant 
and  without  contributory  negligence  on  his  part.  The  neg- 
ligence charged  is  that  the  car  was  being  operated  at  an 
excessive  and  dangerous  rate  of  speed ;  that  the  car  was  being 
operated  at  a  speed  in  excess  of  the  limit  fixed  by  the  ordi- 
nances of  the  city;  and  that  the  driver  of  the  car  neglected 
and  failed  to  give  any  warning  of  its  approach  by  ringing 
a  bell  or  sounding  a  gong.  It  is  further  alleged  that  the 
driver  saw  the  lad  in  danger  and  by  the  exercise  of  reason- 
able care  could  have  avoided  injuring  him  but  failed  to  do 
bo.  The  defendant  admits  that  plaintiff  was  injured  by  one 
of  its  cars  but  denies  all  other  allegations  of  the  petition. 
The  issues  were  tried  to  a  jury  and  verdict  returned  in  favor 
of  plaintiff  for  $7,500.  It  should  be  noted  also  that  plain- 
tiff's father  assigned  to  him  all  claim  against  defendant  for 
loss  of  the  son's  service  and  for  the  expense  of  his  care,  nurs- 
ing and  medical  attendance,  and  that  these  items  were  in- 
cluded in  the  petition  and  the  demand  for  judgment.  Def end- 
ant 's  motion  for  new  trial  was  denied,  and,  judgment  hav- 
ing been  entered  upon  the  verdict,  defendant  appeals. 

I.  In  an  elaborate  and  carefully  prepared  brief,  counsel 
for  appellant  earnestly  urge  the  proposition  that  as  a  matter 
of  law  plaintiff  is  chargeable  with  contributory  negligence 
and  therefore  not  entitled  to  recover  damages.  Before  enter- 
ing upon  a  consideration  of  this  legal  phase  of  the  case,  it 
is  essential  that  we  state  as  briefly  as  practicable  the  facts 
which  the  evidence  tends  to  establish.  In  so  doing  we,  of 
course,  give  to  the  testimony  of  the  witnesses  the  most  favor- 
able interpretation  of  which  it  is  fairly  capable  in  support 
of  the  verdict  of  the  jury. 

It  is  true  that  in  many  respects  the  facts  as  here  recited 
are  the  subject  of  dispute,  but  the  credibility  of  the  witnesses 
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and  the  weight  to  be  given  their  version  of  the  accident  and 

its  attending  circumstances  were  matters  for 

1 .   Infants  :  con- 

tributary  neg-  the  jury  alone.  At  the  place  where  the  in- 
tion  of  fact  jury  occurred  the  street  railway  track  is  laid 
along  the  middle  of  Wabash  avenue,  which  extends  east  and 
west  The  avenue  is  here  crossed  by  James  street  extending 
north  and  south.  The  avenue  and  street  are  each  sixty  feet 
in  width.  Plaintiff  lived  with  his  parents  on  the  northwest 
corner  of  the  intersection,  and  immediately  south  of  his  home 
on  the  opposite  side  of  the  avenue  or  southwest  corner  of 
the  intersection  lived  Mr.  Cohagen.  The  sidewalks  on  each 
side  of  James  street  were  connected  by  crosswalks  which  in- 
tersect the  avenue  and  railway  track  at  right  angles.  The 
line  of  Wabash  avenue  is  straight,  and  a  car  moving  thereon 
is  visible  in  either  direction  from  the  crossing  for  a  distance 
of  several  blocks.  The  car  which  struck  the  boy  had  been  to 
the  end  of  its  run  a  distance  of  about  six  hundred  and  fifty 
feet  to  the  east  of  James  street  and  there  turned  about  for 
the  run  westward.  It  was  about  6:30  in  the  evening  of 
April  8th.  The  car  was  at  this  point  carrying  no  passengers 
and  was  occupied  by  the  conductor  and  motorman  alone.  The 
boy  was  struck  upon  the  western  crosswalk  extending  between 
the  Cohagen  corner  and  the  home  of  the  Longs.  He  had 
called  at  the  Cohagens,  where  some  one  had  given  him  a 
"cotton  chicken,"  which  we  assume  to  have  been  one  of  the 
familiar  Easter  toys  designed  for  the  amusement  of  children. 
With  the  chicken  in  his  hand  he  started  on  a  run  toward  home, 
taking  his  way  upon  or  along  the  west  crossing  of  the  ave- 
nue. His  attention  was  absorbed  in  looking  at  the  toy  and 
he  did  see  or  hear  the  approaching  car  until  too  late  to 
escape.  There  is  evidence  that  when  he  was  within  a  short 
distance  of  the  track  (a  few  feet  at  most)  a  girl  at  the  Co- 
hagen house  saw  his  peril  and  called  to  him,  and  that  for 
an  instant  he  paused  or  hesitated  but  still  did  not  seem  to 
see  the  car  and  continued  to  run  to  the  north  until  he  was 
struck  by  the  fender  of  the  car  and  rolled  under  the  wheel, 
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which*  crushed  his  foot  and  otherwise  injured  him.  Accord- 
ing to  his  own  story  he  did  not  hear  the  warning  cry,  or,  if 
he  did,  he  failed  to  comprehend  it  and  did  not  discover  the 
car  bearing  down  upon  him. 

The  testimony  of  the  motorman  and  conductor  is  to  the 
effect  that  their  first  view  of  the  plaintiff  disclosed  him  stand- 
ing still  on  the  crossing,  and  that,  supposing  that  he  was 
waiting  there  for  the  car  to  pass,  they  did  not  at  first  check 
their  speed,  and  that  when  they  reached  a  point  about  in  the 
middle  of  James  street  the  boy  ran  forward  and  into  collision 
with  the  car.  They  claim  that  he  did  not  reach  the  track 
but  came  sufficiently  near  to  be  struck  by  the  corner  of  the 
car  or  vestibule.  Bearing  on  the  question  of  contributory 
negligence  on  plaintiff's  part  as  well  as  on  the  charge  of 
negligence  against  the  defendant,  it  should  further  be  said 
that  there  was  evidence  tending  to  show  that  the  car  was  then 
being  operated  at  a  speed  estimated  as  high  as  twenty  miles 
an  hour,  and  that  it  approached  the  crossing  without  sound- 
ing the  gong  or  bell  or  other  warning  than  such  as  would 
naturally  be  given  by  the  noise  arising  from  its  movement. 
The  plaintiff  was  at  this  time  nine  years  and  five  months  old, 
a  boy  of  average  brightness  of  mind.  He  was  in  good  health 
and  had  unimpaired  senses  of  sight  and  hearing.  He  had 
lived  at  this  place  for  several  years  and  was  accustomed  to 
the  sight  of  cars  moving  over  defendant's  track.  We  have 
omitted  also  to  note  at  the  proper  place  that  upon  this  part 
of  defendant's  railway  it  operated  but  a  single  car  which 
was  scheduled  to  pass  this  corner  to  the  west  at  intervals 
of  twenty  minutes. 

In  support  of  their  contention  that  plaintiff  should  be 
charged  with  contributory  negligence  as  a  matter  of  law, 
counsel  have  cited  and  quoted  from  a  large  number  of  au- 
thorities where  the  rule  has  been  applied  to  children  of  ages 
varying  from  five  to  fourteen  or  more.  The  precedents  very 
generally  agree  in  stating  the  rule  that,  in  considering  the 
question   of  contributory   negligence   of  a  child    reference 
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must  be  had  not  only  to  the  bare  facts  of  what  he  did  or 
omitted  to  do  but  due  consideration  must  be  given  also  to 
his  age,  experience,  and  maturity  or  immaturity  of  judgment, 
and  in  this  connection,  especially  where  the  child  is  quite 
young,  the  power  and  influence  of  childish  instincts  are  not 
to  be  overlooked.  McEldon  v.  Drew,  138  Iowa,  395 ;  Railway 
Co.  v.  Sherman,  25  Colo.  114  (53  Pac.  322,  71  Am.  St.  Rep. 
116) ;  Huff  v.  Ames,  16  Neb.  139  (19  N.  W.  623,  49  Am.  Rep. 
716).  While  courts  have  sometimes  sought  to  fix  an  age  at 
which  the  presumption  of  capacity  of  a  child  to  negligently 
contribute  to  its  own  injury  begins,  it  has  been  better  said 
that  "the  law  fixes  no  arbitrary  period  when  the  immunity 
of  childhood  ceases  and  the  responsibility  of  life  begins." 
Nagle  v.  Railway  Co.,  8  Pa.  35  (32  Am.  Rep.  413).  Generally 
speaking,  maturity  of  mind  and  judgment,  capacity  to  act 
promptly,  intelligently,  and  efficiently  in  caring  for  one's 
self  in  the  presence  of  danger,  and  ability  to  recognize  the 
imminence  of  threatened  peril  in  time  to  avoid  injury  there- 
from is  a  question  of  fact  depending  upon  arguments,  infer- 
ences, and  conclusions  to  be  drawn  from  all  the  circumstances 
of  the  case.  It  is  a  question  upon  which  the  man  on  the 
bench  holds  no  advantage  over  the  average  man  in  the  jury 
box.  The  varying  capacities  of  children  are  matters  coming 
under  the  daily  and  hourly  observation  of  jurors  .no  less  than 
of  lawyers  and  courts.  It  requires  no  scholastic  training  or 
study  of  legal  precedents  to  qualify  them  to  make  fair  and 
intelligent  findings  upon  an  issue  of  this  character. 

With  this  for  a  preface,  we  turn  for  a  moment  to  the 
authorities  upon  which  appellant  places  reliance.  They  are 
too  numerous  to  permit  of  their  review  in  detail.  Taken  in 
connection  with  the  precedents  cited  by  appellee  and  many 
others  to  which  no  reference  has  been  made,  they  indicate 
that,  while  the  statement  of  the  general  rule  is  not  the  sub- 
ject of  substantial  controversy,  its  application  has  given  rise 
to  a  great  variety  of  views,  and  that  reconciliation  of  all  the 

decided  cases  upon  any  consistent  theory  is  impossible.     Tt 
Vol.  162  Ia. — 2 
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is  to  be  remembered,  and  we  mention  it  in  no  spirit  of  criti- 
cism, that  the  courts  in  some  jurisdictions  exercise  the  power 
to  direct  verdicts  and  particularly  to  pass  as  a  matter  of  law 
upon  questions  of  alleged  negligence  and  contributory  negli- 
gence much  more  freely  than  is  done  in  other  jurisdictions. 
Which  is  the  better  or  more  justifiable  tendency  we  need 
not  here  consider. 

It  is  enough  to  say  that  the  courts  of  this  state  are  among 
those  which  always  refuse  to  dispose  of  fact  questions  in  a 
jury  case  as  a  matter  of  law  if,  upon  any  reasonable  theory 
of  the  circumstances  shown  or  admitted,  honest  and  fair- 
minded  men  may 'arrive  at  different  conclusions. 

Of  the  cases  cited  for  appellant  some  are  easily  distin- 
guishable from  the  one  at  bar;  for  example,  cases  in  which 
the  question  is  complicated  by  the  admitted  or  proved  tres- 
pass of  the  complaining  infant.  There  are 
streets  bright*    others,  however,  where  children  have  been 

of  children.  ,  ..  M.  ,  _. 

run  over  by  railway  cars  in  the  public  street 
under  circumstances  not  very  unlike  those  with  which  we 
have  here  to  deal,  and  courts  have  held  them  without  remedy 
because  of  their  alleged  contributory  negligence.  This  has 
been  applied  in  some  instances  to  children  of  only  five  to 
eight  years  of  age.  We  frankly  say  that  holdings  of  this  ex- 
treme character  do  not  appear  to  our  judgment  as  consonant 
with  law,  reason,  or  justice,  and  we  cannot  persuade  our- 
selves to  follow  them.  A  child  in  the  public  street  is  not  a 
trespasser.  His  right  there  is  as  sacred  as  that  of  his  adult 
neighbor  or  the  owner  of  a  wagon  or  automobile  or  street  car. 
True,  he  is  charged  with  the  duty  of  exercising  such  care  for 
his  own  safety  as  a  child  of  his  years,  experience,  and  capac- 
ity may  fairly  be  presumed  to  possess,  but  the  driver  of  a 
vehicle  of  any  kind  is  no  less  bound  to  anticipate  the  pres- 
ence  of  children  upon  the  public  way  and  to  exercise  reason- 
able vigilance  to  avoid  injuring  them.  In  so  doing  he  is 
not  justified  in  assuming  that  a  young  child  will  manifest 
the  judgment  and  prudence  of  an  experienced  man  and  must 
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govern  his  own  conduct  with  some  reasonable  degree  of  re- 
spect to  that  fact  The  younger  the  child,  and  the  less  able 
he  is  to  look  out  for  himself,  the  greater  the  care  which  may 
be  reasonably  exacted  of  those  operating  dangerous  agencies 
in  the  public  street  to  avoid  injuring  or  killing  him.  Whether 
in  any  instance,  these  rules  of  due  care  on  the  part  of  the 
child  and  of  the  party  charged  with  his  injury  have  been 
observed  depends,  as  we  have  already  said,  on  so  many  cir- 
cumstances and  such  an  investigation  into  the  pertinent  facts 
that  it  is  difficult  for  us  to  imagine  a  case  involving  the  con- 
duct of  a  child  of  nine  years  where  a  court  may  properly 
withdraw  the  question  from  the  jury  and  hold  him  charge- 
able with  contributory  negligence  as  a  matter  of  law.  The 
recent  case  of  McEldon  v.  Drew,  138  Iowa,  390,  does  not  re- 
late to  an  injury  upon  a  public  street  but  it  concerns  the 
conduct  of  a  boy  twelve  years  old  whose  knowledge  of  the 
dangerous  agency  which  injured  him  was  certainly  as  ap- 
parent as  this  nine  year  old  plaintiff's  knowledge  of  street 
cars.  In  that  case  we  held  the  trial  court  erred  in  directing 
a  verdict  for  defendant,  saying :  "It  must  be  a  strong  case 
to  justify  a  court  in  holding  that  a  child  twelve  years  of  age 
is  guilty  of  contributory  negligence."  The  period  in  the  life 
of  a  boy  from  nine  to  twelve  years  of  age  is  ordinarily  one 
of  rapid  development  in  both  mental  and  physical  powers, 
and,  if  the  quoted  ruling  is  to  stand,  it  applies  with  cor- 
respondingly greater  force  to  this  case. 

It  is  true  that  if  plaintiff  had  looked  in  time  he  could 
have  seen  the  approaching  car  and  by  stopping  would  have 
avoided  injury.    But  it  has  often  been  held  that  failure  to 

see  a  car  bearing  down  upon  a  crossing  is  not 
'  trtbator^neg-     necessarily  negligence  as  a  matter  of  law, 

even  in  an  adult.  Dow  v.  Railway  Co.,  148 
Iowa,  445;  Roberts  v.  Railway  Co.,  23  Wash.  325  (63  Pac. 
506,  54  L.  E.  A.  184) ;  Perjue  v.  Citizens9  Co.,  131  Iowa,  710; 
Ward  v.  Railway  Co.,  132  Iowa,  578 ;  Powers  v.  Railway  Co., 
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143  Iowa,  427 ;  Doherty  v.  Railway  Co.,  144  Iowa,  26 ;  Erd- 
man  v.  Railway  Co.  (Mich.),  141  N.  W.  542. 

In  this  case  there  was  an  existing  ordinance  of  the  city 
of  Ottumwa  providing  that  no  street  car  should  be  run  upon 
residence  streets  of  that  city  at  a  greater  average  speed  than 

fourteen  miles  an  hour  nor  less  than  an  aver- 
tribiftory°u~eg-     age  of  eight  miles  an  hour  except  at  those 

licence  i  cvl- 

dence :  submis-    times  and  places  where  such  rates  of  speed 

Stan  of  issue. 

would  be  negligence.  The  trial  court  adopted 
the  view  of  which  we  shall  later  refer  that  under  this  ordinance 
fourteen  miles  was  the  limit  of  allowable  speed  over  a  street 
crossing,  and,  if  that  be  the  law  of  the  case,  then  plaintiff, 
even  if  held  to  the  responsibility  of  an  adult,  was  justified 
in  assuming  the  defendant's  obedience  to  the  ordinance  and 
governing  his  action  in  crossing  the  street  accordingly.  Two 
witnesses  swear  that  the  car  was  being  driven  at  eighteen 
to  twenty  miles  an  hour  and  without  any  slackening  of  the 
rate  as  it  came  to  the  crossing.  Now,  if  this  be  true,  the 
boy  would  have  had  ample  time  to  cross  the  track  and  reach 
the  zone  of  safety  on  the  north  side  before  the  car  reached 
that  point  in  its  trip  if  the  speed  had  not  exceeded  the  legal 
limit,  or,  to  say  the  very  least,  it  was  a  jury  question  whether 
he  might  not  reasonably  so  believe.  This  is  the  doctrine  of 
both  the  Powers  case  and  the  Doherty  case  above  cited. 

Again  assuming,  as  we  must,  for  the  purposes  of  this 
case  that  the  car  was  being  run  only  at  intervals  of  twenty 
minutes,  that  it  was  coming  at  a  high  rate  of  speed,  that 
the  attention  of  plaintiff  was  childishly  absorbed  in  the  Easter 
chicken  with  which  he  was  hastening  home,  was  it  for  the 
trial  court  to  say,  or  is  it  for  us  now  to  say,  that  no  unbiased 
mind  can  fairly  reach  the  conclusion  that  the  lad  was  as  care- 
ful as  can  reasonably  be  expected  for  one  of  his  years  under 
all  the  circumstances  of  the  casef  We  are  not  willing  to 
so  hold.  This  view  finds  support  in  the  reasoning  employed 
in  many  well-considered  cases.  For  example,  the  Colorado 
court  under  somewhat  different  circumstances  has  had  occa- 
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sion  to  consider  how  far  an  immature  child  may  be  held  guilty 
of  contributory  negligence  as  a  matter  of  law.  The  boy  in 
that  instance  was  thirteen  years  of  age  and  the  danger  in 
that  instance  was  that  arising  from  his  act  in  jumping  from 
a  street  car  in  motion.  After  saying  that  if  the  plaintiff 
were  an  adult  there  could  be  no  question  of  his  contributory 
negligence,  the  court  says : 

The  law  only  imposes  upon  minors,  not  prima  facie  sui 
juris,  the  duty  of  giving  such  attention  to  their  surroundings 
and  care  to  avoid  danger  as  may  be  fairly  and  reasonably 
expected  from  persons  of  their  age  (1  Thomp.  Neg.  431),  or 
the  caution  which  a  child  is  required  to  exercise  is  according 
to  its  maturity  and  capacity,  a  matter  to  be  determined  in 
each  case  by  the  circumstances  of  that  case.  Railway  Co.  v. 
Carlson,  58  Kan.  62  (48  Pac.  635) ;  Railroad  Co.  v.  Oladmon, 
15  Wall,  401  (21  L.  Ed.  114) ;  2  Thompson,  Negligence,  1194; 
Railroad  Co.  v.  Becker,  76  111.  25.  If  there  is  a  fair  doubt  as 
to  the  child  being  of  the  age  and  capacity  that  in  law  it  should 
be  held  responsible  for  the  act  contributing  to  its  injury,  the 
question  should  be  submitted  to  the  jury  to  say  by  their  ver- 
dict whether  this  is  so  or  not.  2  Thompson,  Negligence,  1182. 
In  this  case  appellee  was  upward  of  thirteen  years  of  age  at 
the  time  of  the  accident,  had  lived  for  a  year  on  the  street 
over  which  the  car  was  operated,  appears  to  have  possessed 
the  usual  intelligence  of  boys  of  that  age,  and  would  be  pre- 
sumed to  comprehend  many  dangers  to  which  he  might  be 
exposed;  but  was  he  capable  of  appreciating  the  danger  to 
which  he  was  exposed  in  this  case  to  such  a  degree  that  he 
should  be  held  responsible  for  a  failure  to  exercise  reasonable 
care  and  caution  to  avoid  it?  He  would  only  be  required  to 
give  such  attention  to  his  surroundings  and  care  to  avoid 
danger  as  might  fairly  be  expected  from  one  of  his  years.  He 
was  still  of  that  age  when  the  instincts  of  childhood  easily 
dominate.  Was  he  capable  of  appreciating,  or  did  he,  on  ac- 
count of  his  youth,  realize  the  dangers  to  which  he  was 
exposed  in  alighting  from  a  moving  car  to  such  a  degree  as 
would  prompt  him  to  be  reasonably  careful  in  so  doing  or 
refrain  from  it  entirely! 

The  question  thus  presented  the  court  answers  by  say- 
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ing  that  no  impartial  or  fair-minded  man  can  say  it  is  free 
from  doubt,  and  the  case  was  not  one  for  a  directed  verdict. 

In  Baker  v.  Flint,  68  Mich.  90  (35  N.  W.  836),  a  boy 
between  seven  and  eight  years  of  age  was  playing  near  the 
railway  track  which  he  undertook  to  cross.  The  coming  train 
could  be  seen  at  a  distance  of  more  than  four  hundred  feet. 
The  lad  was  bright,  active,  and  intelligent  He  knew  that 
it  was  dangerous  to  cross  the  track  in  front  of  a  moving 
train,  and,  although  he  could  have  seen  the  train  had  he 
looked,  his  attention  was  diverted  by  his  play  and  he  did 
not  see  it  and  was  injured.  If  a  mere  child  is  ever  to  be 
denied  redress  because  of  contributory  negligence,  it  would 
seem  that  this  Michigan  case  was  one  requiring  the  applica- 
tion of  the  rule,  yet  the  court  refused  so  to  do,  saying  that 
after  considering  the  circumstances  they  "do  not  think  the 
case  was  one  wherein  the  court  should  have  directed  a  ver- 
dict. It  was  still  left  for  the  jury  to  say,  under  proper  in- 
structions from  the  court,  whether  or  not  the  evidence  satis- 
fied them  that  this  lad  had  such  judgment  and  such  compre- 
hension as  enabled  him  to  appreciate  the  danger  and  subject 
him  to  the  consequences  of  negligence  if  he  failed  to  use  his 
reason  and  senses  in  efforts  to  avoid  it.  This  question,  I 
think,  clearly  remained  for  the  jury." 

With  reference  to  a  crossing  accident,  the  New  York 
court  has  said  that  the  rule  which  requires  persons  before 
crossing  a  railroad  track  to  look  to  see  whether  trains  are 
approaching  "is  not  to  be  applied  inflexibly  and  in  all  cases 
without  regard  to  age  or  other  circumstances.  The  law  is 
not  so  unreasonable  as  to  .  .  .  require  the  same  maturity 
of  judgment  or  the  same  degree  of  care  or  circumspection  in 
a  child  of  tender  years  as  in  an  adult."  McOovern  v.  Rail- 
road Co.,  67  N.  Y.  421.  See,  also  O'Mara  v.  Railroad  Ca9 
38  N.  Y.  445,  (98  Am.  Dec.  61) ;  Byrne  v.  Railroad  Co.,  83 
N.  Y.  620.  To  the  same  effect  is  Mitchell  v.  Railway  Co.,  9 
Wash.  120  (37  Pac.  341). 

In  New  Jersey  it  has  been  held  that,  even  "when  a  child 
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has  reached  the  age  of  discretion  and  is  considered  sui  juris 
as  a  matter  of  law,  the  degree  of  care  and  caution  required 
of  him  will  be  no  higher  than  such  as  is  usually  exercised  by 
persons  of  similar  age,  judgment,  and  experience,  and  whether 
that  degree  of  care  and  caution  has  been  exercised  by  the 
child  in  a  given  case  is  generally,  if  not  always,  a  question 
of  fact  for  the  jury."  Traction  Co.  v.  Scott,  58  N.  J.  Law, 
682  (34  Atl.  1094).  Whether  a  boy  of  ten  years  is  suffi- 
ciently mature  to  make  him  responsible  for  alleged  contribu- 
tory negligence  is  a  question  for  the  jury.  Avey  v.  Railroad 
Co.,  81  Tex.  243  (16  S.  W.  1015,  26  Am.  St.  Rep.  809).  Neg- 
ligence cannot  be  imputed  as  a  matter  of  law  to  a  child 
of  eight  years.  Lorence  v.  Ellensburgh,  13  Wash.  341  (43 
Pac.  20,  52  Am.  St.  Rep.  42).  In  the  same  case  it  is  said 
that  what  care  and  caution  a  child  must  exercise  in  order 
to  be  entitled  to  recover  in  this  class  of  cases  cannot  be  deter- 
mined by  any  general  rule,  and  his  capacity  must  be  left  to 
the  determination  of  the  jury.  These  citations  and  quota- 
tions could  be  extended  quite  indefinitely.  Enough  has  been 
given,  however  to  indicate  what  we  deem  the  clear  trend  of 
the  greater  weight  of  authority. 

It  should  also  be  said  here  that  this  court  has  in  at  least 
one  case  expressed  the  view  that  a  child  under  fourteen  years 
of  age  is  prima  facie  incapable  of  contributory  negligence, 
and  the  burden  is  on  the  defendant  in  such  case  to  show 
affirmatively  his  capacity  for  the  exercise  of  care  for  his  own 
protection.  Hazlerigg  v.  Dobbins,  145  Iowa,  449.  That  rule, 
if  applied  here,  fully  justifies  the  action  of  the  trial  court  in 
submitting  to  the  jury  the  question  of  the  plaintiff's  contrib- 
utory negligence. 

Of  our  own  cases,  including  Merryman  v.  Railroad  Co., 
85  Iowa,  634;  Masser  v.  Railroad  Co.,  68  Iowa,  602,  and 
Anderson  v.  Railroad  Co.,  150  Iowa,  465,  relied  upon  by  the 
appellant,  none  is  inconsistent  with  the  views  here  expressed. 
In  each  of  the  cases  mentioned  the  plaintiff  was  a  trespasser 
whose  presence  upon  the  company's  cars  and  tracks  it  was 


24  Long  v.  Railway  and  Light  Co.       [162  Iowa 

not  bound  to  anticipate.  In  this  case,  as  we  have  said,  plain- 
tiff was  not  a  trespasser,  and  defendant  was  bound  to  antici- 
pate the  possibility  of  persons  (including  children)  using  the 
public  crossing  at  all  hours  of  the  day.  It  owed  the  plain- 
tiff, as  one  of  the  public  rightfully  using  the  street,  a  degree 
of  watchfulness  and  caution  which  is  not  due  to  a  mere  tres- 
passer. Whether  that  duty  was  observed,  and  whether  the 
plaintiff  on  his  part  used  the  care  reasonably  to  be  expected 
from  one  of  his  years  and  capacity,  was  for  the  jury. 

II.  The  appellant  further  argues  that,  whatever  may  be 
the  rule  as  to  contributory  negligence,  there  is  no  right  of 
recovery  in  this  case  because  it  is  shown  that  plaintiff  was 
_    a  standing  in  a  place  of  safety,   where  the 

o.   Street  rail-  °  r  *" 

™f  I  2SF11"      motorman  was  justified  in  assuming  he  would 
denoe.  remain  until  the  car  had  passed,  and  when 

the  car  was  so  near  him  that  there  was  no  time  to  stop  or 
control  its  speed  plaintiff  suddenly  ran  into  collision  with 
the  side  or  corner  of  the  car  and  thus  received  the  injury 
complained  of,  without  fault  of  the  defendant.  If  the  record 
showed  this  state  of  facts  without  substantial  dispute,  it 
would  have  to  be  said  as  a  matter  of  law  that  no  actionable 
negligence  had  been  shown. 

But  the  record  falls  short  of  the  claim  made  for  it  by 
the  defense.  The  evidence  tends  to  show  that  the  vestibule 
on  the  end  of  the  car  was  at  least  a  foot  narrower  than  the 
car  body,  and  that  the  fender  was  still  shorter  than  the  width 
of  the  vestibule.  One  of  the  witnesses  who  saw  the  collision 
swears  that  the  boy  was  struck  by  the  "  fender  of  the  front 
part."  He  further  says:  "It  knocked  him  down  and  rolled 
him  about  six  or  seven  feet  and  ran  over  him."  Another 
witness  says:  "He  was  on  the  rail  when  the  car  hit  him. 
I  saw  the  fender  strike  him."  In  corroboration  of  its  theory 
that  the  boy  ran  into  the  car,  one  or  more  of  its  witnesses 
testify  that  he  ran  up  just  in  time  to  be  struck  by  the  corner 
of  the  car  and  was  thrown  forward  and  away  from  the  car; 
yet  the  physical  fact  remains  that  notwithstanding  the  car 
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body  overhangs  the  rail  about  a  foot  and  a  half,  and  the 
tendency  of  such  a  collision  as  defendant  describes  would  nat- 
urally be  to  throw  the  boy  forward  and  away  from  the  rail, 
yet  he  was  in  some  manner  rolled  under  the  car  far  enough 
for  his  foot  to  be  crushed  by  the  wheels.  The  natural  infer- 
ence is,  we  think,  that  the  witnesses  for  plaintiff  are  more 
nearly  correct  and  that  he  was  in  front  of  the  car  though 
probably  nearer  the  south  rail  when  struck.  Again  the  boy 
testifies  that  from  the  time  he  started  homewards  he  continued 
running  until  the  collision  took  place.  In  this  he  is  appar- 
ently supported  by  one  of  the  persons  who  saw  the  accident. 
It  is  neither  conceded  nor  proved  without  dispute  that  plain- 
tiff did  stop  or  stand  on  the  crossing,  though  the  motorman 
says  he  did.  It  follows  of  clear  necessity  that  with  the  testi- 
mony thus  in  conflict  a  verdict  could  not  have  properly  been 
directed  on  this  ground. 

III.  In  charging  the  jury  upon  the  care  required  of  the 
motorman  in  operating  his  car  along  the  street  and  over 
crossings,  the  court,  among  other  things,  laid  down  the  rule 
6    same-  instrac-   ^at,  ^  **e  discovered  the  plaintiff  upon  or 
tloM-  approaching  the  crossing  in  such  manner  as 

to  excite  reasonable  apprehension  of  a  collision,  it  was  his 
duty  to  sound  the  alarm  and  if  necessary  to  slow  down  the 
car,  and  that  for  this  purpose  he  should  employ  all  the  means 
at  hand  and  provided  upon  the  car  for  such  emergencies. 
Counsel  interpret  this  instruction  with  extreme  literalness  as 
if  the  court  thereby  told  the  jury  that  if  different  means  or 
appliances,  one  of  which  was  more  sure  or  effective  than 
another,  were  furnished  for  stopping  the  car,  and  the  motor- 
man  in  the  exercise  of  his  best  judgment  used  the  better 
appliance  without  avail,  he  would  be  chargeable  with  neg- 
ligence as  a  matter  of  law  if  he  failed  to  use  all  of  them, 
including  the  less  effective  one.  But  such  was  evidently  not 
the  meaning  of  the  court,  and  we  cannot  reasonably  assume 
that  the  jury  so  understood  it.  The  thought  of  the  court 
appears  to  have  been,  and  we  think  it  was  fairly  so  expressed, 
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that  the  motorman  was  in  duty  bound  to  make  all  reasonable 
effort  to  stop  the  car  if  he  saw  the  plaintiff  in  peril,  and  if 
he  was  possessed  of  or  supplied  with  means,  the  reasonable 
use  of  which  would  have  prevented  the  collision,  he  could 
not  fail  to  employ  them  without  being  chargeable  with  neg- 
ligence.   In  this  there  was  no  error. 

Moreover,  the  statement  of  the  motorman 's  duty  to  use 
4 'all  the  means  at  his  command"  to  avoid  the  injury  is  in 
harmony  with  the  instructions  asked  by  the  defendant  in 
its  own  behalf. 

In  another  instruction  the  jury  were  told  that,  in  pass- 
ing upon  the  question  of  the  plaintiff's  contributory  negli- 
gence, it  was  proper  to  consider  the  testimony,  if  any,  whether 
„    „  ^  ^    the  boy's  mind  was  diverted  from  the  danger 

7.  Same:  contrib-  *  ° 

£2*2. IW!!LM.   ol  the  threatened  collision  with  defendant's 
tion<  car.    This  is  assigned  as  error  because  there 

is  no  evidence  in  the  record  calling  for  instruction  upon  the 
subject  of  diverted  attention.  The  point  is  not  well  taken. 
It  may  fairly  be  drawn  from  the  testimony  that  the  lad  was 
pleased  with  the  gift  of  the  toy  and  taking  it  in  his  hand  was 
hastening  across  the  street  with  it  to  his  own  home.  The  joy 
of  possession  of  such  a  gift  and  the  pleasure  to  be  found  in 
examining  and  exhibiting  it  would  be  given  slight  considera- 
tion as  an  excuse  for  obliviousness  to  a  visibly  impending 
danger  where  a  plaintiff  has  outgrown  or  ought  to  have  out- 
grown the  characteristics  of  young  childhood,  but  to  hold  as 
a  matter  of  law  that  such  self-forgetfulness  or  such  concen- 
tration of  attention  upon  an  amusing  trifle  is  not  what  may 
be  reasonably  expected  in  an  average  boy  or  girl  of  nine  years 
is  to  disregard  the  teachings  of  universal  human  experience 
and  observation.  The  exception  to  this  instruction  cannot 
be  sustained. 

In  still  another  paragraph  the  court  instructed  the  jury 
that,  if  the  motorman  was  operating  his  car  within  the  speed 
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limit,  he  was  not  bound  to  anticipate  that  a  person  standing 

at  a  crossing  will  suddenly  run  upoQ  or 

ft       R\Alf  K. 

across  the  track  in  the  face  of  imminent  dan- 
ger of  collision,  and  that  failure  to  sound  a  warning  for  the 
benefit  of  such  person  would  not  be  negligence.  The  use  of 
the  qualifying  phrase  "if  going  within  the  speed  limit1'  is 
objected  to  as  a  misstatement  of  the  law,  and  the  claim  is 
advanced  that,  even  though  driving  the  car  at  an  illegal  excess 
of  speed,  the  motorman  is  entitled  to  the  benefit  of  the  same 
presumption  that  the  foot  traveler  standing  or  coming  within 
the  zone  of  danger  will  not  attempt  to  cross  the  track  in 
front  of  the  car.  The  criticism  is  unsound.  The  foot  traveler 
may  rightfully  assume  that  the  railway  is  being  operated  in 
obedience  to  legal  restrictions,  and,  seeing  a  car  approaching 
at  such  distance  that  he  has  ample  time  to  cross  the  track 
before  the  car,  if  not  exceeding  the  speed  limit,  will  reach 
the  crossing,  he  is  not  guilty  of  contributory  negligence,  cer- 
tainly not  as  a  matter  of  law,  if  he  does  attempt  to  cross  the 
track.  Of  this  legal  right  in  the  person  on  the  street  the 
motorman  is  presumed  to  be  aware,  and  if  he  is  driving  the 
car  at  an  excessively  high  rate  of  speed  he  is  not  authorized 
to  assume  that  the  foot  traveler  will  take  notice  of  such 
excessive  speed  and  delay  his  crossing  to  accommodate  it.  Of 
course  if  the  person  approaching  the  crossing  knows  the  car 
is  coming  at  an  excessive  speed,  he  is  not  justified  in  expos- 
ing himself  to  danger  of  collision  therewith. 

Complaint  is  also  made  of  the  court's  instruction  to  the 
effect  that  the  speed  of  the  defendant's  cars  upon  its  lines 
within  the  residence  portion  of  the  city  was  limited  by  an 

ordinance  of  the  city  to  fourteen  miles  an 
9*  tobfoutions:    hour-     This  is  said  to  be  a  palpable  mis- 
rate^roeed :    interpretation  of  the  ordinance,  the  material 
00  °        part  of  which  reads  as  follows:    "No  car 

shall  be  run  at  a  greater  average  rate  of  speed,  including 
stoppage  to  take  on  and  leave  off  passengers,  than  ten  miles 
an  hour  in  the  business  part  of  the  city  and  fourteen  miles 
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an  hour  in  the  residence  portion  thereof,  nor  less  than  an 
average  of  five  miles  an  hour  in  the  business  portion  of  the 
city  and  eight  miles  an  hour  in  the  residence  portion  thereof 
and  not  to  exceed  eight  miles  per  hour  in  crossing  the  Des 
Moines  river  bridge  or  bridges."  The  correctness  of  the 
instruction  here  referred  to  is  perhaps  the  most  seriously 
debatable  question  presented  by  the  record.  The  ordinance 
is,  to  say  the  least,  something  of  a  novelty  and  its  real  mean- 
ing not  easy  of  solution.  The  charities  of  the  law  will  not 
permit  us  to  treat  it  as  an  attempt  to  frame  a  regulation 
which  would  not  in  fact  regulate  or  to  provide  a  form  of 
limitation  of  speed  which  would  be  incapable  of  enforcement. 
We  must  assume  that  the  city  council  enacted  the  ordinance 
intending  thereby  to  fix  a  limit  or  maximum  rate  of  speed 
beyond  which  the  street  cars  might  not  be  lawfully  operated 
upon  the  public  streets.  If  this  has  been  done,  then  under 
our  holdings  the  running  of  such  cars  in  excess  of  the  stated 
limit  is  negligence  per  se,  and  the  instruction  given  by  the 
trial  court  is  not  open  to  the  objection  made. 

The  obscurity  in  the  language  of  the  ordinance  provision 
is  occasioned  by  the  introduction  therein  of  the  word  "aver- 
age." It  is  a  well-established  canon  of  construction  that  so 
far  as  possible  each  word  of  a  statute  or  ordinance  must  be 
given  effect  according  to  the  common  and  approved  usage 
of  the  language,  and  it  is  to  be  rejetced  or  ignored  as  mean- 
ingless only  when  no  other  conclusion  can  fairly  be  reached. 
We  have  therefore  to  ask  what  reasonable  effect  or  meaning 
can  be  given  to  the  word  "average"  in  the  connection  in 
which  it  is  here  found.  As  ordinarily  employed  the  word  is 
not  open  to  construction.  It  is  the  mean  between  two  or 
more  quantities  or  measures  or  numbers  and  is  usually  mathe- 
matically expressed  by  the  quotient  of  the  sum  of  the  quanti- 
ties, measures,  or  numbers  which  are  being  compared,  divided 
by  the  number  of  items  used  in  the  comparison ;  as,  for  ex- 
ample, the  average  price  of  wheat  in  Chicago,  New  York, 
and  Boston  is  found  by  adding  the  several  prices  and  divid- 
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ing  the  sum  by  the  number  of  markets  compared.  If  the  word 
be  applied  to  something  which  is  incapable  of  expression  in 
terms  of  measure  or  amount,  it  signifies  that  the  thing  or  the 
person  referred  to  is  of  the  ordinary  or  usual  type.  For 
instance,  when  we  say  that  a  person  is  of  average  intelligence 
we  mean  that  he  is  neither  above  or  below  the  ordinary  with 
respect  to  his  mental  quality  or  equipment.  It  may  seem  at 
first  blush  that  " average,"  as  applied  to  the  phrase  "no 
greater  rate  than  fourteen  miles  an  hour,"  could  be  given  its 
primary  signification  of  a  mean  between  two  or  more  differ- 
ent rates  of  speed,  but  investigation  will  demonstrate  that 
such  reading  is  inadmissible.  No  average  or  mean  rate  of 
speed  can  be  found  or  ascertained  without  two  or  more  known 
or  ascertainable  diverse  rates  from  which  to  compute  it.  Noth- 
ing of  the  kind  is  provided  by  this  ordinance,  nor  does  it 
provide  or  suggest  how  we  may  know  or  discover  the  rates 
which  are  to  be  compared. 

Let  us  suppose  a  penalty  to  be  provided  for  a  violation 
of  this  provision  and  an  action  brought  to  enforce  it.  How 
would  the  plaintiff  proceed  to  prove  the  average  rate  of 
speed  T  Is  it  the  average  of  the  varying  speeds  at  which  the 
car  is  run  on  a  single  trip?  Or  of  its  varying  speeds  dur- 
ing a  day  or  some  other  period?  If  of  a  single  trip,  how  are 
its  varying  speeds  to  be  shown  with  sufficient  accuracy?  It 
may  possibly  be  said  that  this  is  ascertainable  by  observing 
and  showing  the  time  taken  in  the  passage  of  a  car  between 
terminals,  and,  if  this  does  not  exceed  fourteen  miles  an  hour, 
the  ordinance  is  not  violated.  May  the  motorman,  then,  law- 
fully drive  his  car  over  one-half  or  other  fractions  of  the  route 
at  the  rate  of  a  mile  or  more  a  minute  if  only  he  is  careful  to 
drive  the  remaining  distance  at  a  rate  sufficiently  low  to 
bring  his  average  for  the  trip  within  the  specified  limit? 
Surely  this  is  not  an  allowable  interpretation.  As  we  have 
before  said,  it  is  the  settled  law  of  this  state  that  the  viola- 
tion of  an  ordinance  or  statute  intended  for  the  protection 
of  human  life  is  negligence  per  se.    Bearing  this  in  mind, 
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let  us  assume  that  a  motorman  runs  his  car  over  one  part  of 
his  route  at  a  rate  greatly  in  excess  of  fourteen  miles  an  hour 
and  the  remainder  of  the  distance  at  a  rate  of,  say,  eight 
miles  an  hour,  and  while  running  at  the  lesser  rate  strikes 
and  injures  a  traveler  on  a  street  crossing.  In  such  case  may 
the  charge  of  negligence  be  established  by  showing  that,  al- 
though the  car  was  moving  at  the  low  rate  of  eight  miles  an 
hour  at  the  time  of  the  accident,  yet  on  other  portions  of  the 
route  it  had  been  operated  at  such  excessively  high  speed  that 
its  average  for  the  trip  was  in  excess  of  fourteen  miles  an 
hourt  Defendant  would  be  very  slow  to  concede  this  inter- 
pretation, and  yet  it  cannot  be  avoided  if  the  court's  instruc- 
tion to  the  jury  is  to  be  condemned  on  the  grounds  urged  in 
the  exception.  Indeed,  such  unreasonable  intention  cannot 
be  imputed  to  the  makers  of  the  ordinance.  We  can  see  of 
no  way  in  which  " average' '  can  be  given  any  of  its  generally 
accepted  definitions  without  practical  nullification  of  the  en- 
tire ordinance,  unless,  possibly,  we  may  say  the  city  council 
used  the  word  in  the  secondary  sense  of  ordinary  or  usual, 
intending  the  limit  of  fourteen  miles  an  hour  to  ap^ly  to 
the  company  in  the  general  conduct  of  its  business  under 
normal  or  ordinary  conditions,  leaving  it  possible  to  exceed 
the  limit  in  emergencies  or  times  of  necessity  without  being 
chargeable  with  negligence.  Without  now  adopting  that  con- 
struction,, it  is  sufficient  to  say  that  even  upon  such  theory 
there  was  no  error  in  the  instruction,  for  there  was  neither 
plea  nor  proof  of  necessity  or  emergency.  It  must  not  be 
forgotten  that,  so  far  as  this  restriction  is  concerned,  the 
ordinance  is  one  adopted  in  the  interest  of  public  safety  and 
for  the  protection  of  human  life  and  limb.  It  is  therefore  the 
duty  of  the  company  and  of  the  courts  to  give  the  provision 
such  reasonable  construction  as  will  effectuate  its  purpose, 
and,  if  there  be  in  it  a  word  or  phrase  of  obscure  or  doubtful 
meaning,  the  doubt  so  created  should  be  solved,  if  reasonably 
possible,  in  a  manner  to  promote  the  intention  of  the  act  and 
not  to  defeat  it.    Therefore,  whether  we  reject  the  word  as 
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meaningless  in  this  connection  or  give  it  the  somewhat  vague 
construction  above  suggested,  there  was  no  prejudice  to  the 
defendant  in  the  trial  court's  instruction. 

IV.  The  appellant  excepts  to  the  court's  refusal  of  its 
request  to  charge  the  jury  as  follows: 

No.  11 :  In  order  to  find  that  the  plaintiff,  James  Long, 
comprehended  the  danger  of  undertaking  to  cross  the  track 
without  looking  for  and  ascertaining  the  near  presence  of  the 
approaching  car,  if  such  is  the  fact,  it  is  not  necessary  that 
you  should  find  from  the  evidence  that  he  possessed  the  judg- 
ment of  an  ordinary  adult,  or  even  of  a  boy  of  over  fourteen 
years  of  age.  If  he  had  sufficient  intelligence  and  sufficient 
knowledge  of  the  running  of  cars  along  that  street  to  know 
and  comprehend  the  danger  of  crossing  the  car  track  without 
some  effort  to  ascertain  whether  a  car  was  approaching  and 
in  near  proximity  and  made  no  effort  to  do  so,  then  he  was 
guilty  of  negligence  in  attempting  to  cross  as  hg  says  he  did. 

No.  16:  The  defendant  is  a  public  service  corporation 
and  as  such,  and  under  its  franchise,  it  owes  a  duty  to  the 
traveling  public  to  make  regular  trips,  and  on  time  within 
the  limits  of  the  ordinance  speed,  whenever  this  can  be  reason- 
ably done,  and  the  running  of  the  street  cars  conformably  to 
the  ordinance  regulation  is  a  service  useful  to  the  public  and 
required  by  implied  contract  as  well  as  by  the  term  of  the 
ordinance  in  evidence.  This  necessarily  forbade  that  the  cars 
should  be  stopped  or  delayed  or  the  proper  speed  slackened, 
except  as  there  was  a  necessity  therefor. 

The  eleventh  request  substantially  declares  that,  assum- 
ing a  certain  degree  of  maturity  of  judgment  in  the  plain- 
tiff, then  his  failure  to  observe  the  visibly  approaching  car 

was  negligence  as  a  matter  of  law.     This 

10 '  SaysT  ««-Ir    is  clearly  inadequate  as  a  statement  of  the 

H*ei!ce7in-e*"   law  for  several  reasons,  of  which  it  probably 

8 1  ruction. 

is  sufficient  to  note  its  failure  to  mention  the 
effect  of  any  distraction  of  plaintiff's  attention  as  he  entered 
the  zone  of  danger.  This  subject  has  already  been  sufficiently 
discussed  in  the  preceding  paragraph  of  this  opinion. 

The  sixteenth  request  embodies  an  attempt  to  set  out  in 
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an  instruction  an  abstract  statement  of  the  duty  which  a 
public  corporation  for  the  operation  of  a  street  railway  owes 

11  same  :  in-  to  ^e  travelog  public  by  virtue  of  its  f ran- 
struction.  chise.  While  such  discussion  is  not  in  the 
strict  sense  irrelevant  to  the  issue  being  tried,  it  is  collateral 
in  its  nature,  and  we  think  the  court  could  properly  refuse 
to  enter  the  field  to  which  the  request  invited  it.  If  a  court 
gives  a  jury  the  rules  of  law  directly  applicable  to  the  con- 
sideration of  the  case,  it  is  sufficient,  and  any  attempt  to  go 
into  a  discussion  of  the  philosophy  of  such  rules  or  reasons 
for  their  existence  is  more  apt  to  divert  attention  from  the 
case  on  trial  and  befog  the  real  issue  to  be  determined  than 
to  aid  in  a  proper  decision  of  the  controversy  between  the 
parties. 

Again,  even  as  an  abstract  statement  of  the  law,  the  final 
clause  of  the  request  is  objectionable  in  that  it  declares  that 
the  duty  of  the  company  to  the  public  forbids  it  to  stop  or 

slacken  the  speed  of  its  cars  except  where 
there  is  a  necessity  for  such  expedient  and 
does  not  in  any  way  enlighten  the  jury  as  to  what  would  con- 
stitute a  "necessity"  within  the  meaning  of  the  rule  and  is 
accompanied  by  no  suggestion  whatever  of  the  duty  to  so 
operate  and  control  the  movement  of  its  cars  as  to  avoid,  so 
far  as  is  reasonably  practicable,  all  injuries  to  persons  right- 
fully upon  the  street. 

V.  Finally  the  point  is  made  that  the  damages  allowed 
are  excessive.  The  verdict  and  judgment  below  were  for 
$7,500.     The  recovery  is  in  a  sense  liberal,  yet  we  are  not 

prepared  to  say  that  it  is  so  excessive  as  to 
jora?Nexce£"    demonstrate  the  existence    of   prejudice    or 

siye  damages*  •        •        •       •  ^  . 

passion  in  the  jury.  We  are  pointed  to  the 
undoubted  fact  that  for  a  considerable  time  juries  have  de- 
veloped a  tendency  to  increased  liberality  in  the  award  of 
damages  for  personal  injuries  of  a  serious  character.  It  may 
also  be  said  that  courts  show  an  increased  hesitation  to  inter- 
fere with  such  awards  where  the  amounts  assessed  are  not 
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clearly  arbitrary  and  in  unquestioned  disproportion  to  the 
injury.  But  has  not  the  value  of  human  life  and  an  un- 
manned body  also  appreciated  with  the  advancing  level  of 
education  and  skill  in  the  various  departments  of  human 
industry  and  the  enlarged  scope  of  opportunity  for  men 
to  achieve  advancement  and  success?  Is  not  the  life  and 
service  of  the  average  man  of  today  worth  more  than  it  was 
fifty  years  ago?  In  the  case  before  us  the  boy,  it  is  true,  is 
of  humble  parentage ;  his  father  is  foreman  of  a  section  gang 
upon  the  railroad,  earning  $60  per  month.  At  the  time  of 
his  injury  he  was  a  little  past  nine  years  of  age,  with  long 
expectancy  of  life.  The  evidence  of  physicians  and  other 
tends  to  show  that  plaintiff's  foot  and  ankle  from  the  heel 
forward  were  badly  crushed  and  mangled,  necessitating  an 
amputation  of  all  the  front  part  of  the  foot  and  removal 
of  part  of  the  ankle  bones.  His  face  was  badly  contused  and 
his  shoulder  bone  broken,  causing  an  impairment  of  the  use 
of  an  arm.  He  was  also  injured  about  the  head,  rendering 
him  unconscious  for  six  or  seven  days.  The  muscles  upon 
the  injured  limb  have  shrunken.  He  is  permanently  crip- 
pled and  disfigured.  He  was  attended  at  the  operation  by 
three  surgeons  and  has  had  the  attention  and  care  of  the 
members  of  his  family.  That  his  injuries  are  very  severe  is 
too  apparent  for  argument.  That  his  crippled  condition 
unfits  him  for  many  employments  and  will  impair  his  effi- 
ciency in  many  others  is  also  clear.  The  jury  could  rightfully 
find  that  he  has  borne  much  pain  and  suffering  from  these 
injuries.  For  all  these  things  he  is  entitled  to  compensation. 
His  father  has  been  made  liable  for  the  service  of  surgeon 
and  hospital  expenses  to  a  considerable  sum.  The  time  and 
service  of  the  parents  and  other  members  of  the  family  in 
nursing  and  caring  for  him  is  not  of  inconsiderable  value. 
When  injured  he  was  just  arriving  at  the  age  when  he  could 
be  of  material  help  and  service  to  his  parents,  and  of  these 
they  have  been  to  a  great  extent  deprived.  All  these  ele- 
ments of  damage  are  in  the  case  because,  as  we  have  seen, 
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the  claim  therefor  was  assigned  to  the  plaintiff  and  recovery 
of  compensation  demanded.  Appellant  is  not  therefore  justi- 
fied in  treating  the  entire  recovery  as  the  jury's  estimate  of 
compensation  for  injury  to  the  plaintiff's  earning  capacity 
alone.  Many  other  elements  than  this  one  item  enter  into 
the  grounds  of  plaintiff's  right  of  recovery,  and  we  cannot 
say  that  he  has  recovered  more  than  he  is  fairly  entitled  to. 
Other  questions  discussed  by  counsel  are  controlled  by  the 
conclusions  we  have  already  announced. 

There  is  no  error  in  the  record  requiring  a  new  trial,  and 
the  judgment  below  is  Affirmed. 


William  B.  Mohb,  Appellee,  v.  J.  L.  Joslin,  Appellant. 

Real  property:    liability  of  vendor  fob  taxes.     A  vendor  of  land 

1  who  retains  the  legal  title  until  after  the  close  of  the  year  wnen  the 
tax  falls  due  is  liable  for  the  accruing  tax,  in  the  absence  of  a 
different  provision  in  his  contract  of  sale;  and  even  though  he  had 
deposited  a  warranty  deed  in  escrow  to  be  delivered  at  a  future 
date  upon  performance  by  the  purchaser. 

Same:     escrow:    when  conveyance  effective.    The  deposit  in  escrow 

2  of  a  warranty  deed  pursuant  to  a  contract  of  sale,  to  be  delivered 
at  a  future  date  upon  payment  of  the  balance  of  the  purchase 
price,  does  not  operate  to  pass  the  title  until  performance  by  the 
purchaser.     This  rule,  however,  does  not  apply  to  quitclaim  deeds. 

Same.    A  deed  deposited  in  escrow  is  some  times  by  fiction  of  law  treated 

3  as  delivered  when  deposited,  but  this  is  never  done  where  injustice 
results;  and  in  the  absence  of  proof  showing  a  change  of  possession 
the  title  will  not  pass  under  a  deed  in  escrow,  so  as  to  affect  the 
duty  of  the  vendor  to  pay  taxes. 

Same:    payment   of  tax   by  purchaser:    recovery   from   vendor. 

4  Where  the  vendor,  who  remained  in  possession  after  deposit  of  a 
warranty  deed  in  escrow,  to  be  delivered  at  a  subsequent  date, 
failed  to  pay  the  taxes  accruing  prior  to  delivery  of  the  deed,  and 
the  purchaser  paid  the  same  to  protect  the  land  from  sale,  he  was 
entitled  to  recover  from  the  vendor,  not  upon  the  covenants  of 
warranty  in  the  deed,  but  upon  an  implied  or  quasi  contract. 
Evans,  J.,  dissenting. 
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Appeal  from  Jones  District  Court.— Hon.  P.  0.  Ellison, 

Judge. 

Thursday,  September  25,  1913. 

Action  to  recover  taxes  upon  certain  lands  which  were 
purchased  by  plaintiff  from  defendant.  Defendant  denied 
liability  for  the  taxes  and  pleaded  that  it  wad  plaintiff's  duty 
to  pay  the  same.  Upon  the  issues  joined,  the  case  was  tried 
to  the  court  without  a  jury,  resulting  in  a  judgment  for 
plaintiff  for  the  amount  claimed,  and  defendant  appeals. — 
Affirmed. 

Herrick,  Cash  &  Rhmehart,  for  appellant. 
Skinner  &  Coe,  for  appellee. 

Deemer,  J. — By  written  contract,  entered  into  on  the 
29th  day  of  May,  1909,  plaintiff  purchased  from  the  defend- 
ant two  hundred  and  fifty-three  'acres  of  land  in  Jones 
county,  Iowa.  By  the  terms  of  the  agreement  plaintiff  paid. 
$1,000  in  cash  at  the  time  the  agreement  was  entered  into 
and  promised  to  pay  the  further  sum  of  $1,000  on  December 
1,  1909,  and  the  remainder  of  the  purchase  price  on  March  1, 
1910.    The  agreement  also  contained  these  further  provisions: 

The  said  first  party  agrees  in  consideration  of  the  pay- 
ment of  the  said  one  thousand  dollars  ($1,000)  on  December 
1,  1909,  to  execute  a  warranty  deed  to  the  said  premises  to 
second  party,  the  same  to  be  deposited  in  the  Citizens'  Savings 
Bank  of  Anamosa,  Iowa,  until  the  time  for  completion  of  this 
agreement,  to  wit,  March  1,  1910,  and  agrees  that  upon  the 
full  payment  of  the  balance  of  the  purchase  money  on  March 
1, 1910,  that  said  deed  will  be  delivered  to  second  party  and 
possession  of  the  premises  surrendered  to  second  party  on 
March  1, 1910.  In  case  either  party  fails  to  carry  out  any  of 
the  provisions  of  this  contract  he  is  to  forfeit  to  the  other 
party  not  in  default,  the  sum  of  one  thousand  dollars  ($1,000) 
as  liquidated  damages  for  said  failure  to  carry  out  the  con- 
tract as  herein  set  out. 
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Plaintiff  complied  with  all  these  stipulations  on  his  part 
and  received  a  deed  to  the  property  on  March  1,  1910.  He 
discovered  that  the  taxes  assessed  against  the  land  for  the 
year  1909  had  not  been  paid  and  demanded  of  defendant  that 
he  pay  them  or  refund  to  plaintiff  enough  of  the  purchase 
price  whereby  he  might  satisfy  the  same.  This  defendant 
refused  to  do,  and,  in  order  to  save  his  land  from  tax  sale 
and  deed,  he  (plaintiff)  paid  the  taxes  thereon,  amounting 
to  $106.92,  and  then  brought  this  suit  to  recover  the  amount 
thereof  from  defendant.  Plaintiff  did  not  get  possession  of 
the  land  or  any  of  the  rents  and  profits  thereof  during  the 
year  1909.  But  defendant  had  a  sale  of  his  personal  prop- 
erty on  the  farm  on  December  20,  1909,  and  thereafter  made 
no  other  use  of  the  premises,  save  to  occupy  them  as  a  place 
of  residence  until  March  1,  1910,  when  he  gave  plaintiff 
possession.  The  testimony  also  shows  that  plaintiff  purchased 
some  of  the  property  at  the  sale,  and  that  this  remained 
upon  the  premises  until  he  (plaintiff)  took  possession,  and 
it  also  appears  that  defendant  had  a  threshing  machine  upon 
the  premises  which  he  did  not  sell,  and  that  he  paid  plaintiff 
rental  on  the  machine  from  December  20,  1909,  until  he 
(defendant)  removed  the  machine  some  time  during  the  fall 
of  1910.  The  sole  question  in  the  case  is :  Who  is  primarily 
liable  for  the  taxes  assessed  against  the  land  for  the  year 
1909?  Code,  section  1400,  provides  that:  "As  against 
a  purchaser,  such  liens  (taxes  on  real  estate)  shall  attach  to 
real  estate  on  and  after  the  31st  day  of  December  in  each 
year. ' ' 

I.  Defendant  contends  that  as  plaintiff  purchased  the 
land  prior  to  December  31,  1909,  and  as  he  had  executed  a 
deed  and  on  December  1,  1909,  deposited  it  in  escrow  in  such 
«    _    .  „ manner  as  that  it  could  not  be  recalled,  he 

1.  Real  pbop-  ' 

orvendorbifory    is  not  liaWe  for  the  taxes>  although  the  deed 
taxes.  contained  a  general  warranty  against  incum- 

brances.   The  deed  seems  to  have  been  executed  and  acknowl- 
edged on  December  1,  190&,  but  it  was  not  actually  delivered 
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to  plaintiff  until  March  1,  1910.  In  a  broad  sense  plaintiff 
was  a  purchaser  of  the  land  when  he  entered  into  the  con- 
tract of  purchase  in  May,  1909.  The  contract  was  a  valid 
and  enforceable  one  and  was  not  a  mere  option,  as  plaintiff 
contends;  and  the  provision  as  to  forfeiture  would  not  pre- 
vent an  action  for  specific  performance.  Kettering  t/.  East- 
lack,  130  Iowa,  498.  But  we  have  heretofore  construed  the 
word  " purchaser"  to  mean  something  more  than  a  buyer 
under  an  executory  contract.  In  Nunngesser  v.  Hart,  122 
Iowa,  647,  and  in  Clinton  v.  Shugart,  126  Iowa,  179,  we  con- 
strued the  word  to  mean  owner  of  the  land — the  one  hold- 
ing the  title.    In  the  latter  case  we  said : 

.  .  .  We  think  it  is  an  established  rule  of  law  in  this 
state  that,  as  between  the  parties  to  an  executory  contract  for 
the  sale  of  land,  where  the  seller  retains  the  possession,  rents, 
and  profits  until  the  conveyance  is  due,  the  duty  rests  upon 
him  to  pay  the  accruing  taxes,  in  the  absence  of  any  agree- 
ment by  which  the  purchaser  assumes  that  obligation.  This 
principle  was  expressly  recognized  in  Miller  v.  Corey,  15  Iowa, 
166 ;  Hunt  v.  Rowland,  22  Iowa,  55 ;  LiMe  v.  Case,  54  Iowa, 
182 ;  Nunngesser  v.  Hart,  122  Iowa,  647.  The  last  cited  case 
seems  to  be  directly  in  point  Hart  had  sold  plaintiff  a  tract 
of  land  by  warranty  deed,  and  the  latter  brought  suit  for  a 
breach  of  the  warranty  because  of  a  tax  lien  which  had  accrued 
after  the  contract  of  sale  and  before  the  conveyance.  It  ap- 
pears that  the  contract,  as  in  the  present  case,  was  purely 
executory,  and  possession  was  not  to  be  given  until  after  the 
deed  was  made.  Reversing  the  ruling  of  the  lower  court  sus- 
taining a  demurrer  to  the  petition,  we  held  the  action  could  be 
maintained,  and  that  the  seller  retaining  the  use  and  posses- 
sion of  the  property  was  liable  for  all  taxes  accruing  before 
the  title  passed.  It  is,  we  think,  the  universal  rule  that  the 
holder  of  the  legal  title  in  the  actual  occupancy  and  possession 
is  duly  bound  to  pay  the  taxes  accruing  during  such  posses- 
sion, and,  in  the  absence  of  some  agreement  to  the  contrary, 
he  cannot  shift  the  burden  to  the  shoulders  of  another.  War- 
velle,  in  his  work  on  Vendors,  Section  179,  says:  'Primarily 
the  duty  of  paying  the  same  (taxes)  rests  upon  the  person 
who  holds  the  legal  title  .  .  .  The  obligation  is  equally 
binding  upon  the  vendee  who  has  stipulated  or  agreed  to  pay 
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the  same.  A  vendee,  prior  to  the  conveyance,  who  has  not  so 
agreed,  will  not  be  directly  responsible  for  the  tax.  .  .  . 
As  between  the  parties,  all  payments  of  taxes  by  the  vendee 
are  presumed  to  be  made  on  behalf  of  the  vendor. '  The  prin- 
ciple applied  in  Nunngesser  v.  Hart,  122  Iowa,  647,  has  been 
approved  in  Farber  v.  Purdy,  69  Mo.  601,  and  we  find  no 
holding  to  the  contrary  in  this  state  or  elsewhere.  The  enact- 
ment of  Code  Section  1400,  fixing  a  date  when  a  tax  lien  at- 
taches between  the  seller  and  buyer  of  land,  does  not  affect 
the  authority  of  Miller  v.  Corey  and  other  cases  in  which  that 
decision  is  followed,  for  one  who  agrees  to  sell  and  convey  at 
a  future  date,  meanwhile  remaining  in  possession  of  the 
property,  continues  to  be  the  owner  for  the  purposes  of  taxa- 
tion until  the  contract  is  performed  and  the  title  passes,  and 
it  is  this  date  to  which  we  must  look  in  applying  the  statute. 
According  as  the  passing  of  the  title  takes  place  before  or 
after  the  date  named  in  the  statute,  will  the  duty  of 
paying  the  taxes  fall  upon  vendee  or  vendor.  If,  therefore, 
the  contract  before  us  contains  no  provision  by  which 
the  appellees  expressly  or  impliedly  undertake  the  burden 
of  the  accruing  taxes,  we  must  hold  it  to  have  been  appellant's 
duty  to  discharge  them.  Counsel  insist,  however,  that 
the  provision  in  the  contract  by  which  the  appellant's 
deed  was  to  warrant  the  title  generally  to  the  date  of  the 
contract,  and  thereafter  only  specially  against  her  own  acts, 
is  a  sufficient  indication  of  the  understanding  of  the  parties 
that  she  was  to  be  relieved  from  the  payment  of  taxes;  but 
this  is  a  strained  and  unnatural  interpretation  of  the  language 
referred  to.  Appellees,  as  the  holders  of  the  contract  of 
purchase,  had  an  equitable  right  in  the  land  which  was  liable 
to  become  incumbered  by  their  acts  or  omissions,  thus  creat- 
ing real  or  apparent  clouds  or  burdens  upon  the  title ;  and  it 
is  not  an  unusual  thing  for  vendors,  in  making  an  executory 
contract  of  sale,  to  fence  against  future  annoyance  and 
controversy  by  limiting  the  effect  of  their  covenants  in  this 
manner.  She  does  not  undertake  to  warrant  against  her  own 
acts  down  to  the  making  of  the  conveyance,  and  if,  as  we 
hold,  it  was  her  duty  to  pay  the  taxes,  in  the  absence  of  an 
agreement  to  the  contrary  and  by  her  neglect  and  failure  to 
perform  that  duty,  the  title  has  become  incumbered,  we  see 
no  reason  why  it  may  not  be  said  to  be,  in  a  very  just  sense 
of  the  word,  the  result  of  her  own  act,  for  which  she  would 
be  liable  on  her  covenants. 
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Unless,  then,  plaintiff  became  the  owner  of  the  land  by 
reason  of  the  deposit  of  the  deed  in  escrow,  or  because  of 
the  fact  that  the  deed  bears  date  December  1, 1909,  and  does 

not  specifically  covenant  against  incum- 
2>  S*en  :conw>y* :  brances  after  that  date,  the  defendant  is  in 

ance  effective.     •        ,  ,.         *_ja-la  »j  v        i   • 

law  bound  to  refund  the  taxes  paid  by  plain- 
tiff, for  he  (defendant)  was  the  owner  of  the  land,  under 
the  authorities  cited,  until  March  1,  1910.  It  is  true  that  the 
instrument  in  question  was  delivered  in  escrow,  but  it  was 
an  escrow  which  depended  upon  the  fulfillment  of  a  con- 
dition on  the  part  of  the  grantee,  to  wit,  the  payment  of  the 
remainder  of  the  purchase  price,  and  not  a  mere  contingency 
as  the  death  of  the  grantor  or  the  mere  lapse  of  time.  In 
such  circumstances  title  does  not  pass  until  full  performance 
by  the  grantee  of  the  conditions  undertaken  on  his  part. 
Jackson  v.  Rowley,  88  Iowa,  184;  McGregor  v.  McGregor, 
21  Iowa,  441 ;  Sioux  City  Co.  v.  Wilson,  50  Iowa,  422.  Until 
performance,  the  books  almost  invariably  hold  that  the  title 
remains  in  the  grantor.  Haven  v.  Kramer,  41  Iowa,  382; 
Wolcott  v.  Johns,  7  Colo.  App.  360  (44  Pac.  675) ;  Coe  v. 
Turner,  5  Conn.  86 ;  Burkam  v.  Burh,  96  Ind.  270 ;  Chadwich 
v.  Tatem,  9  Mont.  354  (23  Pac.  729) ;  Wier  v.  Batdorf,  24  Neb. 
83  (38  N.  W.  22) ;  Wheelwright  v.  Wheelwright,  2  Mass.  447 
(3  Am.  Dec.  66). 

But,  where  justice  requires  it,  the  doctrine  of  relation 

obtains  and  by  a  fiction  the  deed  is  treated  as  delivered  when 

.  deposited  in  escrow.    Davis  v.  Clark,  58  Kan.  100  (48  Pac. 

563) ;  Lindley  v.  Groff,  37  Minn.  338  (34  N. 
s.  sun.  w  2g) .  Hoyf  v  McLaffmf  gy  Iowaj  746     If 

such  doctrine  would  be  inequitable,  it  is  never  enforced,  and 
in  the  absence  of  proof,  showing  the  taking  of  possession,  the 
title  does  not  pass  so  as  to  affect  the  duty  of  the  grantor  to  pay 
the  taxes,  unless  it  appears  that  the  vendee  has  taken  possession 
and  has  had  the  use  and  enjoyment  of  the  property.  See  cases 
hitherto  cited  and  Trash  v.  Trash,  90  Iowa,  318;  Sackett  v. 
Osborn,  26  Iowa,  146 ;  Baldwin,  v.  Mayne,  42  Iowa,  131 ;  Lillie 
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v.  Case,  54  Iowa,  177 ;  Hunt  v.  Rowland,  22  Iowa,  53 ;  Miller 
v.  Carey,  15  Iowa,  166. 

As  the  title  did  not  pass,  and  as  the  vendor  remained  in 
possession,  it  was  the  duty  of  the  latter  to  pay  the  taxes. 
Of  coarse  this  rale  does  not  apply  to  a  quitclaim  deed,  for  the 
purchaser  under  such  a  deed  simply  gets  what  the  grantor 
has  to  give;  but  in  deeds  of  bargain  and  sale,  whether  with 
or  without  warranty,  the  rule  manifestly  does  apply,  espe- 
cially where  the  grantor  remains  in  possession.  Sibley  v. 
BulUs,  40  Iowa,  429 ;  Steele  v.  Bank,  79  Iowa,  339. 

II.  But  it  is  said  that,  as  the  deed  bears  date  Decem- 
ber 1,  1909,  there  has  been  no  breach  of  the  covenants  of 
warranty  therein  and  plaintiff  cannot  recover.    If  the  action 

were  upon  the  deed,  this  proposition  would 
ot*ux  Ey^u?!    be  conclusive  in  defendant's  favor.    But  the 
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ery  trom  yen-     action  is  not  upon  an  express  covenant.    In- 
dor. 

stead  it  is  based  upon  an  implied  or  quasi 
contract,  due  to  the  fact  that  plaintiff,  to  save  his  land  from 
sale,  was  compelled  to  pay  an  obligation  of  the  defendant; 
an  obligation  which,  as  between  the  parties,  defendant  was 
bound  to  observe.  T utile  v.  Armstead,  53  Conn.  175  (22  Atl. 
677) ;  Wells  v.  Porter,  7  Wend.  (N.  Y.)  119.  Whenever  one 
party  is  compelled  to  pay  money  which  another  ought  to  have 
paid,  the  former  is  allowed  to  recover  the  amount  paid  from 
the  latter  on  the  theory  of  a  quasi  or  constructive  contract. 
Iowa  L.  &  T.  Co.  v.  King,  66  Iowa,  322. 

The  trial  court  was  right  in  holding  defendant  liable,  and 
its  judgment  must  be,  and  it  is,  Affirmed. 

Evans,  J.  (dissenting). — I  reach  the  contrary  conclu- 
sion. I  think  the  rights  of  the  parties  must  be  ascertained 
from  the  provisions  of  their  contract  and  the  covenants  of 
the  deed  executed  in  pursuance  thereof.  The  contract  called 
for  a  warranty  deed  to  be  executed  and  delivered  in  escrow 
on  December  1,  1909.  It  was  so  executed  and  delivered  in 
strict  accord  with  the  contract.  In  the  second  division  of 
the  majority  opinion,  it  is  conceded  that  "there  has  been  no 
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breach  of  the  covenants  of  warranty,"  and  that,  "if  the  action 
were  upon  the  deed,"  the  defendant  must  prevail.  It  is  said 
that  the  " action  is  not  upon  an  express  covenant"  but  is 
"upon  an  implied  or  quasi  contract."  Reliance  is  placed 
upon  our  previous  cases  of  Nunngesser  v.  Hart,  122  Iowa,  647 ; 
Clinton  v.  Shugart,  126  Iowa,  179.  The  Nunngesser  case  was 
a  suit  upon  the  express  covenants  of  a  warranty  deed  which 
had  been  executed  after  the  taxes  had  become  a  lien  and  re- 
covery  was  allowed  thereon.  By  the  express  concession  of  the 
majority,  such  a  suit  would  not  avail  the  plaintiff  herein.  The 
Clinton  case  was  a  suit  upon  the  written  contract  of  sale.  The 
taxes  in  question  became  a  lien  on  the  land  before  the  execu- 
tion of  a  deed  by  the  seller.  Construing  the  contract,  it  was 
held  that  the  seller  was  liable  for  the  taxes.  The  contract 
in  that  case  had  been  drawn  upon  a  printed  blank  form.  The 
printed  form  used  contained  a  printed  provision  that  all 
future  taxes  should  be  paid  by  the  purchaser.  This  printed 
provision  was  erased  from  the  contract.  Another  provision 
was  written  into  the  contract  that  certain  paving  assessments 
to  accrue  should  be  paid  by  the  purchaser.  Stress  was  laid 
upon  these  circumstances  in  construing  the  contract  in  favor 
of  the  purchaser  as  to  taxes  becoming  liens  before  the  execu- 
tion of  the  deed  and  before  the  possession  of  the  purchaser. 
Neither  of  these  cases,  therefore,  can  be  regarded  as  authority 
for  the  majority  on  the  theory  of  implied  contract. 

The  other  cases  cited,  such  as  Miller  v.  Corey,  15  Iowa, 
166,  Hunt  v.  Rowland,  22  Iowa,  55,  and  Sackett  v.  Osborn, 
26  Iowa,  146,  do  not  sustain  the  majority  holding.  In  each 
case  the  vendee  was  held  liable  for  taxes  accruing  while  he 
was  in  possession,  even  though  he  had  received  no  deed  in 
pursuance  of  his  contract.  That  is  not  the  question  involved 
here.  The  question  here  is :  Is  the  obligation  of  the  seller  to 
the  purchaser  measured  by  the  terms  of  his  contract  and  the 
covenants  of  his  deed  f  It  is  said  by  the  majority  that  he  is 
liable,  not  on  his  express  covenant,  but  on  an  "implied  con- 
tract due  to  the  fact  that  plaintiff  was  compelled  to  pay  an 
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obligation  of  the  defendant.99  The  trouble  with  this  argu- 
ment is  that  it  assumes  as  its  major  premise  that  defendant  was 
under  obligation  to  pay  the  taxes.  Was  he  under  such  obliga- 
tion} This  is  the  heart  of  the  controversy.  I  think  such 
question  should  be  determined  by  the  terms  of  the  contract  and 
covenants  and  not  by  implications  outside  of  such  covenants. 

Concededly  plaintiff  cannot  recover  upon  the  written  con- 
tract or  upon  the  covenants  of  the  deed.  I  can  find  no  pre- 
vious case  where  recovery  has  been  permitted  to  the  grantee 
in  a  warranty  deed  except  upon  the  covenants  of  such  deed. 
The  reasoning  of  the  majority  would  necessarily  hold  the  seller 
liable  for  the  taxes  of  the  current  year,  even  though  he  had 
conveyed,  or  contracted  to  convey,  the  land  by  quitclaim  deed 
only.  If  thus  liable  for  the  taxes  of  the  current  year,  I  see  no 
escape  from  the  further  logical  conclusion  that  he  would  be 
likewise  liable  for  all  delinquent  taxes  having  accrued  dur- 
ing his  ownership.  Whether  the  same  reasoning  would  not 
logically  carry  us  still  'further  and  hold  the  seller  by  quit- 
claim deed  liable  for  mortgage  and  judgment  liens  accruing 
during  his  ownership,  I  will  not  speculate.    I  would  reverse. 


The  Independent  School  District  op  the  Town  op  Kelly, 
Story  County,  Iowa,  Plaintiff  and  Appellant,  v.  The 
School  Twp.  op  Washington,  Story  County,  la.,  De- 
fendant and  Appellant. 

Schools:  taxes:  payment  to  wbonq  district:,  recovery.  Where 
1  the  supervisors  levied  school  taxes  upon  land  in  one  district  at  a 
rate  applicable  to  an  adjoining  district,  and  the  treasurer  erro- 
neously paid  the  tax  thus  collected  to  the  adjoining  district,  the 
district  in  which  the  land  was  situated  was  entitled  to  recover  the 
same  from  the  other  district  in  an  action  for  money  had  and 
received,  notwithstanding  the  fact  that  taxpayers  might  have  com- 
plained of  the  erroneous  levy  and  payment  of  the  tax. 

Pleading!:    motions:    reversible  error.     Where  plaintiff  responded 
%    to  rulings  for  more  specific  statement  and  to  strike  portions  of  the 
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petition,  and  the  amended  petition  presented  all  the  material  facta 
necessary  for  determination  of  the  action,  no  reversible  error 
resulted  from  the  rulings. 

Appeal  from  Story  District  Court. — Hon.  C.  G.  Lee,  Judge. 

Tuesday,  November  11,  1913. 

Action  to  recover  school  money  paid  by  the  treasurer  of 
the  county  to  the  defendant  by  mistake ;  the  plaintiff  alleging 
that  the  money  so  paid  to  the  defendant  was  the  proceeds  of 
taxes  levied  upon  property  in  the  plaintiff  district.    Reversed. 

Ole  O.  Roe  and  E.  M.  McCM,  for  appellant. 

/.  R.  Larson  and  E.  E.  Hadley,  for  appellee. 

Gaynob,  J. — At  the  time  of  the  sustaining  of  the  de- 
murrer to  plaintiff's  petition,  its  petition  presented  the  fol- 
lowing facts: 

That  it  is  a  school  corporation  duly  organized  under  the 
laws  of  Iowa,  and  that  it  has  been  so  organized  ever  since 
the  year  1900.  That  the  defendant  is  also  a  school  corporation 
duly  organized  under  the  laws  of  the  state  of  Iowa  and  was 
so  organized  at  the  time  of  and  prior  to  the  organization  of 
the  plaintiff  corporation.  That  the  plaintiff  corporation  is 
composed  of  the  following  described  territory,  to  wit :  The  S. 
%  of  sections  31  and  32,  and  the  W.  y2  of  section  33,  all 
in  township  83  north,  range  24  west  of  the  5th  P.  M.,  Iowa 
(located  in  Washington  township,  Story  county,  Iowa),  also  all 
of  the  N.  W.  y±  of  section  4  and  the  N.  y2  of  sections  5  and  6, 
all  in  township  82  north,  range  24  west  of  the  5th  P.  M., 
Iowa  (located  in  Palestine  township,  Story  county,  Iowa). 
That  the  territory  described  in  paragraph  3  hereof,  compris- 
ing the  plaintiff  district,  has  been  the  territory  of  which 
plaintiff  district  has  been  composed  ever  since  its  organi- 
zation in  the  year  1900.  That  beginning  with  the  year  1901, 
and  continuing  up  to  and  during  the  years  1902,  1903, 
1904,  1905,  1906,  1907,  and  1908,  the  defendant  herein  erro- 
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neously  and  wrongfully  collected,  Jiad,  received,  and  used 
from  the  treasurer  of  Story  county,  Iowa,  certain  school 
taxes  levied  upon  the  property  belonging  to  plaintiff  district 
and  paid  by  persons  and  corporations  who  had  property  sub- 
ject to  taxation  therein;  an  itemized  statement  of  the  taxes 
so  erroneously  and  wrongfully  paid  by  the  treasurer  of  Story 
county,  Iowa,  to  the  defendant  herein,  and  which  were  erro- 
neously and  wrongfully  received,  had,  and  used  by  the  defend- 
ant, and  which  belong  to  plaintiff,  being  hereto  attached 
and  made  a  part  of  this  petition.  That  the  plaintiff  herein  did 
not  discover  that  the  county  treasurer  had  erroneously  paid 
to  the  defendant  or  that  the  defendant  had  erroneously  and 
wrongfully  collected,  received,  had,  and  used  certain  taxes 
which  belonged  to  the  plaintiff  until  or  about  the  31st  day  of 
March,  1909.  That  on  or  about  the  31st  day  of  March,  1909, 
as  soon  as  the  plaintiff  herein  discovered  that  certain  of  the 
taxes  belonging  to  it  and  levied  upon  the  property  within  its 
territory  had  been  paid  to  defendant,  it  made  a  verbal  demand 
of  defendant  for  the  repayment  of  said  taxes  and  also  made 
and  presented  a  verbal  claim  to  the  defendant  for  the  sum  of 
$368.56,  that  being  the  amount  of  the  taxes  so  erroneously  and 
wrongfully  paid  to  defendant,  but  that  the  defendant  neg- 
lected and  refused  to  audit  and  allow  said  claim  and  neglected 
and  refused  to  repay  to  plaintiff  the  amount  of  said  claim  or 
any  part  thereof.  That  on  the  29th  day  of  May,  1911,  the 
plaintiff  herein  presented  to  the  defendant  a  written  claim 
and  demand  for  the  said  sum,  to  wit,  $368.56,  together  with 
legal  interest  from  and  after  March  25, 1909,  a  copy  of  which 
claim  is  hereto  attached  and  made  a  part  hereof,  but  that  the 
defendant  has  neglected  and  refused,  and  still  refuses,  to 
audit  and  allow  or  pay  said  claim.  Wherefore,  and  by  reason 
of  the  premises,  plaintiff  asks  judgment  against  the  defendant 
herein  for  the  sum  of  $368.56,  together  with  interest  thereon 
at  the  rate  of  6  per  cent,  from  and  after  the  25th  day  of 
March,  1909,  and  plaintiff  further  asks  that  it  may  be  ad- 
judged and  decreed  that  the  various  payments  made  by  the 
county  treasurer  of  Story  county,  Iowa,  to  the  defendant 
herein  of  the  sums  of  money  and  at  the  times  set  out  in  Ex- 
hibit A  were  erroneous  and  made  by  the  said  county  treasurer 
by  mistake,  and  that  the  defendant  in  receiving,  taking  pos- 
session of,  and  using  said  moneys  did  so  erroneously  and 
wrongfully  and  should  return  same  to  the  plaintiff,  the  right- 
ful owner  thereof,  and  plaintiff  asks  for  such  other  and  fur- 
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ther  relief  as  may  be  just  and  equitable  in  the  premises  and 
for  costs  of  suit. 

Upon  motion  of  defendant,  plaintiff  amended  his  peti- 
tion as  follows: 

That  the  amounts  for  which  the  plaintiff  seeks  to  recover 
in  this  action  were  paid  to  the  defendant  on  or  about  the 
third  Monday  of  the  month  of  January  and  third  Monday 
of  the  month  of  April  and  third  Monday  of  the  month  of 
July  and  the  third  Monday  of  the  month  of  October  in  each 
of  the  years  mentioned  and  set  out  in  exhibit  attached  to  the 
plaintiff's  petition  and  was  erroneously  and  wrongfully  re- 
ceived by  the  defendant  on  said  dates.  That  the  tax  claimed 
by  this  plaintiff  was  erroneously  and  wrongfully  levied  at  the 
rate  of  levy  which  was  levied  for  the  defendant  school  town- 
ship and  was  not  the  rate  of  levy  of  plaintiff  district,  and 
that  the  same  was  erroneously  entered  on  the  tax  list  as  being 
the  tax  belonging  to  the  defendant  school  township,  and  that 
such  tax  is  erroneously  in  the  possession  of  this  defendant. 

Thereupon  the  defendant  filed  the  following  demurrer: 

(1)  That  the  facts  stated  in  said  plaintiff's  petition  as 
amended  do  not  entitle  the  plaintiff  to  the  relief  demanded 
in  this:  Plaintiff's  petition  as  amended  shows  that  the  tax 
claimed  by  plaintiff  was  erroneously  and  wrongfully  levied 
at  the  rate  of  levy  which  was  levied  for  the  defendant  school 
township  and  was  not  the  rate  of  levy  of  plaintiff  district. 

This  demurrer,  being  submitted  to  the  court,  was  sus- 
tained ;  and,  the  plaintiff  electing  to  stand  on  its  petition  and 
refusing  to  plead  further,  an  order  was  duly  entered  by  the 
court  dismissing  plaintiff's  petition,  and  judgment  was  there- 
upon entered  against  plaintiff  for  costs. 

It  appears  from  the  pleadings  and  statement  of  counsel 
in  argument  that  the  plaintiff  and  defendant  district  adjoin 
each  other;  that  a  certain  strip  of  land,  one-half  section  in 

extent,  which  was  and  is  now  a  part  of  plain- 

X"  SSSmw-        tiff's  district,  was  erroneously  considered  and 

diitrict:  recov-   treated  as  a  part  of  defendant's  district,  and 

accordingly  the  school  taxes  levied  upon  this 
part  of  plaintiff's  district  were,  by  the  county  treasurer,  paid 
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to  the  defendant's  district  and  received  and  held  by  it,  and 
we  gather  from  the  record  that  the  strip  of  land,  npon  which 
the  taxes  were  levied  and  collected,  belonging  to  plaintiff's 
district,  is  the  S.  %  of  the  N.  %  of  sections  31  and  32. 

The  demurrer  admits  all  the  facts  which  are  well  pleaded 
in  plaintiff's  petition,  and,  if  the  petition  states  a  good  cause 
of  action  against  the  defendant  district,  the  demurrer  was 
wrongfully  sustained. 

Section  2767  of  the  Code  provides:  "Within  five  days 
after  the  board  has  fixed  the  amount  required  for  the  con- 
tingent and  teachers'  fund,  he  (the  secretary  of  the  board) 
shall  certify  to  the  board  of  supervisors  the  amount  so  fixed, 
and  at  the  same  time  shall  certify  the  amount  of  school  house 
tax  voted  at  any  regular  or  special  meeting." 

Section  2807  of  the  Code  and  section  2806  of  the  supple* 
ment  to  the  Code  provide  in  substance  that  the  board  of 
supervisors  shall,  at  the  time  of  levying  taxes  for  county  pur- 
poses, levy  the  tax  necessary  to  raise  the  various  funds  au- 
thorized by  law  and  certified  to  it.  But,  if  the  amount  certified 
is  in  excess  of  that  authorized  by  law,  it  shall  only  levy  so 
much  as  is  authorized. 

The  law,  as  it  now  stands,  does  not  authorize  the  electors 
or  the  board  of  directors  to  levy  taxes  but  simply  directs  the 
board  to  estimate  the  amount  required  for  contingent  funds 
and  such  sums  as  may  be  required  for  the  teachers'  fund, 
and  it  is  made  the  duty  of  the  secretary  of  the  board  to  certify 
to  the  board  of  supervisors,  within  five  days  after  the  board 
has  fixed  these  amounts,  the  amount  thus  fixed,  and  thereupon 
it  becomes  the  duty  of  the  board,  at  the  time  it  levies  taxes  for 
county  purposes,  to  levy  the  taxes  necessary  to  raise  this  fund 
upon  the  property  in  the  district  to  the  extent  of  the  amount 
certified.  It  appears  that  for  each  of  the  years  the  boards  of 
directors  of  these  school  districts  certified  to  the  board  of 
supervisors  the  amount  necessary  for  these  purposes  within 
their  districts ;  that  the  board  levied  a  tax  upon  the  property 
in  the  several  districts  for  the  purpose  of  raising  the  amount 
certified. 
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The  per  centum  of  tax  in  any  district  depends  upon  the 
amount  necessary  to  be  raised  for  that  district,  as  certified  to 
by  the  board.  The  amount  certified  must  be  raised  from  a  tax 
upon  the  property  within  the  district. 

Each  of  these  districts  is  a  political  subdivision  for  school 
purposes.  Each  is  a  legal  entity.  Within  each  is  a  board  of 
directors.  The  money  for  the  contingent  fund  and  teachers' 
fund  within  each  district  is  raised  by  a  tax  upon  the  land 
within  that  district.  The  board  of  directors  of  the  district  de- 
termines the  amount  necessary  for  that  purpose.  It  does  not 
fix  the  per  centum  of  tax.  That  is  fixed  by  the  board  of 
supervisors.  That  the  board  of  supervisors  fix  the  per  centum 
greater  than  is  necessary  to  raise  the  amount  certified  or 
less  than  is  necessary  does  not  destroy  the  right  of  the  district 
to  receive  the  tax  thus  raised  for  contingent  expenses  and 
school-teachers'  fund. 

It  appears  that,  in  fixing  the  per  centum  necessary  to 
secure  ,the  amount  certified,  a  levy  upon  certain  of  the  prop- 
erty within  plaintiff's  district  was  other  and  different  from 
that  fixed  and  levied  upon  the  property  now  in  dispute.  Tax- 
payers might  complain  of  this  within  the  district,  but  it  fur- 
nishes no  basis  for  complaint  on  the  part  of  defendant  district, 
which  was  in  no  way  affected  thereby.  The  fact  that  the  per 
centum  fixed  for  levy  upon  the  property  in  controversy  was 
the  same  as  the  per  centum  of  levy  fixed  for  defendant  dis- 
trict furnishes  no  basis  for  any  right,  on  the  part  of  the 
defendant,  to  receive  the  money  raised  from  the  tax  upon  this 
property  in  plaintiff's  district.  Taxes  levied  and  collected  on 
the  property  in  plaintiff's  district  for  contingent  and  school- 
teachers' fund  belongs  to  the  district  in  which  the  land  is 
situated.  The  owners  of  that  land  enjoy  the  benefits  of  the 
schools  maintained  in  that  district.  They  have  no  interest  in 
the  schools  in  the  other  district.  They  are  not  required  to 
contribute  to  their  support  or  maintenance.  If  they  desire  to 
avail  themselves  of  the  privileges  of  the  schools  in  other  dis- 
tricts, they  are  ordinarily  required  to  pay  for  such  privileges. 


/ 
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From  the  statements  of  the  petition,  it  appears  that  the 
plaintiff  and  defendant  are  distinct  legal  entities;  that  the  tax 
in  controversy  was  levied  and  collected  from  property  in  the 
plaintiff's  district;  that  it  was  levied  for  school  purposes,  for 
the  contingent  and  teachers'  funds;  that  the  money  collected 
from  the  levies  made  upon  the  property  in  plaintiff's  district 
was,  by  mistake  of  the  treasurer,  paid  to  the  defendant  dis- 
trict. The  plaintiff's  district  was  in  no  way  responsible,  so 
far  as  this  record  discloses,  for  this  mistake.  The  demurrer 
admits  these  facts.  This  is  not  a  case  where  one  has  paid, 
voluntarily  and  without  protest,  taxes  wrongfully  assessed  and 
collected  but  a  case  where  one  has  received  money  belonging 
to  another  through  mistake. 

This  case,  in  many  of  its  features,  is  like  the  case  of  District 
Tp.  of  Magnolia  v.  Independent  District  of  Boyer,  80  Iowa, 
495.  In  that  case  the  petition  discloses  the  fact  that  certain 
sections  in  Jefferson  township  were  formerly  a  part  of  the  civil 
township  of  Magnolia,  which  was  subsequently  organized  into 
a  school  district  with  parts  of  Magnolia  township,  and  ever 
afterwards  maintained  as  such,  under  the  control  of  the  dis- 
trict  township  of  Magnolia ;  that  afterwards  Jefferson  township 
was  organized  into  an  independent  district  but  not  including 
these  sections,  and  it  was  alleged  that  during  the  last  fifteen 
years  the  defendant  township,  to  which  these  sections  formerly 
belonged,  but  did  not  during  said  time  belong,  collected  and 
converted  to  its  own  use  taxes  assessed  and  paid  upon  said 
sections  and  upon  the  property  therein,  and  it  is  stated  in 
that  case:  "It  will  be  observed  that  the  sections  from  which 
the  taxes  in  question  were  collected  were  legally  organized  as 
a  school  district  and  under  the  jurisdiction  and  control  of  the 
plaintiff.  Defendant's  contention  is  that,  said  sections  having 
become  a  part  of  the  civil  township  of  Jefferson,  they  became 
a  part  of  the  independent  district  of  Boyer. ' '  The  court  held 
that  this  contention  was  not  true ;  that  these  sections  belonged 
to  the  plaintiff's  district  during  the  time  the  taxes  were  col- 
lected.   A  demurrer  was  filed  to  the  petition  and  sustained. 
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The  court  held  in  that  case  that  the  plaintiff  was  entitled  to 
recover,  and  that  the  demurrer  was  wrongfully  sustained* 

We  think  the  language  used  in  the  case  of  District  Town- 
skip  of  Spencer  v.  District  Township  of  Riverton,  56  Iowa,  88, 
is  apropos  to  the  discussion  here.  This  was  an  action  by  the 
plaintiff  district  to  recover  of  the  defendant  district  certain 
moneys  which  it  was  claimed  had  been  paid  by  the  treasurer 
of  the  county  from  moneys  belonging  to  the  plaintiff,  by  reason 
of  which  defendant  district  received  or  would  receive  more 
than  it  was  entitled  to.  After  passing  upon  some  preliminary 
questions,  the  court  said :  "We  come,  then,  to  inquire  whether, 
as  the  treasurer  made  a  mistake,  the  plaintiff  has  any  equitable 
claim  upon  the  defendants.  In  our  opinion  it  has.  The  treas- 
urer was  charged  by  law  with  the  duty  of  refunding  a  portion 
of  the  tax  from  the  funds  belonging  to  the  defendants.  By  a 
mistake  respecting  his  duty  he  refunded  the  whole  from 
funds  belonging  to  the  plaintiff.  By  reason  of  that  mistake 
the  defendants  have  received,  or  will  receive,  from  the  treas- 
urer more  funds  than  they  were  entitled  to.  A  court  of  equity, 
it  appears  to  us,  has  the  power  to  rectify  the  mistake  and 
properly  adjust  the  burden  by  compelling  a  contribution." 

In  the  instant  case  the  treasurer  of  the  county  paid  to  the 
defendant  district  moneys  arising  from  taxes  levied  upon 
property  in  the  plaintiff's  district  for  school  purposes  for 
contingent  and  teachers'  fund.  He  paid  to  the  defendant  dis- 
trict money  arising  from  a  source  from  which  it  had  no  right 
to  receive  funds.  It  paid  to  the  defendant  district  money 
proceeding  from  property  within  plaintiff's  district  and  to 
which  the  plaintiff  was  entitled.  This  was  done  clearly  by  mis- 
take of  the  treasurer.  Upon  what  the  mistake  rests  does  not 
appear.  It  may  have  been  that  he  was  mistaken  as  to  which 
district  this  property  legally  belonged  from  which  the  tax  was 
raised.  However,  in  our  opinion,  the  court  has  jurisdiction 
and  power  to  compel  the  return  of  this  money  to  the  parties 
to  whom  it  legitimately  belongs,  and  the  action  was  maintain- 
able as  for  money  had  and  received,  and  the  demurrer  should 

not  have  been  sustained. 
Vol.  162  Ia.- 
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Some  complaint  is  made  of  the  rulings  of  the  court  in 
sustaining  motions  for  more  specific  statements  and  to  strike 
out  certain  portions  of  plaintiff's  petition;  but  as  plaintiff 

responded  to  all  these  rulings  by  filing  an 

2.  Pleadings:  ,  .    .      ,.  ....  ,  .,  ,. 

motions:  re-       amendment  to  his  petition,  and  as  the  peti- 
tion, as  amended,  presents  every  fact  material 
to  a  proper  determination  of  the  rights  of  the  parties,  we  find 
no  reversible  error  in  this  respect. 

We  find  no  error  in  sustaining  the  motion  to  transfer 
to  the  law  side  of  the  calendar,  but,  for  the  reasons  herein- 
before pointed  out,  the  cause  is  Reversed  and  Remanded. 

Weaver,  C.  J.,  and  Ladd  and  Withrow,  JJ.,  concur. 


H.  E.  Nelson,  Plaintiff  and  Appellee,  v.  Western  Union 
Telegraph  Company,  Defendant  and  Appellant. 


New  trial:  discretion:  review.     The  ruling  upon  a  motion  for  new 

1  trial  involves  the  exercise  of  discretion,  and  the  action  of  the  trial 
court  will  not  be  disturbed  unless  abuse  of  discretion  is  shown. 
However  such  discretion  is  legal  in  character,  and  where  the  pre- 
cise ground  on  which  the  motion  is  based  is  stated  the  appellate 
court  will  determine  whether  there  has  been  an  abuse  of  discretion. 

Agency:     sale  of  real  property  :     scope  of  power.    Authority  to  find 

2  a  purchaser  for  property  does  not  confer  power  upon  the  broker 
to  make  a  contract. 

Same:     new  trial.     Where  an  agent  had  authority  simple  to  find  a 

3  purchaser  but  not  to  make  a  contract  of  sale,  and  he  submitted  to 
a  prospective  purchaser  a  proposition  different  from  that  which 
the  -owner  had  authorized,  he  acted  in  excess  of  his  power,  and 
acceptance  of  the  proposition  by  the  purchaser  was  not  binding 
on  the  owner.  In  such  case  a  directed  verdict  for  defendant  was 
properly  set  aside  and  a  new  trial  ordered. 

Appeal  from   Webster  District  Court. — Hon.  Charles   E. 

Albrook,  Jndge. 
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Tuesday,  November  11,  1913. 

Defendant  appeals  from  a  ruling  setting  aside  a  directed 
verdict  and  granting  a  new  trial. — Affirmed. 

Healy,  Burnquist  &  Thomas,  for  appellant. 

Kenyon,  Kelleher  &  0  'Connor,  for  appellee. 

Withrow,  J. — This  action  was  brought  to  recover  dam- 
ages alleged  to  have  been  sustained  by  the  plaintiff  because 
of  the  erroneous  transmission  of  a  telegraph  message,  result- 
ing, as  claimed,  in  a  loss  by  plaintiff  of  profits  in  a  real  estate 
transaction.  There  was  a  trial  to  a  jury,  and  at  the  conclusion 
of  the  evidence  the  trial  court  directed  the  return  of  a  verdict 
for  the  defendant.  A  motion  for  new  trial  was  presented  and 
afterwards  sustained  by  the  trial  court,  and  the  directed  ver- 
dict was  set  aside.  From  the  ruling  granting  a  new  trial,  the 
defendant  appeals. 

I.  It  is  agreed  by  counsel  that  the  ruling  of  the  trial  court 
in  passing  upon  a  motion  for  a  new  trial  is  merely  a  matter 
of  discretion  with  which  the  appellate  court  will  not  interfere 

unless  it  appears  that  such  discretion  has 

1.    N»W    TRIAL:  ,  ~  ,  -r>        *  4£xa      -r 

discretion:  re-    been  abused.     Hunter  v.  Porter.  124  Iowa, 

▼lew. 

351.  And,  although  there  are  instances  in 
which  this  court  may  find  it  proper  to  set  aside  such  ruling, 
there  is  greater  reluctance  to  do  so  when  its  effect  is  to  grant 
a  new  trial.    Tafhwell  v.  Cedar  Rapids,  122  Iowa,  50. 

It  is  the  claim  of  the  appellant  that  the  ruling  of  the  trial 
court,  as  shown  by  the  opinion  which  is  a  part  of  the  record, 
was  based  upon  the  single  and  definite  question  stated  by  it 
whether  the  evidence  showed  such  a  complete  acceptance  of 
an  offer  to  sell  real  estate  as  to  create  a  contract.  Appellant 
insists  that  the  undisputed  testimony  upon  this  question  was 
such  that  the  trial  court  was  bound  to  hold  as  a  matter  of 
law  that  there  was  a  completed  contract  before  the  sending 
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of  the  telegram  which  is  the  basis  of  this  suit,  and  that  there- 
fore no  damages  were  suffered  by  the  plaintiff.  It  has  often 
been  held  by  this  court  that,  while  much  latitude  is  allowed 
the  trial  court  in  the  exercise  of  its  discretion,  yet  such  is  a 
legal  discretion ;  and,  when  the  precise  ground  is  stated  upon 
which  the  court  bases  its  action,  we  will  determine  if  such 
discretion  has  been  abused.  StockweU  v.  Railway  Co.,  43 
Iowa,  470 ;  Turley  v.  Griffin,  106  Iowa,  161 ;  Busse  v.  Schaeffer, 
128  Iowa,  321.  It  is  then  our  duty  to  determine  from  this 
record  whether  there  was  legal  error  by  the  trial  court  in  its 
ruling,  and  this  requires  a  somewhat  extended  statement  of 
the  evidence. 

II.  Prior  to  the  12th  day  of  November,  1910,  H.  E.  Nel- 
son, the  appellee  herein,  was  the  owner  of  the  N.  E.  */£  of  sec- 
tion 16,  township  86,  range  27,  Webster  county,  Iowa.  About 
two  months  before  this  time  he  had  placed  the  land  in  the 
hands  of  one  Charles  Coomer  for  sale  on  commission.  After 
his  employment  as  agent  for  the  sale  of  said  land  by  plaintiff, 
Mr.  Coomer  conducted  negotiations  with  Mr.  William  Alex- 
ander, a  prospective  purchaser,  of  White  Heath,  111.,  and  in 
August  he  showed  Mr.  Alexander  the  Nelson  land.  At  first 
Alexander  offered  $5,000  for  the  land  and  Nelson  asked  $8,000. 
Several  letters  passed  between  Mr.  Coomer  and  Mr.  Alexander 
between  August  and  November  12th  in  regard  to  the  deal; 
and  Mr.  Coomer  consulted  Dr.  Nelson  on  several  occasions 
during  the  same  period.  All  of  said  letters  were  lost  at  the 
time  of  the  trial,  and  evidence  of  their  contents  was  admitted. 
Alexander  wrote  to  Coomer  that  he  would  give  $7,000  for  the 
land.  Upon  being  informed  of  the  offer  Nelson  went  to  see 
Coomer,  and,  as  stated  by  Nelson,  "Coomer  told  me  that 
Alexander  had  made  an  offer  of  $7,000.  I  told  him  that  I 
wouldn't  accept  it.  That  is,  I  told  him,  'You  can  make  him 
a  proposition  of  $7,500,  is  the  least  I  will  take ; '  and  I  told 
Coomer  to  tell  him  about  the  lease.  Between  the  time  that 
Coomer  first  mentioned  the  fact  that  Alexander  was  a  pro- 
spective purchaser  for  the  land  and  the  time  that  I  had  the 
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last  conversation  to  which  I  have  referred,  the  land  had  been 
leased  for  the  year  1911.  In  the  last  conversation  that  I  had 
with  Coomer  I  told  him  that  it  was  leased  for  1911,  and  that 
I  would  try  to  get  released  from  that  but  I  wouldn  't  promise. ' ' 
After  this  Coomer  communicated  with  Alexander  by  letter 
which  was  lost. 

Coomer  testified  in  regard  to  this  matter  as  follows  on 
cross-examination:  " After  I  got  the  letter  from  Mr.  Alex- 
ander I  wrote  him  another  letter.  In  that  letter  I  told  him 
that  he  could  have  the  farm  for  $7,500.  After  the  time  he 
left  here,  and  before  I  wrote  the  last  letter,  I  had  some  talk 
with  Dr.  Nelson,  and  after  the  time  that  he  left  here,  and  be- 
fore I  wrote  the  last  letter,  the  farm  had  been  rented.  Before 
I  wrote  the  last  letter  Dr.  Nelson  and  I  talked  it  over,  and 
Dr.  Nelson  reached  the  conclusion  that  he  couldn't  get  rid 
of  the  tenant  on  the  lease  for  the  current  year.  Dr.  Nelson 
told  me  that  he  thought  he  could  get  rid  of  the  tenant  and 
turn  the  possession  over  to  Mr.  Alexander  March  1,  1911." 
On  redirect  examination  he  said:  "In  the  letter  which  I  sent 
to  Mr.  Alexander  I  told  him  that  he  could  get  possession  of 
the  farm  March  1, 1911.  In  that  letter  I  told  him  it  had  been 
leased.  I  don't  know  that  Dr.  Nelson  had  tried  to  have  the 
lease  canceled  with  the  tenant  between  that  time  and  before 
this  letter  business  came  up.  He  told  me  that  he  would  take 
$7,500  for  it  and  give  possession.  That  was  before  I  wrote 
the  last  letter.  In  the  same  letter  I  told  Alexander  that  the 
place  was  rented.  That  letter  was  written,  and  this  circum- 
stance took  place,  as  I  understand  it,  long  before  this  tele- 
graphing." 

Upon  receipt  of  the  letter  from  Mr.  Coomer,  Mr.  Alex- 
ander telegraphed  his  acceptance  to  the  plaintiff,  Dr.  Nelson, 
as  follows:  " White  Heath,  Illinois,  11—12—10.  H.  B.  Nel- 
son, Dayton,  Iowa:  Will  take  farm.  Be  there  next  week. 
Am  sending  two  men.  Price  it  to  them  at  sixty  dollars.  Don't 
tell  them  I  bought  it.  William  Alexander. "  As  to  this  Alex- 
ander testified:  "After  I  went  back  home  I  received  a  couple 
of  letters  from  Mr.  Coomer.    He  wrote  me  and  told  me  that 
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he  would  take  $7,500  for  the  farm  and  give  possession  of  it 
next  spring,  which  was  last  spring.  I  couldn  't  tell  you  what 
day  of  the  week  it  was  that  I  received  that  letter  from  Mr. 
Coomer.  I  sent  a  telegram  right  away  that  day  or  the  next 
day  that  I  would  take  the  farm  to  Dr.  Nelson." 

It  is  claimed  by  the  appellant*  that  the  negotiations  at 
this  point  constitute  a  completed  written  contract.  That  Dr. 
Nelson's  offer  was  communicated  by  his  authorized  agent, 
Coomer,  in  a  letter,  and  upon  receipt  of  the  letter  Alexander 
communicated  his  acceptance  directly  to  Dr.  Nelson. 

On  the  day  of  and  after  the  receipt  of  the  telegram 
shown  above,  Nelson  telegraphed  to  Alexander:  "Will  take 
$7,500  subject  to  1911  lease.  Wire  $500  forfeit  to  First  Na- 
tional' ' — and,  in  response  to  such,  Alexander  delivered  to  the 
telegraph  company  for  transmission  the  following:  "Nov.  13, 
1910.  To  First  National  Bank,  Dayton,  Iowa:  Draw  through 
First  National  Bank,  Monticello,  Illinois,  five  hundred  dollars. 
Hold  as  forfeit  on  one  hundred  and  sixty  acres  subject  to 
clear  title  and  satisfactory  contract  from  H.  E.  Nelson.  Notify 
him  I  will  be  there  last  of  week.  Wm.  L.  Alexander/'  This 
telegram,  it  is  alleged,  when  delivered  read  as  follows:  "Nov. 
13,  1910.  To  First  National  Bank,  Dayton,  Iowa:  Draft 
through  First  National  Bank,  Monticello,  Illinois,  five  hun- 
dred dollars.  Hold  as  forfeit  on  one  hundred  sixty  acres  sub- 
ject to  clear  title  and  satisfactory  contract  from  H.  E.  Nelson. 
Notify  him  I  will  be  there  last  of  week.  Wm.  L.  Alexander." 
The  difference  between  the  message  as  filed  for  transmission 
and  as  delivered  consists  in  the  use  of  the  word  "draft"  in- 
stead of  "draw."  Nelson  testified  that,  when  it  was  shown 
to  him  by  the  cashier  of  the  bank,  they  both  concluded  it 
meant  that  a  draft  would  be  forwarded.  A  few  days  later 
Alexander  came  from  Illinois  to  close  the  transaction,  but 
when  he  learned  that  Nelson  had  not  made  draft  upon  him 
for  $500,  as  directed  in  the  filed  telegram  he  refused  to  go 
further  in  the  transaction. 

There  is  no  claim  by  the  appellant  that  the  last  tele- 
gram as  delivered  to  the  bank,  constituted  an  acceptance  of 
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the  telegram  of  Nelson  of  November  12th  but  as  stated  above 
the  case  is  rested  upon  the  proposition  that  the  letters  of 
Coomer  and  the  Alexander  telegram  of  November  12th  did 
complete  a  contract. 

Coomer  was  the  agent  of  Nelson  in  the  effort  to  procure 
a  buyer  and  make  a  sale  of  the  real  estate.  The  testimony  of 
Nelson  is  that  the  last  conversation  he  had  with  Coomer  he 
(Nelson)  told  him  the  land  was  leased  for  1911 ;  that  he  would 
try  to  get  released  from  it  but  would  not  promise.  He  also 
said  he  did  not  believe  he  had  formerly  told  Coomer  to  tell 
Alexander  that  he  could  have  possession  in  March,  1911.  The 
proposition  which  Coomer  submitted  to  Alexander  after  this 
conversation,  and  the  acceptance  of  which  by  telegram  is 
claimed  as  completing  the  contract,  was  that  he  could  have 
the  farm  for  $7,500  and  have  possession  March  1,  1911.  The 
authority  of  Coomer,  in  acting  as  the  agent  of  Nelson,  was  not 
to  fix  the  terms  but  to  find  a  purchaser  on  the  terms  fixed  by 
his  principal.  Such  was  recognized  by  Alexander  as  the  limit 
of  his  authority,  for,  after  the  submission  of  the  proposition 
to  him  by  Coomer,  his  telegram  of  acceptance  was  sent  to 
Nelson. 

That  the  authority  granted  an  agent  to  find  a  purchaser 
does  not  give  him  the  right  to  make  the  contract  of  sale  is 
well  settled  by  the  decisions  of  our  own  court  and  by  the 

weight  of  authority.  Balkema  v.  Searle,  116 
of  real  prop-      Iowa,  374 ;  Holmes  v.  Redhead,  104  Iowa,  399 ; 

erty :  scope  of  9  9  J  7  ' 

power.  Furst  v.  Tweed,  93  Iowa,  300;  Brandrup  v. 

Britten,  11  N.  D.  376  (92  N.  W.  453) ;  Halsey  v.  Monteiro,  92 
Va.  581  (24  S.  E.  258). 

The  authority  of  Coomer  being  thus  limited,  and  he  be- 
ing without  power  to  contract  with  a  purchaser,  which  neces- 
sarily means  to  reach  an  agreement  on  terms  and  conditions, 
*    q1u..  «—        there  is  no  question  but  if  he  submitted  to 

o  •  bams  .  new 

triaL  Alexander  a  proposition  different  from  that 

which  his  principal  authorized,  he  acted  in  excess  of  his 
authority,  and  an  acceptance  of  the  proposition  thus  made 
was  not  an  acceptance  of  an  offer  of  Nelson.    While  Coomer 
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testifies  that  in  his  letter  he  informed  Alexander  that  the 
land  had  been  leased,  he  also  stated  in  the  same  letter  that 
he  (Alexander)  could  get  possession  March  1,  1911.  On  its 
face  this  statement  would  carry  with  it  the  assurance  that 
arrangements  would  be  made  with  the  lessee  under  which  his 
rights  would  be  surrendered. 

While  we  have  treated  the  evidence  as  showing  the 
facts  which  is  the  basis  of  our  conclusion,  and  this  is  our  duty 
in  passing  upon  the  question  of  a  directed  verdict,  we  do 
not  wish  to  be  understood  as  holding  that  the  governing 
and  necessary  facts  are  all  without  dispute.  We  are  of  opin- 
ion that  the  trial  court  did  not  abuse  its  discretion  in  holding 
that  the  case  presented  a  question  for  the  jury. — Affirmed. 

Weaveb,  C.  J.,  and  Ladd  and  Gaynor,  JJ.,  concur. 


E.  W.  Adamson,  Appellee,  v.  Noah  Harper,  Appellant. 

Replevin:    presumption:    burden  of  proof:    demand.    In  an  action 

1  of  replevin  to  recover  the  possession  of  cattle  surreptitiously  taken 
from  plaintiff's  pasture  and  possession,  a  presumption  arises  in 
favor  of  the  ownership  of  plaintiff  and  his  right  to  possession,  and 
the  burden  is  upon  the  defendant  claiming  ownership  to  establish 
that  fact,  and  that  they  were  not  wrongfully  taken  under  the  writ. 
Nor  was  it  essential  for  plaintiff  to  demand  their  return  before 
bringing  suit,  or  for  defendant  to  demand  their  return  before  de- 
fending the  action. 

Same:    burden  of  proof:    instruction:    estoppel.    Where  the  de- 

2  fendant's  counsel  at  the  close  of  the  testimony  asked  the  right  to 
open  and  close  the  argument,  on  the  ground  that  defendant  having 
taken  the  cattle  from  plaintiff's  pasture  without  his  knowledge  or 
consent  did  so  at  his  peril,  and  that  he  acquired  no  right  from  the 
fact  of  possession  thus  gained  but  that  the  burden  was  upon  him  to 
prove  his  ownership,  he  could  not  complain  that  the  court  adopted 
the  same  theory  and  instructed  the  jury  that  the  burden  was  on 
defendant. 

Same:    damages:    remittitur:    effect.    Where  the  plaintiff  offered 

3  to  remit  the  damages  awarded  by  reason  of  the  detention  of  prop- 
erty taken  under  a  writ  of  replevin,  he  could  not  complain  of  the 
rulings  of  the  court  upon  the  admission  of  evidence  on  the  sub- 
ject, or  of  the  instructions  or  the  verdict. 
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View  of  piopeaty  by  jury:  discretion.     Permiaeion  to  the  jury  to 

4  view  cattle,  the  subject  of  an  action  of  replevin,  is  a  matter  of 
discretion  with  the  court,  and  refusal  of  the  request  is  not  an  abuse 
of  discretion. 

Evidence:    obdvr  of  proof:    discretion.    The  order  of  the  introduc- 

5  tion  of  evidence  is  largely  a  matter  of  discretion  with  the  court, 
and  its  ruling  involving  simply  that  question  will  rarely  be  dis- 
turbed on  appeal;  especially  where  there  was  no  request  to  meet 
such  testimony. 

Evidence:    habits  or  animals.     Witnesses  familiar  with  the  habits 

6  and  customs  of  animals  under  different  circumstances  and  condi- 
tions may  testify  to  their  habits,  whenever  material  to  the  inquiry. 

Appeal  from,  Appanoose  District  Court — Hon.  F.  M.  Hunter, 

Judge. 

Tuesday,  November  11,  1913. 

Action  in  replevin  to  recover  the  possession  of  two  steers 
and  damages  on  account  of  the  detention  thereof.  Plaintiff 
claimed  that  he  was  the  owner  of  the  animals  and  that  de- 
fendant wrongfully  detained  the  same  from  him.  Defendant 
denied  plaintiff's  ownership,  pleaded  that  he  was  the  owner 
and  entitled  to  the  possession  thereof.  Plaintiff  asked  a 
return  of  the  property  or,  if  this  could  not  be  had,  that  he 
have  judgment  for  the  value  thereof,  alleging  them  to  b£ 
worth  the  sum  of  $125,  and  for  $25  damages.  On  these  issues 
the  case  was  tried  to  a  jury,  resulting  in  a  verdict  finding  that 
plaintiff  was  entitled  to  the  possession  of  the  property  and 
awarding  him  $7.50  in  damages  by  reason  of  the  wrongful 
detention  thereof.  Defendant  appeals. — Affirmed  on  con- 
dition. 

Porter  &  Greenleaf,  for  appellant. 

Howell  &  Elgin,  for  appellee. 

Deemer,  J. — The  main  question  in  the  case  was  the 
indentity  of  the  animals,  and  much  testimony,  decidedly  con- 
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flicting  in  character,  was  introduced  upon  this  issue.  It 
appears  from  the  record,  however,  that  plaintiff  was  in  thd 
peaceable  possession  of  the  animals  which  were  being  kept 
in  a  pasture  owned  or  controlled  by  him,  and  that  shortly 
before  the  commencement  of  this  action  defendant  went  to 
this  pasture,  took  down  the  fence,  and  drove  the  cattle  to  his 
own  place,  where  he  turned  them  into  a  pasture  with  other 
cattle  owned  by  him,  where  they  were  at  the  time  they  were 
taken  on  the  writ  of  replevin  sued  out  by  plaintiff  in  this 
action. 

Plaintiff  testified  to  his  possession  of  the  cattle  before 
they  were  taken  by  the  defendant  and  also  to  the  fact  that 
he  was  the  owner  thereof;  all  this  without  any  objection  from 
l.  rvlotix:  pre-  ^e  defendant    Defendant  also  admitted  that 
Se?Pofio{!i£rff"   without  plaintiff's  knowledge,  permission  or 
demand.  consent  he  took  the  animals  from  plaintiff's 

pasture  and  turned  them  into  his  own.  In  view  of  this 
record,  the  trial  court  gave  the  following,  among  other, 
instructions: 

It  is  also  conceded  in  the  evidence  that  just  prior  to  May 
30,  1910,  the  two  steers  in  litigation  were  in  possession  of 
the  plaintiff,  Adamson,  on  his  farm,  and  that  on  or  about  that 
date  the  defendant,  Harper,  without  knowledge  or  consent 
of  the  plaintiff,  Adamson,  went  in  upon  the  farm  of  the 
plaintiff  and  took  and  drove  the  said  steers  from  the  plain- 
tiff's farm  onto  his  own  (the  defendant's)  farm  and  kept 
them  in  his  (the  defendant's)  possession  until  the  same  were 
taken  from  him  by  the  sheriff  of  this  county  under  the  writ 
of  replevin  and  delivered  them  to  the  plaintiff.  Now  you  are 
instructed  that  this  casts  upon  the  defendant,  Harper,  the 
burden  of  establishing  by  the  evidence  that  he  was  in  fact 
the  owner  of  the  steers  and  entitled  to  possession  of  them  when 
this  action  was  commenced,  and  before  the  defendant  Harper 
can  recover  in  this  action  in  so  far  as  the  same  relates  to  or 
concerns,  the  black  steer  referred  to  in  the  pleadings,  he 
must  establish  by  a  preponderance  of  the  evidence  the  fol- 
lowing two  propositions:  (A)  That  at  the  time  of  the  bringing 
of  this  action  (June  2, 1910)  he  was  the  owner  of  and  entitled 
to  the  immediate  possession  of  the  said  black  steer.     (B) 
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That  the  plaintiff,  Adamson,  wrongfully  deprived  him  of  the 
possession  of  said  black  steer  and  wrongfully  retained  the 
same  in  his  possession.  Now  if  you  find  each  one  and  both 
of  said  propositions  of  fact  A  and  B  have  been  established 
by  a  preponderance  of  the  evidence,  then  your  verdict  should 
be  for  the  defendant  upon  his  claim  for  the  possession  of 
the  black  steer.  On  the  other  hand,  if  yon  fail  to  find  each 
one  and  both  of  said  propositions  of  fact  A  and  B  have  been 
so  established,  then  your  verdict  should  be  for  the  plaintiff 
for  the  possession  of  the  black  steer  referred  to  in  the 
pleadings. 

The  eame  instruction  was  also  given  as  to  the  other  steer, 
and  in  addition  the  court  said : 

Ninth.  The  character  of  replevin  proceedings  is  to  have 
determined  whether  the  plaintiff  was,  at  the  time  of  the 
bringing  of  the  action,  entitled  to  the  possession  of  the  prop- 
erty sought  to  be  replevined,  but  under  the  evidence  in  this 
case  you  are  instructed  that  the  plaintiff  was  presumed  to  be 
the  owner  of  the  steers  in  question  and  entitled  to  their 
possession  at  the  time  (June  2,  1910),  which  presumption 
continues  with  him  until  it  is  overcome  by  the  evidence  in 
this  case;  but,  if  the  defendant  Harper  has  established  by  a 
preponderance  of  the  evidence  that  he  was  on  the  24  day  of 
June,  1910,  the  owner  of  the  black  steer  in  question,  then  he 
was  entitled  to  retain  him  in  his  (Harper's)  possession  and 
Adamson 's  taking  him  under  the  writ  of  replevin  was  wrong- 
ful; but,  if  Harper  has  not  so  established  that  he  was  the 
owner  of  the  black  steer,  then  he  was  not  entitled  to  the  pos- 
session of  him,  and  his  possession  was  wrongful,  and  Adam- 
son's  taking  him  under  the  writ  of  replevin  was  not  wrongful. 

The  same  instruction  was  given  as  to  the  other  steer,  and 
in  addition  the  court  said: 

Eleventh.  As  both  parties  are  claiming  to  have  been  the 
owner  of  the  steers  at  and  before  the  bringing  of  this  action, 
it  was  not  essential  that  a  demand  for  the  possession  of  the 
steers  be  made  by  Adamson  upon  Harper  before  bringing 
this  action,  and  neither  was  it  essential  that  a  demand  for  the 
return  of  the  steers  be  made  by  Harper  upon  Adamson  before 
defending  this  action. 

These  instructions  are  complained  of.    In  view  of  the 
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fact  that  defendant  went  to  plaintiff's  pasture  and  surrepti- 
tiously took  the  cattle  from  his  (plaintiff's)  possession,  we 
think  the  instructions  were  and  are  substantially  correct. 
Cumberledge  v.  Cole,  44  Iowa,  181 ;  Delancey  v.  Holcomb,  26 
Iowa,  94. 

In  addition  to  this,  we  find  the  following  on  the  record : 

Claude  B.  Porter :    Now  at  the  close  of  all  of  the  testi- 
mony the  only  question  being  involved  in  this  case  being  as 
to  the  ownership  of  the  property,  and  there  being  no  conflict 
2.  same:  burden     hut  what  the  defendant  took  said  .cattle  from 
StrucSon:  es-     ^e  inclosure  of  the  plaintiff,  and  that  he  took 
toppei.  '  said  cattle  at  his  peril,  and  that  the  fact  of 

possession  in  him  does  not  give  him  the  benefit,  but  the  burden 
is  upon  him  to  establish  the  ownership  of  said  cattle,  and  the 
defendant  at  this  time  asks  the  court  for  the  opening  and 
closing. 

C.  P.  Howell,  Attorney  for  Plaintiff:  That  does  not 
follow.    We  challenge  that. 

'  The  court :  The  court  holds  that  the  burden  of  proof  is 
on  the  main  issue  in  this  case  upon  the  defendant,  and  that 
the  defendant  is  entitled  to  the  opening  and  closing  argu- 
ments.    (The  plaintiff  excepts.) 

Manifestly  in  the  face  of  this  record,  defendant  has  no 
ground  for  complaint,  because  the  court  adopted  the  views 
insisted  upon  by  his  attorney.  It  is  useless  to  cite  authorities 
to  sustain  so  plain  a  proposition. 

II.  Several  complaints  are  made  of  the  rulings  of  the 
court  relating  to  testimony  regarding  the  damages  suffered 
by  the  plaintiff  by  reason  of  the  detention  of  the  cattle,  of 

the  instructions  to  the  jury  upon  this  subject, 
'  ages*  Vemitti-     and  of  the  verdict  fixing  the  amount  thereof. 

tur  *  effec£> 

The  amount  awarded  by  the  judgment  was 
$7.50,  and,  as  plaintiff  has  offered  to  remit  this  amount  and 
has  presented  a  remittitur  to  that  effect,  the  errors  with  ref- 
erence to  this  matter  are  not  prejudicial  and  will  not  be 
further  noticed. 

III.  The  defendant  asked  that  the  jury  be  sent  to  view 
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the  cattle,  but  because  of  plaintiff's  objections,  which  need 
not  be  reproduced,  the  request  was  refused.    At  any  rate  the 

matter  was  discretionary  with  the  trial  court. 

4.   VllW  OF  PROP-  ,,«,,.. 

bbtyby  jubx:  and  no  abuse  of  discretion  is  shown.    It  is 

discretion. 

doubtful  if  a  view  of  the  animals  in  such 
cases  as  this  is  very  helpful.  The  animals  are  not  demonstra- 
tive testimony,  and  without  oral  evidence  a  view  thereof  is 
useless.  With  it  a  view  is  quite  as  likely  to  be  misleading  as 
helpful.  That  the  ruling  was  within  the  sound  discretion  of 
the  trial  court,  see  King  v.  Iowa  M.  R.  R.  Co.,  34  Iowa,  458 ; 
Clayton  v.  C.  I.  &  D.  Ry.  Co.,  67  Iowa,  238 ;  Chicago  Tel.  Sup. 
v.  Telephone  Co.,  134  Iowa,  252 ;  Huggard  v.  Glucose  Co.,  132 
Iowa,  724. 

IV.  Complaint  is  made  that  plaintiff  was  permitted  to 
introduce  testimony  in  rebuttal  which  was  a  part  of  his  main 
case.    We  are  not  at  all  certain  that  the  testimony  complained 

of  was  not  proper  in  rebuttal.    But,  however 

6.  Evidence:  or-       _  .  _        ,  ,         _  .        "  m   ' 

der  of  proof :     this  may  be,  the  order  of  introduction  of  testi- 

dlscretlon.  ' 

mony  is  within  the  discretion  of  the  trial 
court,  and  we  rarely  interfere  simply  because  testimony  is 
adduced  out  of  its  regular  order.  Hess  v.  Wilcox,  58  Iowa, 
380 ;  Crane  v.  Ellis,  31  Iowa,  510.  No  abuse  of  discretion  is 
shown,  and,  as  defendant  did  not  ask  permission  to  meet  this 
testimony,  he  has  no  ground  for  complaint.  See,  also,  section 
3700  of  the  Code. 

V.  Various  witnesses,  shown  to  have  been  familiar  with 
the  habits  and  customs  of  animals  under  different  circum- 
stances and  conditions,  were  permitted  to  testify  as  to  those 

e.  btidbncb:  hab-  k^its.    There  was  no  error  here.    The  testi- 
its  of  animals.    mony  was  from  competent  witnesses  and  re- 
lated to  a  material  inquiry  in  the  case.    Delfs  u.  Dunshee,  143 
Iowa,  381. 

VI.  Complaint  is  made  of  the  argument  made  by  one  of 
plaintiff's  counsel  to  the  jury.  The  argument  seems  to  have 
had  some  justification  in  fact  and  in  any  event  must  be  held 
non-prejudicial.  The  trial  court  so  thought,  and  we  see  no 
occasion  for  reversing  his  ruling  in  this  respect.    Brusseau 
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v.  Brick  Co.,  133  Iowa,  245;  State  v.  Donovan,  125  Iowa,  239; 
In  re  Wharton's  WW,  132  Iowa,  714. 

VIL  Other  matters  complained  of  are  inconsequential 
and  need  not  be  noticed.  The  rulings  seem  to  be  correct,  but, 
if  incorrect,  they  were  non-pre judicial-  As  plaintiff  has  filed 
a  remittitur  of  the  damages  awarded,  the  judgment  will  be 
affirmed  on  condition  that  this  remittitur  be  immediately 
entered  of  record  and  the  judgment  modified  to  this  extent, 
either  in  this  court  or  the  court  below.  The  costs  of  this 
appeal  to  be  taxed  to  appellant. — Affirmed  on  condition. 


S.  W.  Bbtan,  Jil,  Appellee,  v.  Carl  S.  Petty,  Appellant. 

Highways:  obstruction:  bights  or  adjoining  land  owner: 
injunction.  A  landowner  who  has  suffered  some  special  injury  by 
reason  of  the  obstruction  of  the  highway  adjoining  his  premises 
may  maintain  an  action  to  enjoin  the  obstruction;  but  where  a  new 
highway  is  established  to  take  the  place  of  an  old  one,  and  he  suffers 
no  injury  except  that  the  new  road  is  more  hilly  and  inconvenient 
to  travel,  which  inconvenience  is  shared  in  by  the  general  public, 
he  cannot  maintain  the  action. 

Appeal  from  Wayne  District  Court. — Hon.  H.  K.  Evans, 

Judge. 

Tuesday,  November  11,  1913. 

This  is  an  action  in  equity  to  enjoin  the  alleged  obstruc- 
tion of  a  highway.  There  was  a  decree  for  the  plaintiff,  and 
the  defendant  appeals. — Reversed. 

C.  W.  Elson  and  Miles  <fe  Steele,  for  appellant. 

H.  B.  BraceweU  and  Tedford  &  Carter,  for  appellee. 

Pbb  Curiam. — The  highway  in  question  was  originally 
established  in  1857.  In  1901  the  board  of  supervisors  of  the 
county  purported  to  alter  the  same ;  such  action  being  taken 
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upon  a  consent  petition  of  all  owners  of  land  abutting  upon 
the  original  highway  and  upon  the  highway  in  its  altered 
location.  In  March,  1910,  the  abutting  owners  opened  the 
road  in  its  new  location.  The  defendant,  being  an  abutting 
owner,  erected  a  fence  across  the  former  location,  thus  com- 
pelling the  diversion  of  travel  to  the  new  location.  The  plain- 
tiff is  not  an  abutting  owner.  Plaintiff's  farm  and  residence 
are  located  one  mile  north  of  the  place  of  alteration  in  the 
highway.  The  road  in  question,  however,  is  the  direct  road 
from  plaintiff's  farm  to  his  market  town,  Lineville,  and  to 
his  post  office.  The  following  plat  indicates  the  nature  of 
the  alteration  established  by  the  board  of  supervisors  and  put 
in  effect  by  the  defendant : 
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The  relative  positions  of  the  old  and  new  roads  are  made 
to  appear  therein.  The  contention  of  the  plaintiff  is  that  the 
action  of  the  board  of  supervisors  in  establishing  snch  altera- 
tion was  void  for  want  of  the  statutory  notice. 

We  are  confronted  at  the  outset,  however,  with  the  con- 
tention of  the  defendant  that  the  plaintiff  cannot  maintain 
this  action  because  he  has  no  other  or  different  interest  in  the 
maintenance  of  the  same  than  as  one  of  the  general  public ; 
that  no  private  right  or  special  interest  of  property  of  his 
is  affected  by  the  obstruction  complained  of.  It  has  fre- 
quently been  held  that  an  abutting  landowner  may  maintain 
such  an  action  where  the  obstruction  interferes  with  the  free 
and  convenient  use  of  his  abutting  property.  The  right  of 
the  abutting  landowner  in  such  a  case  is  a  special  one,  and 
he  is  entitled  to  maintain  a  civil  suit  for  its  protection. 
McCann  v.  Clarke  County,  149  Iowa,  13 ;  Long  v.  Wilson,  119 
Iowa,  267 ;  Borghart  v.  Cedar  Rapids,  126  Iowa,  313 ;  Ridg- 
way  v.  Osceola,  139  Iowa,  590.  We  have  also  held  that,  if  an 
obstruction  to  a  highway  is  such  as  to  interfere  with  the  free 
access  to  plaintiff's  property  or  is  such  as  cuts  off  his  place  of 
business  from  the  free  course  of  trade,  he  may  maintain  an 
action  for  the  protection  of  his  special  right,  even  though  he 
be  not  an  abutting  owner.  Ewell  v.  Greenwood,  26  Iowa,  377 ; 
Young  v.  Rothrock,  121  Iowa,  588 ;  Piatt  v.  C,  B.  &  Q.,  74 
Iowa,  127.  The  usual  showing  in  this  latter  class  of  cases  is 
that  the  value  of  complainant's  property  and  property  rights 
is  diminished  by  the  alleged  obstruction.  On  the  other  hand, 
we  have  held  that  one  cannot  enjoin  the  obstruction  of.  a  pub- 
lic highway  where  he  suffers  only  such  inconvenience  or  injury 
as  is  the  same  in  kind  with  that  of  the  general  public,  although 
it  may  be  greater  in  degree  as  to  the  complainant.  Ingram  v. 
Railway  Co.,  38  Iowa,  669-675 ;  City  of  Ottumwa  v.  Chinn,  75 
Iowa,  405 ;  Brant  v.  Plumer,  64  Iowa,  33 ;  Ridgway  v.  Osceola, 
139  Iowa,  590 ;  Walker  v.  City  of  Des  Moines,  161  Iowa,  215. 

In  the  case  before  us  the  obstruction  complained  of  is  not 
such  as  to  prevent  the  free  access  of  the  plaintiff  to  his  prop- 
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erty.  There  was  no  attempt  to  show  that  any  property  or 
property  right  of  plaintiff's  was  affected  or  diminished  in 
value.  The  obstruction  of  the  highway  only  compelled  plain- 
tiff like  all  other  travelers  to  pass  over  the  new  road  instead 
of  the  old.  The  one  complaint  is  that  the  new  road  is  not  as 
good  as  the  old  and  can  never  be  made  as  good.  It  is  much 
more  hilly  than  the  old  road.  We  infer  that  the  old  road  in 
its  winding  course  skirted  the  foot  of  the  hill,  whereas  the 
new  road  passes  over  it.  The  following  is  the  plaintiff's 
entire  testimony  descriptive  of  the  inconvenience  suffered  by 
him  by  the  change  of  road : 

The  road  on  the  line  of  the  proposed  change  was  pretty 
heavy  timber.  There  is  lots  of  stumps  on  it  and  not  many 
stumps  have  been  grubbed  out.  On  the  new  road  going  west 
from  the  old  road  there  is  a  very  steep  hill.  The  west  line 
is  not  near  so  steep  but  is  considerably  hilly.  I  do  not  think 
you  can  make  as  good  a  road  over  the  proposed  new  road  as 
you  could  over  the  original  road.  The  road  as  it  goes  east 
and  south  of  the  Petty  land  is  pretty  rough  and  considerable, 
stumps.  The  road  east  of  the  Petty  farm  is  rougher  than 
the  old  road.  I  do  not  think  as  good  a  road  can  be  made  east 
of  the  Petty  farm  as  the  road  across  that  farm. 

We  see  nothing  in  the  complaint  that  is  not  applicable 
to  the  general  public  as  travelers  over  the  same  road.  Not 
only  does  it  not  appear  that  plaintiff's  property  or  the  use 
of  it  was  depreciated  in  value  by  the  alteration  but  it  appears 
affirmatively  that  plaintiff's  grantor  who  conveyed  the  land 
to  him  in  1910  was  one  of  the  petitioners  for  the  alteration. 

We  see  no  escape  from  the  conclusion  that  the  plaintiff 
has  failed  to  prove  special  injury  such  as  to  entitle  him  to 
maintain  the  action.  The  petition  must  therefore  be  dis- 
missed for  that  reason.  This  conclusion  renders  it  inappro- 
priate for  us  to  consider  the  question  of  the  validity  of  the 
action  of  the  board  of  supervisors  establishing  the  alteration. 
The  decree  of  the  trial  court  must  be  reversed,  and  the  peti- 
tion of  the  plaintiff  dismissed. — Reversed. 

Vol.  162  Ia.— ft 
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Weaver,  C.  J.,  and  Deemeb,  Gaynor,  and  Withrow, 
J.  J.,  concurring. 


John  Hohl,  Appellant,  v.  Iowa  Central  Railway  Company 

and  W.  S.  Keller,  Appellees. 

Navigable   waters:    riparian    rights:    extent   or   ownership:    ac- 

1  cretion.  The  absolute  title  of  an  owner  whose  land  borders  upon 
a  navigable  stream  extends  only  to  the  high  water  mark;  yet  he 
has  qualified  rights  below  the  high  water  mark  that  will  be  pro- 
tected, among  which  is  the  right  of  accretion,  which  has  some  of 
the  attributes  of  property,  and  when  once  vested  the  owner  can 
only  be  deprived  thereof  according  to  the  established  rules  of  law. 

8ame:    accretion:     protection  or  right  by  injunction.    The  rights 

2  of  a  riparian  owner  to  future  accretions,  when  clearly  established, 
will  be  protected  by  injunction;  but  the  accretion  must  begin  with 
the  land  of  the  owner  who  makes  the  claim  and  must  constitute  *an 
addition  thereto;  it  cannot  start  from  some  other  point  and  finally 
extend  to  his  land.  Thus  a  sand  bar  in  a  navigable  stream  lying 
off  the  main  bank  of  the  stream  and  below  high  water  mark,  be- 
tween which  and  the  bank  of  the  stream  there  is  a  connecting  body 
of  sand  that  in  times  of  low  water  is  uncovered,  is  not  an  accre- 
tion within  the  meaning  of  the  law,  and  equity  will  not  restrain 
the  removal  of  sand  from  the  bar  at  the  instance  of  the  riparian 
owner. 

Railroads:  eminent  domain  :  use  or  right  or  way.  Rights  acquired 
3  by  eminent  domain  cannot  be  diverted  to  private  uses  inconsistent 
with  the  purpose  of  the  grant ;  but  the  use  of  a  railroad  right  of  way 
for  hauling  gravel  from  a  sand  bank  for  transportation  over  the 
railroad  is  a  proper  use  in  connection  with  the  operation  of  the  rail- 
road, although  the  person  hauling  the  same  makes  a  profit  there- 
from; and  the  grantor  of  the  right  of  way  cannot  object  to  such 
use. 

Appeal  from  Monroe  District  Court. — Hon.  C.  W.  Vermilion, 

Judge. 

Wednesday,  November  12,  1913. 
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Proceeding  in  equity  for  injunction  to  restrain  the  re- 
moval of  sand  from  a  sand  bar  in  the  Des  Moines  river,  and 
to  restrain  the  defendants  from  using  or  permitting  to  be 
used  the  right  of  way  of  defendant  railway  company  as  a 
wagon  road  over  which  to  transport  sand  for  shipment  on  the 
railway.  From  a  decree  denying  relief,  the  plaintiff  appeals. 
— Affirmed. 

John  F.  &  Wm.  R.  Lacey  and  Dashiell  &  Mason,  for 
appellant. 

Gillies  &  Daugherty  and  Townsend  &  Miller,  for  appellee 
Keller. 

Mabry  &  Hickenlooper  and  George  W.  Seevers,  for  ap- 
pellee railway  company. 

Withrow,  J. — I.  The  statement  of  the  case  which  was 
included  in  the  written  opinion  filed  by  the  trial  court  fairly 
presents  the  issues  and  questions  involved,  and  we  adopt  it 
here.  The  plaintiff  is  the  riparian  owner  of  land  on  the  Des 
Moines  river  opposite  the  town  of  Eddyville.  The  track  of 
the  defendant  railway  company  crosses  plaintiff's  land  on  a 
trestle  constituting  the  approach  to  a  bridge  by  which  it 
crosses  the  river.  A  public  highway  also  crosses  plaintiff's 
land  at  an  angle  with  the  railway,  and  leads  to  a  wagon  bridge 
over  the  river,  the  highway  crossing  the  railroad  right  of  way 
under  the  trestle.  There  is  no  access  from  the  highway  to  the 
water's  edge,  except  over  a  private  way  on  plaintiff's  land 
or  down  the  right  of  way  along  the  said  trestle.  In  the  river 
below  ordinary  high-water  mark,  along  a  portion  of  plaintiff's 
land,  there  is  a  sand  bar  from  which  the  defendant  Keller, 
prior  to  the  issuing  of  the  temporary  injunction  herein,  had 
been  taking  sand.  When  the  stage  of  water  permitted  he 
used  a  sand  pump  operated  on  a  boat,  and  at  low  water 
hauled  the  sand  with  wagons  along  the  right  of  way  to  the 
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flicting  in  character,  was  introduced  upon  this  issue.  It 
appears  from  the  record,  however,  that  plaintiff  was  in  th6 
peaceable  possession  of  the  animals  which  were  being  kept 
in  a  pasture  owned  or  controlled  by  him,  and  that  shortly 
before  the  commencement  of  this  action  defendant  went  to 
this  pasture,  took  down  the  fence,  and  drove  the  cattle  to  his 
own  place,  where  he  turned  them  into  a  pasture  with  other 
cattle  owned  by  him,  where  they  were  at  the  time  they  were 
taken  on  the  writ  of  replevin  sued  out  by  plaintiff  in  this 
action. 

Plaintiff  testified  to  his  possession  of  the  cattle  before 
they  were  taken  by  the  defendant  and  also  to  the  fact  that 
he  was  the  owner  thereof ;  all  this  without  any  objection  from 
%    dwvm»..  .*«^  the  defendant    Defendant  also  admitted  that 

1.  Bbplbviv:  pre- 

3tenPof0proo?r   without  plaintiff's  knowledge,  permission  or 
demand  consent  he  took  the  animals  from  plaintiff's 

pasture  and  turned  them  into  his  own.    In  view  of  this 

record,   the  trial  court  gave  the  following,  among  other, 

instructions: 

It  is  also  conceded  in  the  evidence  that  just  prior  to  May 
30,  1910,  the  two  steers  in  litigation  were  in  possession  of 
the  plaintiff,  Adamson,  on  his  farm,  and  that  on  or  about  that 
date  the  defendant,  Harper,  without  knowledge  or  consent 
of  the  plaintiff,  Adamson,  went  in  upon  the  farm  of  the 
plaintiff  and  took  and  drove  the  said  steers  from  the  plain- 
tiff's farm  onto  his  own  (the  defendant's)  farm  and  kept 
them  in  his  (the  defendant's)  possession  until  the  same  were 
taken  from  him  by  the  sheriff  of  this  county  under  the  writ 
of  replevin  and  delivered  them  to  the  plaintiff.  Now  you  are 
instructed  that  this  casts  upon  the  defendant,  Harper,  the 
burden  of  establishing  by  the  evidence  that  he  was  in  fact 
the  owner  of  the  steers  and  entitled  to  possession  of  them  when 
this  action  was  commenced,  and  before  the  defendant  Harper 
can  recover  in  this  action  in  so  far  as  the  same  relates  to  or 
concerns,  the  black  steer  referred  to  in  the  pleadings,  he 
must  establish  by  a  preponderance  of  the  evidence  the  fol- 
lowing two  propositions:  (A)  That  at  the  time  of  the  bringing 
of  this  action  (June  2, 1910)  he  was  the  owner  of  and  entitled 
to  the  immediate  possession  of  the  said  black  steer.     (B) 
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That  the  plaintiff,  Adamson,  wrongfully  deprived  him  of  the 
possession  of  said  black  steer  and  wrongfully  retained  the 
same  in  his  possession.  Now  if  you  find  each  one  and  both 
of  said  propositions  of  fact  A  and  B  have  been  established 
by  a  preponderance  of  the  evidence,  then  your  verdict  should 
be  for  the  defendant  upon  his  claim  for  the  possession  of 
the  black  steer.  On  the  other  hand,  if  you  fail  to  find  each 
one  and  both  of  said  propositions  of  fact  A  and  B  have  been 
so  established,  then  your  verdict  should  be  for  the  plaintiff 
for  the  possession  of  the  black  steer  referred  to  in  the 
pleadings. 

The  same  instruction  was  also  given  as  to  the  other  steer, 
and  in  addition  the  court  said : 

Ninth.  The  character  of  replevin  proceedings  is  to  have 
determined  whether  the  plaintiff  was,  at  the  time  of  the 
bringing  of  the  action,  entitled  to  the  possession  of  the  prop- 
erty sought  to  be  replevined,  but  under  the  evidence  in  this 
case  you  are  instructed  that  the  plaintiff  was  presumed  to  be 
the  owner  of  the  steers  in  question  and  entitled  to  their 
possession  at  the  time  (June  2,  1910),  which  presumption 
continues  with  him  until  it  is  overcome  by  the  evidence  in 
this  case ;  but,  if  the  defendant  Harper  has  established  by  a 
preponderance  of  the  evidence  that  he  was  on  the  2d  day  of 
June,  1910,  the  owner  of  the  black  steer  in  question,  then  he 
was  entitled  to  retain  him  in  his  (Harper's)  possession  and 
Adamson 's  taking  him  under  the  writ  of  replevin  was  wrong- 
ful; but,  if  Harper  has  not  so  established  that  he  was  the 
owner  of  the  black  steer,  then  he  was  not  entitled  to  the  pos- 
session of  him,  and  his  possession  was  wrongful,  and  Adam- 
son's  taking  him  under  the  writ  of  replevin  was  not  wrongful. 

The  same  instruction  was  given  as  to  the  other  steer,  and 
in  addition  the  court  said: 

Eleventh.  As  both  parties  are  claiming  to  have  been  the 
owner  of  the  steers  at  and  before  the  bringing  of  this  action, 
it  was  not  essential  that  a  demand  for  the  possession  of  the 
steers  be  made  by  Adamson  upon  Harper  before  bringing 
this  action,  and  neither  was  it  essential  that  a  demand  for  the 
return  of  the  steers  be  made  by  Harper  upon  Adamson  before 
defending  this  action. 

These  instructions  are  complained  of.    In  view  of  the 
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portion  of  it  above  ordinary  high-water  mark,  if  it  was  not 
hauled  away."  Another  witness  testified,  in  substance,  that 
in  times  of  dry  seasons  there  is  not  much  water  on  the  *ar. 
Others,  that  the  bar  has  been  substantially  the  same  for  more 
than  fifty  years,  and  unaffected  in  growth  and  height  by 
accretion,  nor  permanently  diminished  by  the  removal  of  sand 
for  commercial  purposes,  as  it  is  replaced  by  succeeding  high 
water.  The  evidence  shows  that  the  bank  which  constitutes 
the  apparent  boundary  of  appellant's  land  is  about  four  feet 
high.  Other  parts  of  appellant's  lands  above  the  bar  have 
been  subjected  to  loss  from  washing,  with  accretions  below, 
but  no  substantial  change  has  been  noticed  in  the  sand  bar. 
Without  in  more  detail  setting  out  the  evidence,  which  is  aided 
by  many  photographic  views,  we  reach  the  conclusion  of  fact 
that  the  sand  bar  is  not  a  part  of  appellant's  land.  His  right 
is  to  hold  to  ordinary  high-water  mark,  and  this  would  be 
measured  at  the  bank  of  the  stream.  Beyond  question  be- 
tween the  point  so  found  at  the  river  bank  and  the  bar  there 
is  an  intervening  body  of  sand  which  is  in  times  of  ordinary 
high  water  a  part  of  the  bed  of  the  river,  and  at  such  times 
a  portion,  if  not  all,  of  the  sand  bar  bears  the  same  relation  to 
the  stream.  The  Des  Moines  river  being  recognized  in  the 
law  as  a  navigable  stream,  as  fully  decisive  of  the  proposition 
that  appellant  owns  only  to  ordinary  high-water  mark,  and 
not  to  low- water  mark,  as  claimed  by  him  in  his  petition,  we 
cite,  Steele  v.  Sanchez,  72  Iowa,  65;  Bennett  v.  Starch  Co., 
103  Iowa,  207 ;  McManus  v.  Carmichael,  3  Iowa,  1 ;  Musser  v. 
Hershey,  42  Iowa,  356;  Park  Commissioners  v.  Ice  Co.,  130 
Iowa,  607. 

While  the  ownership  of  the  riparian  proprietor  extends 
only  to  ordinary  high-water  mark,  the  law  recognizes  that 
beyond  that  he  has  certain  qualified  rights  incident  to  his 
ownership,  which  will  be  protected ;  and  it  is  upon  this  prin- 
ciple that  the  contention  of  appellant  is  rested  as  to  this 
branch  of  the  case.  Among  these  qualified  rights  is  that  of 
accretion.    Kraut  v.  Crawford,  18  Iowa,  549 ;  Municipality  v. 
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Cotton  Press,  18  La.  122  (36  Am.  Dec.  624) ;  St.  Clair  v. 
Lovingston,  23  Wall.  46  (23  L.  Ed.  59) ;  McMmus  v.  Car- 
michael,  supra;  Eisenbach  v.  Hatfield,  2  Wash.  236  (26  Pac. 
539,  12  L.  R.  A.  632-641)  j  Freeland  v.  Penn  By.  Co.,  47  Atl. 
745.  This  right,  recognized  in  many  cases  besides  those  which 
are  noted  above,  had  early  expression  in  the  old  rule  of  the 
Roman  law,  which,  freely  translated,  is  "Moreover,  what  the 
river  has  added  to  your  land  became  yours  by  the  law  of 
nature  (or  nations)." 

This  qualified  right  is  recognized  as  having  some  of  the 
attributes  of  property,  as  being  valuable ;  and,  while  it  must 
be  enjoyed  in  due  subjection  to  the  rights  of  the  public,  it 
cannot  be  arbitrarily  or  capriciously  destroyed  or  impaired. 
It  is  a  right  of  which,  when  once  vested,  the  owner  can  only 
be  deprived  in  accordance  with  established  law,  and  if  neces- 
sary  that  it  be  taken  for  the  public's  good,  upon  due  com- 
pensation. Yates  v.  Milwaukee,  10  Wall.  497-504  (19  L.  Ed. 
984).  The  same  principle  is  recognized  in  Bond  v.  Wood, 
107  N.  C.  139  (12  S.  E.  281) ;  Shively  v.  Bowlby,  156  U.  S. 
1  (14  Sup.  Ct.  548,  38  L.  Ed.  331) ;  Musser  v.  Hershey,  42 
Iowa,  362 ;  Bell  v.  Gough,  23  N.  J.  Law,  624 ;  Pursell  v.  Stover, 
110  Pa.  43  (20  Atl.  403). 

Relying  upon  this  rule  the  appellant  claims  that  he  is 
entitled  to  be  protected  by  injunction,  not  only  against  that 
which  he  asserts  works  present  injury  to  his  land,  but  also 

prevents  accretions,  which  is  a  valuable  right, 
tjon :  protec-      This  claim  depends  largely  upon  whether  the 

tlon   of   right  *  °  * 

by  injunction,  facts  are  such  that  the  court  should,  from 
them,  find  that  by  the  acts  of  the  defendant  Keller  future 
accretions  are  prevented,  and,  if  so  found,  does  the  law  rec- 
ognize it  as  a  right  which  may  be  safeguarded  by  equity? 

As  to  the  question  of  fact  we  have  already  stated  our 
conclusion  that,  under  the  record — even  assuming  that  ap- 
pellant's right  of  present  ownership  extends  to  and  includes 
the  sand  bar,  which,  however,  is  not  a  conclusion  the  law 
permits,  for  appellant's  ownership  must  be  measured  by  the 
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line1  of  ordinary  high-water  mark  at  the  bank,  and  not  in 
some  part  of  the  bed  of  the  stream — yet  the  evidence  fails  to 
show  conditions  which  have  resulted  in  accretions  to  it,  or 
which  reasonably  may  be  expected  to  so  result,  for  they  must 
begin  from  his  land,  and  not  from  some  other  point  so  as  to 
finally  reach  it.    29  Cyc.  351. 

But,  briefly  noting  the  proposition  of  law  upon  which 
appellant's  claim  is  based,  we  are  of  opinion  that,  it  being 
shown  that  the  land  of  a  riparian  owner  is,  and  in  all  reason- 
able probability  will  continue  to  be,  benefited  by  accretions, 
such  is  a  right,  springing  out  of  his  ownership,  which  is 
entitled  to  protection ;  and,  when  it  can  be  made  to  so  appear 
with  that  degree  and  strength  of  proof  that  equity  requires, 
which  should  be  clear  and  satisfactory  evidence,  the  power  of 
injunction  may  be  employed.  Recognition  of  this  principle 
was  first  had  in  our  own  court  in  McManus  v.  Carmichael, 
supra,  which,  while  holding  that  the  owner  of  riparian  lands 
bordering  on  a  navigable  river  had  not  such  title  in  the  bed 
of  the  stream  as  would  enable  him  to  maintain  an  action  from 
taking  sand  therefrom,  further  stated:  "This  opinion  need 
not  preclude  the  idea  that  the  adjacent  owner  may  have  some 
rights  between  high  and  low  water  which  are  even  peculiar  to 
himself,  and  not  common.  Nor  does  it  necessarily  determine 
the  question  of  the  right  to  make  wharves  or  structures  for 
the  convenience  of  navigation  and  commerce,  and  other  ques- 
tions of  a  similar  nature.  Nor  are  municipal  powers  affected, 
nor  does  it  imply  an  unbounded  license,  on  the  other  side,  for 
every  one  to  do  what  he  pleases,  even  to  the  detriment  of  the 
owner,  nor  for  an  unlimited  occupation  of  the  shore.  The 
maxim  'Sic  utere  tuo  ut  alienum  nan  Icedas,'  still  holds; 
and  the  powers  of  an  action  on  the  case,  of  indictment,  and 
injunction  still  remain." 

The  case  of  St.  Clair  v.  Lovingston,  23  Wall.  46  (23  L. 
Ed.  59),  involved  the  question  ,of  right  as  to  made  land  or 
an  accretion,  and  in  the  discussion  the  court  said:  "The  ri- 
parian's right  to  future  alluvion  is  a  vested  right.    The  title 
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to  the  increment  rests  in  the  law  of  nature. "  While  the  ques- 
tion involved  in  that  case  related  only  to  an  accretion  already 
formed,  the  statement  of  principle,  which  has  not  at  any  time 
been  qualified  by  later  decisions  of  that  court,  to  our  minds 
rests  upon  a  foundation  of  actual  right,  its  application  de- 
pending upon  the  facts  in  each  case.  In  the  case  of  Nebraska 
v.  Iowa,  143  U.  S.  359  (12  Sup.  Ct  396,  36  L.  Ed.  186), 
which  was  brought  to  determine  the  boundary  of  the  two 
states,  which  had  become  in  doubt  because  of  the  erratic,  but 
not  unusual,  changes  in  the  flow  of  the  Missouri  river,  the 
Supreme  Court  of  the  United  States  quoted  with  approval 
from  Vattel:  "For,  if  I  take  possession  of  a  piece  of  land, 
declaring  that  I  will  have  for  its  boundary  the  river  which 
washes  its  side,  or  if  it  is  given  me  upon  that  footing,  I  thus 
acquired  beforehand  the  right  of  alluvion. ' '  There  are  courts 
which  hold  to  the  contrary  rule  that  while  the  riparian  owner 
has  the  right  to  accretions,  the  right  to  future  accretions  is 
not  a  vested  one  which  may  be  protected  in  equity.  Taylor  v. 
UnderhiU,  40  Cal.  471 ;  Eisenbach  v.  Hatfield,  supra. 

Some  of  the  cases  cited  as  holding  to  this  rule  determine 
only  that  there  is  in  the  riparian  owner  no  right  below 
ordinary  high-water  mark,  and  do  not  directly  reach  the 
question.  But  recognizing  a  division  in  the  authorities,  we 
feel  that  the  equitable .  rule  should  be  that  where  there  is  a 
right,  there  should  be  afforded  means  for  its  protection.  As 
to  accretion  already  formed,  no  protection  is  needed  other 
than  that  which  is  given  to  all  property,  for  it  is  tangible.  To 
say  that  one  is  entitled  to  the  right  of  accretions,  and  to  limit 
the  statement  to  that  which  already  has  been  formed,  must, 
we  think,  leave  out  of  consideration  that  which  is  known  to 
follow  the  result  of  ownership  bordering  upon  running 
streams,  and  which  is  an  incident  of  it.  Where  it  is  shown 
that  such  right  is  interfered  with,  or  being  destroyed,  we  hold 
that  the  preventdye  remedy  exists. 

We  have,  perhaps  more  fully  than  is  necessary,  con- 
sidered this  latter  question,  finding  as  we  do  that  the  facts 
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fail  to  show  that  the  right  of  accretion  is  being  affected  or 
destroyed;  indeed  it  might  have  been  passed  as  a  question 
not  now  necessary  to  be  determined ;  but  we  have  been  led  to 
the  subject  by  the  very  full  and  able  discussion  of  counsel, 
and  have  felt  that  the  case  warranted  the  consideration,  and 
that  a  conclusion  would  be  more  than  dictum. 

II.  The  defendant  railroad  company  holds  its  right  of 

way  over  appellant's  land  under  a  deed  which  granted  it  for 

right  of  way  purposes.    The  evidence  shows  that  the  privilege 

3    iuILB0AD8:        or  license  which  is  granted  to  Keller  by  his 

MlinTuBe0"of      co-defendant  is  to  haul  sand  to  the  station  at 

right  or  way.     Eddyville  for  shipment  over  the  lines  of  the 

railway  company.  The  contention  of  the  appellant  is  that 
such  use  is  not  in  harmony  with  the  purposes  of  the  grant  by 
deed,  which  grant  we  take  to  be  no  broader  than  that  which 
might  be  acquired  under  condemnation  proceedings. 

It  undoubtedly  is  true  that  rights  so  acquired  cannot  be 
diverted  to  private  use  inconsistent  with  the  purposes  and 
intent  of  the  grant,  nor  can  it  be  used  by  the  grantee  for  other 
and  foreign  purposes.  Hodges  v.  Telegraph  Co.,  133  N.  C. 
225  (45  S.  E.  572) ;  Vermilya  v.  R.  R.  Co.,  66  Iowa,  606. 

But  it  is  quite  well  established  by  the  great  weight  of 
authority  that  where  the  use  to  which  the  right  of  way  is 
being  put  is  such  as  to  enter  and  become  a  part  of  the  means 
for  operating  the  road,  or  for  facilitating  shipments,  such  is 
not  a  misuse  of  the  grant.  Mich.  Cent.  v.  BuUard,  120  Mich. 
416  (79  N.  W.  635) ;  Detroit  v.  Little,  146  Mich.  373  (109  N. 
W.  671) ;  Grand  Trunk  Ry.  Co.  v.  Richardson,  91  U.  S.  454 
(23  L.  Ed.  356) ;  Qumey  v.  Elevator  Co.,  63  Minn.  70  (65  N. 
W.  136,  30  L.  B.  A.  534) ;  Anderson  v.  Mfg.  Co.,  152  Iowa,  455. 

The  rule  has  been  applied  to  the  various  uses  incident  to 
the  operation  of  a  line  of  railroad,  although  not  always 
directly  connected  with  it;  and  in  all  such  it  is  held  that 
there  is  no  such  misuse  of  the  grant  as  gives  the  owner  of 
the  fee  the  right  to  complain.  When,  as  in  the  present  case, 
it  is  shown  that  the  use  to  which  it  is  being  put,  although 
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affording  means  of  private  profit  to  the  individual,  as  also  do 
warehouses,  mills,  and  granaries,  is  a  means  by  which  there  is 
transported  sand  from  the  riverbed  to  the  station  solely  for 
shipment  over  its  line,  it  cannot  be  held  that  such  use  is  not 
a  proper  one  in  connection  with  the  operation  of  the  railway. 
The  trial  court  in  passing  upon  the  question  said:  "It  would 
hardly  be  disputed  that  the  railway  company  could  construct 
a  side  track  on  the  right  of  way.  Having  done  so,  it  could, 
in  the  prosecution  of  its  business,  place  cars  thereon  and  allow 
shippers  to  haul  sand  or  other  freight  to  be  loaded  on  the  cars. 
I  see  no  difference  in  such  a  use  and  in  permitting  a  shipper 
to  haul  his  sand  or  other  freight  to  be  loaded  on  the  cars." 
The  quoted  statement  to  our  minds  is  a  fair  conclusion.  We 
think  that  as  to  both  questions  presented  by  his  appeal  the 
appellant  has  failed  to  establish  his  right  to  the  relief  prayed. 
The  decree  of  the  trial  court  is  Affirmed. 

Weaveb,  C.  J.,  and  Deemer  and  Gaynor,  JJ.,  concur. 


Peter  Heim  and  Frank  Heim,  Appellees,  v.  Gustaf  Ressel 

and  Augusta  Ressel,  Appellants. 

Pleadings:  proof:  variance.  In  all  actions,  whether  in  law  or  in 
equity,  the  proof  must  conform  to  the  pleadings,  and  the  relief 
sought  must  be  predicated  thereon  and  not  on  some  other  theory. 

In  this  action  to  foreclose  a  mortgage  the  petition  proceeded  on 
the  theory  that  the  instrument  contained  a  direct  promise  to  pay, 
and  that  by  indorsement  and  transfer  of  the  mortgage  and  indebt- 
edness secured  thereby  plaintiffs  became  the  owners  thereof.  The 
petition  asked  judgment  for  the  amount  of  the  indebtedness  and 
for  foreclosure  of  the  mortgage.  Upon  the  trial  it  appeared  that 
the  debt  had  been  paid  and  the  mortgage  released,  and  plaintiffs 
sought  to  recover  on  the  theory  that  they  had  loaned  money  to  the 
mortgagors  under  an  agreement  that  a  mortgage  should  be  given, 
but  some  question  having  arisen  as  to  the  priority  of  a  new  mortgage 
over  a  judgment  lien  the  old  mortgage  was  reinstated  and  was  to 
stand  as  security  for  plaintiffs'  loan.  The  old  notes  were  never 
assigned  to  the  plaintiffs  and  no  new  ones  taken.     Held,  that  as 
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the  theory  relied  upon  at  the  trial  was  in  no  manner  pleaded,  but 
plaintiffs  declared  therein  upon  an  express  promise  to  pay  as  con- 
tained in  the  mortgage,  they  could  not  recover  upon  an  implied 
promise  to  pay  their  loan. 

Appeal  from  Allamakee  District  Court. — Hon.  L.  E.  Fellows, 

Judge. 

Wednesday,  November  12, 1913. 

Suit  in  equity  to  foreclose  an  instrument  in  the  nature 
of  a  mortgage,  made  by  defendants,  husband  and  wife,  to 
Nicholas  Meyer,  and  by  him  indorsed  to  plaintiffs.  De- 
fendants filed  separate  answers.  Oustaf  Bessel  denied  any 
indebtedness  to  plaintiff,  and  denied  that  the  instrument 
sued  on  contained  any  promise  to  pay;  averred  that  it  was 
made  to  secure  a  written  instrument  containing  a  promise 
to  pay,  and  that  this  indebtedness  had  been  fully  paid.  The 
wife  made  practically  the  same  answer,  and  also  alleged  that 
she  signed  no  obligation  to  pay  either  Meyer  or  to  plaintiffs 
any  sum  whatever.  Both  defendants  afterwards  pleaded  full 
payment  of  all  indebtedness  to  the  plaintiffs,  alleging  that  the 
last  payment  was  made  on  May  2,  1905.  Thereafter  plain- 
tiffs filed  an  amendment  to  their  petition,  which  their  counsel 
say,  in  an  amendment  to  the  abstract,  should  be  disregarded. 
Upon  issues,  which  are  somewhat  confused,  the  case  was  tried 
to  the  court,  resulting  in  a  judgment  for  the  plaintiffs  in  the 
sum  of  $268  and  costs,  and  decreeing  a  foreclosure  of  the 
mortgage.    Defendants  appeal. — Reversed  and  Remanded. 

William  S.  Hart,  for  appellants. 

No  appearance  for  appellee. 

Deemer,  J. — Unfortunately  the  record  is  in  a  very  con- 
fused state,  and  appellees'  counsel  have  not  seen  fit  to  make 
any  argument,  although  they  have  filed  two  amendments  to 
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the  abstract,  which  have  tended  to  confuse  rather  than  clarify. 
The  suit  seems  to  be  upon  the  following  instrument: 

Know  all  men  by  these  presents,  that  Gustaf  Ressel  and 
his  wife,  Augusta  Ressel,  of  the  county  of  Allamakee  and  state 
of  Iowa,  in  consideration  of  the  sum  of  ($315.00)  three 
hundred  and  fifteen  dollars,  in  hand  paid  by  Nicholas  Myer, 
in  the  county  of  Allamakee  and  state  of  Iowa,  do  hereby  sell 
and  convey  unto  the  said  Nicholas  Myer  and  to  his  heirs  and 
assigns,  the  following  described  premises,  to  wit :  The  north 
half  of  the  northeast  quarter  of  section  eighteen  (18),  town- 
ship ninety-six  (96),  range  three  (3)  west  of  the  5th  P.  M., 
containing  eighty  acres  more  or  less. 

The  intention  being  to  convey  hereby  an  absolute  title 
in  fee,  including  all  rights  of  homestead  to  have  and  to  hold 
the  premises  above  described  with  all  appurtenances  thereto 
belonging  unto  the  said  Nicholas  Meyer  or  his  heirs,  executors 
or  administrators  to  be  void  upon  a  condition  that  the  said 
Gustaf  Ressel  and  his  wife,  Augusta  Ressel,  pay  to  said 
Nicholas  Meyer  or  his  heirs  three  hundred  and  fifteen  dollars, 
in  the  sums  and  at  the  times  herein  specified,  to  wit :  One 
hundred  dollars  to  be  paid  November  15,  A.  D.  1897,  interest 
8  per  cent.  One  hundred  and  fifteen  dollars  to  be  paid 
November  15,  A.  D.  1898,  interest  8  per  cent.  One  hundred 
dollars  to  be  paid  November  15,  A.  D.  1899,  interest  8  per  cent. 

Signed  the  3d  day  of  December,  A.  D.  1896,  Gustaf 
Ressel.    Augusta  Ressel.    In  presence  of  John  J.  Broderick. 

This  instrument  was  duly  acknowledged,  and  upon  the 
back  thereof  was  the  following  indorsement:  "Pay  to  the 
order  of  Peter  and  Frank  Heim.    Nicholas  Meyer." 

An  action  between  these  same  parties  evidently  involving 
some  collateral  matter  reached  this  court  some  years  ago,  and 
was  decided  in  an  opinion  which  is  reported  in  153  Iowa  356. 
That  case  seemed  to  be  to  recover  an  alleged  loan  of  $100  made 
by  Peter  and  Frank  Heim  to  defendants  on  or  about  May  2, 
1905.  It  seems  that  the  alleged  loan  was  made  at  the  time 
that  the  present  defendants  claim  to  have  paid  the  indebted- 
ness sued  on  in  this  case.  The  opinion  just  referred  to  was 
in  review  of  a  petition  for  a  new  trial  by  the  plaintiffs  therein 
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of  an  action  in  which  the  jury  returned  a  verdict  for  the 
defendants.  Plaintiffs '  theory  of  the  present  case  as  pre- 
sented by  the  petition  is  not  only  that  the  instrument  set  out 
contained  a  direct  promise  to  pay,  but  that  (and  we  here 
quote  from  the  petition) : 

Par.  4.  The  indorsement  set  out  in  paragraph  2  upon 
the  back  of  said  instrument  was  placed  thereupon  by  Nicholas 
Meyer  on  or  about  the  12th  day  of  August,  1902,  at  which 
time  the  said  Nicholas  Meyer  sold,  assigned,  and  transferred 
the  indebtedness  evidenced  by  the  said  instrument  in  writing 
by  writing  the  indorsement  upon  the  back  of  said  instrument, 
and  by  delivering  the  said  instrument  to  the  plaintiffs,  that 
became  and  has  ever  since  been  their  property,  and  the  in- 
debtedness evidenced  and  secured  thereby  became  and  has 
ever  since  and  is  now  their  property. 

Par.  6.  The  plaintiffs  admit  that  the  interest  has  been 
paid  in  full  to  December  3,  1901,  and  that  the  item  of  $115, 
due  November  15,  1898,  has  been  paid  in  full,  and  that  the 
defendants  have  paid  to  apply  on  the  interest  since  this  indebt- 
edness became  the  property  of  plaintiffs  $24,  and  no  more. 

The  prayer  was  for  judgment  for  the  amount  of  the 
indebtedness  "set  out  herein,' '  with  a  decree  for  the  fore- 
closure of  the  instrument  as  a  mortgage. 

Because  of  a  dispute  in  the  record,  we  have  been  com- 
pelled to  go  to  the  transcript  in  order  to  discover  just  what 
the  trial  was  about.  As  we  understand  it,  plaintiffs  claim  that 
the  mortgage  or  deed  in  suit  was  given  to  Meyer,  the  grantee 
therein,  to  secure  the  sum  of  $315,  borrowed  from  him  at 
about  the  time  the  instrument  bears  date;  the  indebtedness 
being  evidenced  by  three  notes,  the  last  maturing  some  time 
in  the  year  1899.  Some  time  in  the  year  1898,  or  perhaps  a 
little  later,  a  threshing  machine  company  obtained  judgment 
against  the  defendant  Gus  Ressel  for  the  sum  of  $325.  All 
of  the  interest  on  the  mortgage  indebtedness  down  to  some 
time  in  August  of  the  year  1902,  with  $115  of  the  principal, 
was  paid  to  Meyer,  the  mortgagee.  Desiring  the  balance  of 
the  principal,  he  pressed  defendants  for  payment,  and  it  is 
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claimed  that  Mrs.  Ressel  (her  husband  then  being  away  from 
home)  went  to  the  plaintiffs  to  obtain  a  loan  of  $200  whereby 
to  satisfy  the  Meyer  mortgage.  At  any  rate  they  furnished 
her  money,  and  Meyer's  indebtedness  was  satisfied,  and 
Meyer  canceled  the  mortgage  on  the  margin  of  the  county 
records  on  October  4,  1902,  and  it  is  claimed  by  defendants 
that  the  notes  and  the  mortgage  given  to  secure  them  were 
turned  over  to  Mrs.  Ressel.  Some  time  after  this  some  one 
representing  the  plaintiffs  asked  Mrs.  Ressel  to  make  a  mort- 
gage upon  the  property  in  controversy  to  secure  the  $200 
loan  made  to  her  or  to  her  and  her  husband.  Pursuant  to 
this  request  they  went  to  an  attorney  at  Waukon,  who,  it 
seems,  had  the  threshing  machine  judgment  for  collection, 
and  he  represented  that,  if  a  new  mortgage  was  made,  the 
judgment  would  become  prior  thereto,  and  that  the  judgment 
would  have  to  be  paid.  Consequently  no  new  mortgage  was 
made.  Shortly  thereafter  one  of  the  plaintiffs,  or  some  one 
representing  them,  asked  to  see  the  old  Meyer  mortgage,  and 
the  parties  then  went  to  a  neighboring  justice  of  the  peace, 
and  after  some  negotiations  and  pursuant  to  his  advice  made 
the  following /entry :  "For  a  valuable  consideration  the  with- 
in mortgage  is  hereby  asigned  by  me  to  Frank  Hyme  this  12th 

day  of  August,  1902. .    Before  Patrick  Cahalan, 

Justice  of  the  Peace."  The  instrument  was  then  delivered 
to  the  Heims.  Thereafter  the  full  indorsement  was  made  upon 
the  back  of  the  instrument  as  appears  in  the  statement  here- 
tofore made.  Defendants  or  one  of  them  paid  the  interest  on 
the  $200  Heim  loan  for  the  years  1902  to  1904,  and  receipts 
were  given  for  these  payments.  As  the  judgment  against  Res- 
sel was  not  paid,  the  attorney  pressed  them  for  payment,  and 
finally  offered  to  compromise  and  settle  it  for  $140 ;  but  plain- 
tiffs'  representative  undertook  to  settle  it  for  $100.  It  seems 
that  plaintiffs  were  interested  in  getting  this  judgment  set- 
led  because  they  found  it  was  prior  to  their  claim  under  the 
mortgage.  Defendants  claim  that  they  accepted  this  proposi- 
tion to  settle  for  $100,  and  it  is  claimed  they  also  wanted 
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the  mortgage  indebtedness  settled,  and  after  figuring  the 
amount  due  on  the  $200  loan  the  parties  all  went  to  see  the 
attorney  who  had  the  judgment  for  collection.  It  is  claimed 
by  defendants  that  they  took  from  $350  to  $375  with  them  to 
satisfy  the  judgment  and  the  claim*  for  borrowed  money,  and 
that  they,  on  that  day,  to  wit,  May  2,  1905,  paid  plaintiffs 
the  amount  due  them,  with  interest.  It  is  also  claimed  that  at 
this  time  the  defendants  practically  settled  the  judgment; 
Bessel  paying  in  all  the  sum  of  $105,  and  securing  a  satisfac- 
tion of  this  judgment  in  so  far  as  he  was  concerned.  Plaintiffs 
have  an  entirely  different  version  of  the  matter.  They  say 
that,  instead  of  receiving  any  money  on  the  day  in  question 
in  payment  of  their  loan,  they  in  fact  furnished  the  Ressels 
with  $100  of  the  money  used  to  pay  the  judgment,  and  that 
they  received  not  a  cent  on  their  previous  loan.  They  brought 
this  suit  August  11,  1906,  claiming  the  full  amount  of  $315, 
but  afterwards  amended,  asking  judgment  for  $255.52.  On 
the  day  they  filed  the  amendment  they  also  brought  a  law  ac- 
tion to  recover  $100  they  claim  to  have  advanced  to  settle  the 
judgment.  This  law  action  was  first  tried  resulting  in  a  judg- 
ment for  the  defendants.  Appeal  was  taken  to  this  court; 
but  the  appeal  was  dismissed  on  motion.  Plaintiffs  then  filed 
a  petition  for  a  new  trial ;  hut  this  was  denied,  and  on  appeal 
to  this  court  the  order  was  affirmed.  See  Heim  v.  Resell, 
153  Iowa,  356. 

Plaintiffs  claim  that  defendants  did  not  have  the  money 
necessary  to  pay  the  amount  due  them  and  the  judgment,  and 
they  introduced  some  testimony  to  show  their  resources.  This 
was  met  by  testimony  of  ability  introduced  on  the  part  of  the 
defendants.  This  is  but  a  bald  outline  of  the  case,  and,  if 
this  were  all,  it  would  appear  that  plaintiffs  should  not  have 
recovered  upon  their  petition,  for  the  reason  that  it  is  not 
based  upon  any  loan  of  money,  but  upon  the  alleged  promise 
to  pay  contained  in  the  deed  or  mortgage.  To  meet  this 
situation,  plaintiffs  adduced  testimony  tending  to  show  that 
when  the  money  was  loaned  security  by  mortgage  on  the  land 
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was  promised,  and  that,  while  the  money  was  advanced  to 
pay  the  Meyer  mortgage,  and  not  to  take  an  assignment 
thereof  and  the  notes  securing  the  same,  it  was  agreed  de- 
fendants should  execute  a  note  for  the  amount  loaned  and  to 
secure  it  by  mortgage  upon  the  land.  They  also  adduce  testi- 
mony to  show  that  when  a  question  arose  about  the  priority 
of  the  judgment,  in  case  a  new  mortgage  was  made,  an  as- 
signment of  the  mortgage  to  secure  the  $200  was  suggested, 
and  that  pursuant  thereto  the  indorsements  and  assignments 
upon  the  back  of  the  old  Meyer  mortgage  were  made,  al- 
though, as  we  understand  it,  at  that  time  the  mortgage  had  in 
fact  been  released  of  record.  No  new  notes  were  ever  exe- 
cuted, and  the  notes  held  by  Meyer  were  never  indorsed  to 
plaintiffs.  If  these  facts  were  true,  they  would  doubtless  af- 
ford plaintiffs  grounds  for  relief  in  equity,  for  equity  regards 
that  4<>ne  which  should  have  been  done,  and  looks  rather  to 
the  substance  than  to  the  form  of  a  transaction.  But  the 
trouble  here  is  that  plaintiffs  have  no  pleading  upon  which  to 
predicate  such  relief.  The  form  of  their  pleadings  has  al- 
ready been  noticed,  and  they  do  not  suggest  any  such  facts 
as  the  testimony  tended  to  prove,  and  as  plaintiffs  are  now 
relying  upon. 

In  every  case,  whether  at  law  or  in  equity,  the  proofs  must 
correspond  with  the  allegations  of  the  petition,  and  the  relief 
must  be  predicated  thereon,  and  not  upon  some  other  theory, 
either  concealed  or  omitted.  This  is  fundamental  law,  for 
which  no  citation  of  an  authority  is  needed. 

Plaintiffs  in  the  petition  seem  to  rely  upon  the  mortgage 
or  deed  as  containing  promises  to  pay;  but  we  find  nothing 
therein  which  would  justify  a  recovery.  On  their  own  theory 
the  mortgage  was  at  one  time  canceled  of  record,  and  they 
seek  to  reinstate  it  upon  the  proposition  that  by  agreement 
it  was  to  stand  as  security  for  a  new  loan  made  by  plaintiffs 
to  the  defendants,  and  the  primary  right  is  upon  the  implied, 
if  not  express,  agreement  of  defendants  to  repay  the  loan. 
No  such  theory  is  suggested  in  the  pleadings,  and  plaintiffs 
Vol.  162  Ia.- 
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should  not  have  been  given  judgment  upon  the  mortgage  as 
containing  a  promise  to  pay,  especially  in  view  of  the  fact 
that  according  to  the  admitted  facts  Meyer's  notes,  which 
the  mortgage  was  made  to  secure,  were  fully  paid,  and  the 
mortgage  satisfied  and  canceled  of  record. 

As  this  disposes  of  the  case,  we  have  no  occasion  to  con- 
sider defendants'  plea  of  payment  of  the  amount  of  the  loan. 

For  the  reasons  pointed  out,  the  decree  must  be  reversed, 
and  the  case  remanded  for  one  in  harmony  with  this  opinion. 
— Reversed  and  Remanded. 

Weaver,  C.  J.,  and  Gaynor  and  Withrow,  JJ.,  concur. 


T.  H.  Wright,  et  al.,  Appellants,  v.  Board  of  Supervisors 

of  Webster  County,  Appellees. 

Intoxicating  liquors:    consent  petition:    poll  lists.    The  poll  lists 

1  from  which  to  determine  the  sufficiency  of  a  petition  of  consent  to 
the  sale  of  intoxicating  liquor  are  those  of  the  last  election  held 
in  the  city,  whether  a  regular  city  election  or  a  general  election; 
those  of  a  school  election  or  for  the  issuance  of  bonds  of  the  school 
district  are  not  contemplated  by  the  statutes,  even  though  the 
boundaries  of  the  school  district  may  be  the  same  as  those  of  the 
city. 

Same:     consent  of  council.     Even  though  a  mulct  petition  of  con- 

2  sent  has  been  canvassed  and  found  sufficient,  no  individual  has  a 
right  to  sell,  or  keep  for  sale,  intoxicating  liquors  within  the  city 
until  the  city  council  has  given  its  consent  by  proper  resolution. 

Appeal  from  Webster  Disi'rict  Court. — Hon.  C.  E.  Albrook, 

Judge. 

Wednesday,  November  12,  1913. 

Action  in  certiorari  to  determine  the  right  of  the  board 
of  supervisors  of  Webster  county  to  use  the  poll  list  of  the 
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last  preceding  city  election  as  a  basis  for  determining  the 
sufficiency  of  a  statement  of  consent  to  the  sale  of  intox- 
icating liquors  within  the  city  of  Ft.  Dodge.    Affirmed. 

M.  8.  Octte  and  E.  C.  Stevenson,  for  appellants. 

Price  &  Joyce,  for  appellees. 

Gaynor,  J. — Ft.  Dodge  is  a  city  of  over  5,000  inhabitants. 
On  March  27,  1911,  there  was  held  a  general  municipal  elec- 
tion in  that  city.  On  July  24,  1911,  there  was  held  a  special 
election  for  the  purpose  of  passing  on  the  issuance  of  bonds. 
On  March  11,  1912/  the  annual  school  election  for  the  inde- 
pendent school  district  of  Ft.  Dodge  was  held.  On  February 
21,  1912,  after  the  filing  of  the  poll  books  in  the  auditor's 
office,  a  petition  was  circulated  for  the  purpose  of  procuring 
the  consent  of  the  voters  within  the  city  for  the  sale  of  intox- 
icating liquors  therein.  On  March  18,  1912,  the  statement  of 
consent  was  filed  in  the  auditor's  office,  and  notice  of  canvass 
given.  On  April  13,  1912,  the  board  of  supervisors  of  the 
county  in  which  Ft.  Dodge  is  situated  met  in  pursuance  of  the 
notice,  to  canvass  the  petition.  Appellant  herein  appeared 
and  objected  to  the  use  of  the  poll  books  of  the  city  election 
of  March  27,  1911,  as  a  basis  for  determining  the  sufficiency 
of  the  petition  of  consent,  claiming  that  there  were  two  elec- 
tions since  March  27,  1911,  and  that  therefore  the  poll  books 
of  that  election  were  not  competent  evidence  upon  which  to 
base  the  finding  as  to  the  sufficiency  of  the  petition. 

Section  2448  of  the  Code  provides  as  follows:  "In  any 
city,    ...    of  five  thousand  or  more  inhabitants,  no  pro- 
ceedings shall  be  maintained  against  any  person  who  has  paid 
intoxi  atino     ^e  ^as*  P1*0^11*?  quarterly  assessment  of 
a»t  peutkm:     mv^(^  ***>  nor  against  any  premises  as  a 
poll  fists.  nuisance  on  account  of  the  sale  or  keeping  for 

sale  therein  or  thereon,  by  such  person,  of  such  liquors,  pro- 
viding the  following  conditions  are  complied  with ' ' :  When  '  *  a 
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written  statement  of  general  consent  that  intoxicating  liquors 
may  be  sold  in  such  city,  signed  by  a  majority  of  the  voters 
residing  in  such  city,  voting  therein  at  the  last  preceding  elec- 
tion, as  shown  by  the  poll  list  of  said  election,  shall  have  been 
filed  with  the  county  auditor  and  shall,  by  the  board  of  super- 
visors, at  a  regular  meeting,  have  been  held  sufficient,  and  its 
finding  entered  of  record,  which  statement,  when  thus  found 
sufficient,  shall  be  effectual  for  the  purposes "  herein  con- 
templated.   .    .    ." 

Section  2448  deals  with  two  classes  of  cities.  (1)  Cities 
of  5,000  or  more  inhabitants.  (2)  Cities  of  over  2,500  and 
less  than  5,000.  Section  2449  deals  with  cities  and  towns  of 
less  than  2,500  inhabitants.  These  sections  deal  with  cities 
alone,  and  the  purpose  and  object  of  these  sections  is  to  regu- 
late the  traffic  in  intoxicating  liquors  within  the  corporate 
limits  of  these  cities. 

The  statutes  expressly  provide  the  per  centum  of  the 
voters  residing  within  the  cities,  consent  of  which  must  be 
secured  before  there  is  any  right  to  keep  or  sell  within  such 
limits. 

In  cities  of  2,500  and  over,  and  less  than  5,000,  there 
must  be  filed  a  written  statement  of  consent  that  intoxicating 
liquors  may  be  sold  in  such  city,  signed  by  eighty  per  cent, 
of  the  voters  residing  in  such  city,  voting  at  the  last  preceding 
election,  as  shown  by  the  poll  list  of  said  election. 

In  the  case  of  cities  of  5,000  or  over,  a  written  statement 
of  general  consent  that  intoxicating  liquors  may  be  sold  in 
such  city,  signed  by  a  majority  of  the  voters  residing  In  such 
city,  voting  therein  at  the  last  preceding  election,  as  shown  by 
the  poll  books  of  said  election,  must  be  filed  with  the  county 
auditor,  and  canvassed  by  the  board  of  supervisors. 

Section  2449  governs  cities  of  less  than  2,500,  and,  in 
order  that  such  cities  may  come  within  the  provisions  of 
law  regulating  the  traffic  of  intoxicating  liquors,  a  written 
statement  of  general  consent  shall  be  filed  with  the  county 
auditor,  signed  by  sixty-five  per  cent,  of  all  the  legal  voters 
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who  voted  at  the  last  preceding  general  election,  as  shown  by 
the  poll  list  of  said  election,  residing  within  such  county  and 
outside  the  corporate  limits  of  cities  having  a  population  of 
5,000  or  over. 

But  this  petition,  to  be  sufficient,  must  show  that  at 
least  a  majority  of  the  voters  of  the  township,  including  the 
town,  have  signed  the  statement  of  general  consent,  and  this 
fact  is  to  be  determined  by  a  reference  to  the  poll  list  of 
the  last  preceding  general  election  within  the  county. 

This  section  2448  deals  with  cities,  and  is  made  for  the 
purpose  of  regulating  and  controlling  the  sale  of  intoxicating 
liquors  within  cities.  It  refers  to  no  other  political  subdivision 
except  those  therein  indicated,  and  the  petition  is  circulated 
to  secure  the  consent  of  those  residing  in  the  municipality 
referred  to,  and  whether  the  consent  is  sufficient  is  to  be  as- 
certained by  a  reference  to  the  poll  lists  of  the  last  preceding 
election  (held  in  the  city),  referred  to  in  the  statute,  and  con- 
cerning which  the  Legislature  in  the  statute  is  attempting  to 
deal.  A  school  district  is  a  separate  and  distinct  political 
entity,  although  in  many  instances  an  independent  school 
district  covers  the  same  territory  as  the  city.  Yet  they  are 
distinct.  Their  elections  are  distinct,  even  where  they  in- 
clude the  same  territory.  The  purposes  for  which  they  are 
created,  the  objects  to  be  attained  by  them,  are  distinct  and 
separate  from  those  rights,  duties,  and  obligations  that  rest 
upon  the  city  or  town.  An  independent  school  district  pos- 
sesses no  right,  under  the  statute,  to  regulate  or  control,  to 
deny  or  consent  to,  the  sale  of  intoxicating  liquors  within 
its  borders.  It  has  no  police  power.  The  object  and  purpose 
of  its  creation  and  existence  is  separate  and  distinct  from 
that  of  the  municipalities  referred  to  in  this  statute. 

It  is  apparent,  from  the  provisions  of  this  statute,  that  it 
was  the  thought  of  the  Legislature  that  no  liquor  should  be 
sold  or  kept  for  sale  within  any  such  city  until  the  consent  of 
the  voters  residing  in  such  city  was  given ;  that  this  consent 
should  be  indicated  by  the  signing  of  the  name  of  the  voter 
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to  a  written  statement,  consenting  to  such  sale  within  the  city 
limits.  It  was  the  thought  of  the  Legislature,  and  expressed 
in  the  statute,  that  the  voters  residing  in  such  city  who  voted 
at  the  last  preceding  election  should  alone  be  competent  to 
sign  such  petition  of  consent.  This  evidently  refers  to  the  last 
preceding  election  held  in  the  city,  whether  a  regular  city 
election,  or  at  a  general  election  in  which  the  voters  partici- 
pated, and  it  is  apparent  that,  with  such  limitations,  there 
must  be  some  way  of  determining  who  voted,  and  therefore 
who  is  competent  to  sign  the  petition,  and  so  the  poll  lists 
of  the  last  preceding  election  were  designated  as  the  proper 
source  of  information  for  determining  these  facts.  The  Leg- 
islature is  dealing  with  cities  and  regulating  the  sale  of 
liquors  therein,  and  therefore,  when  it  speaks  of  " elections," 
in  section  2448,  it  refers  to  those  elections  held  in  cities, 
whether  for  the  election  of  city  officers  or  a  general  election, 
as  defined  in  section  1089  of  the  Code. 

It  seems,  therefore,  that  the  requirement  of  the  statute 
is  that  the  one  signing  a  petition  of  general  consent  should 
be  a  voter  residing  in  the  city ;  that  he  voted  at  the  last  pre- 
ceding election  held  in  the  city,  as  hereinbefore  defined,  and 
the  poll  list  of  such  election  is  the  proper  source  of  informa- 
tion upon  which  to  base  the  finding  of  facts  upon  this  issue. 
The  statute  provides  that  the  statement  of  consent  must  be 
signed  by  a  majority  of  the  voters  residing  in  such  city,  not 
in  the  independent  school  district,  not  in  any  political  subdi- 
vision of  the  county,  but  a  majority  of  the  voters  residing 
in  such  city,  voting  in  such  city,  at  the  last  preceding  elec- 
tion, as  shown  by  the  poll  list  of  said  election,  whether  at  a 
general  election,  or  a  regular  city  election,  held  in  the  city 
for  the  election  of  city  officers. 

This  is  a  fair  interpretation  of  the  statute,  and  of  the 
intent  of  the  Legislature  in  passing  it.  When  they  used  the 
word  " election,"  they  evidently  referred  to  elections  held  in 
the  municipality  with  which  the  statute  is  dealing;  held  for 
city  purposes,  or  a  general  election.     They  are  the  voters 
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within  the  city;  they  are  the  voters  at  the  last  preceding 
election  in  the  city;  they  are  the  parties  interested  in  the 
welfare  of  the  city ;  they  are  the  parties  which  the  poll  books 
of  the  election  show  reside  therein  and  voted  thereat. 

It  is  not  necessary  to  settle  this  controversy  that  we  in- 
dulge in  speculation  as  to  the  meaning  of  the  word  "elec- 
tion," or  as  to  its  interpretation  and  application  in  other 
matters,  for  the  reason  that  we  are  satisfied  from  a  reading  of 
the  statute  itself  that  the  election  therein  referred  to  is  the 
last  preceding  regular  election,  held  by  the  city  for  the  election 
of  city  officers,  or  a.  general  election  held  as  defined  by  section 
1089  of  the  Code. 

This  becomes  more  apparent  when  we  consider  the  pro- 
visions of  these  statutes  further,  and  find  that,  even  after  the 
petition  of  consent  has  been  canvassed  and  found  sufficient, 

2.  8amb:  consent110  ^dividual  has  a  right  to  sell,  or  keep  for 
oi  council.  ^^  intoxicating  liquors  within  the  limits  of 
the  city  until  the  city  has  given  him  its  consent,  through  its 
city  council,  by  proper  resolution. 

Further,  it  is  provided  that  "the  revenue  derived  from 
the  tax  .  .  .  shall  be  paid  into  the  county  treasury," 
one-half  to  go  to  the  general  county  fund,  and  the  remainder 
to  be  paid  over  to  the  municipality  in  which  the  business 
taxed  is  conducted. 

We  are  satisfied  that  the  court  did  not  err  in  holding 
that  the  poll  list  of  the  last  city  election,  and  not  the  school 
election,  was  competent  as  a  basis  of  canvass,  and  the  action 
of  the  court,  in  dismissing  plaintiff's  petition,  is  therefore 
Affirmed.    All  concur. 


Maria  Farrow,  Appellant,  v.  Moses  Farrow,  Appellee. 

Domicile:    temporary  residence.    One  may  have  a  temporary  domicile 

1    away  from  home  without  necessarily  acquiring  a  residence  at  that 

place;  thus  he  may  temporarily  reside  at  different  places  and  yet 
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have  but  one  domicile  or  residence  to  which  he  intends  at  some 
future  time  to  return. 

Limitation    of    actions:     no n -residence:    burden    op    proof:     evi- 

2  denge.  When  a  negotiable  instrument  is  barred  on  its  face,  the 
party  seeking  to  avoid  the  statute  on  the  ground  of  absence  of  the 
maker  from  the  state,  has  the  burden  of  proving  that  the  maker 
had  gained  an  actual  residence  out  side  of  the  state,  and  had  resided 
there  for  the  requisite  length  of  time.  The  evidence  in  this  case  is 
insufficient  to  show  that  defendant,  who  resided  here  when  the  note 
in  suit  was  executed,  had  acquired  an  actual  residence  in  a  foreign 
state. 

Domicile:     change:     evidence.    A    domicile    once    gained    continues 

3  until   a   new   one   is   acquired,   mere   intent    is   not    in    itself  suf- 
ficient to  effect  a  change;  there  must  also  be  an  actual  physical 
change  in  location  with  intent  not  to  return  to  the  old  residence. 
Change  of  domicile  may  be  shown,  however,  by  circumstantial  as* 
well  as  by  direct  evidence. 

Appeal  from  Hardin  District  Court. — Hon.  C.  G.  Lee,  Judge. 

Wednesday,  November  12,  1913. 

Action  on  a  promissory  note.  Defense,  Statute  of  Limi- 
tations. Reply,  Defendant  had  been  out  of  the  state  and  a 
non-resident  so  as  to  avoid  the  running  of  the  statute.  Affirmed. 

Lundy,  Wood  &  Baskerville,  for  appellant. 

O.  W.  Ward,  for  appellee. 

Oaynor,  J. — This  is  an  action  at  law  on  a  promissory 
note  for  $596.20,  dated  November  6,  1875,  and  due  one  year 
after  date,  with  interest  at  the  rate  of  ten  per  cent,  per  an- 
num. The  note  was  made  by  one  Moses  Farrow  to  one  Abigail 
Peterson,  the  mother  of  the  plaintiff,  and  indorsed  to  plaintiff 
July  3,  1880,  with  an  indorsement  of  payment  thereon  of 
$200  September  23,  1878. 

The  defendant  admitted  the  execution  of  the  note  and, 
as  a  defense  thereto,  pleaded  the  following:    First.  That  the 
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cause  of  action  sued  on  did  not  accrue  at  any  time  within  ten 
years  next  preceding  the  commencement  of  the  action,  and 
that  the  same  is  barred  by  the  statute  of  limitations.  Second. 
That  the  note  had  been  fully  paid.  Third.  That  the  money, 
for  which  the  note  was  given,  was  borrowed  of  the  mother 
of  the  plaintiff  for  the  purpose  of  investing  in  lands  for  the 
benefit  of  the  plaintiff,  with  the  understanding  that  the  note 
would  not  have  to  be  repaid  to  the  payee  therein  named  but 
would  be  part  of  the  share  of  the  plaintiff  in  her  mother's 
estate.  That  the  money  borrowed,  and  for  which  the  note 
was  given,  was  invested  in  lands,  and  the  title  to  the  same 
taken  in  the  name  of  the  plaintiff.  Fourth.  That  the  plaintiff 
is  estopped  from  maintaining  this  action  because  of  her 
laches  in  holding  the  note  from  the  year  1880  to  the  time 
of  bringing  the  action  without  informing  the  defendant  that 
she  held  the  same  uncanceled  or  that  she  made  any  claim 
against  him  on  that  account,  while  she,  in  the  meantime,  was 
getting  him  to  pay  her  some  of  the  money  and  to  transfer  his 
interest  in  all  his  property  to  her  or  for  her  benefit.  Upon  the 
issues  thus  tendered,  the  cause  was  tried  to  the  court  without 
a  jury.  Judgment  being  entered  for  the  defendant  dismiss- 
ing plaintiff's  petition,  plaintiff  appeals. 

There  is  no  evidence  to  support  the  second  and  third  de- 
fenses interposed  by  the  defendant ;  and,  unless  the  court  was 
justified  in  finding,  under  the  evidence,  the  note  was  barred, 
by  the  statute  of  limitations,  this  cause  should  be  reversed. 
All  the  testimony  bearing  on  this  question  was  given  by  the 
defendant. 

It  appears  from  the  evidence  submitted  that  in  1875  the 
plaintiff  and  defendant  were  husband  and  wife  and  lived  in 
Eldora,  Hardin  county.  In  1879  it  appears  that  the  family 
relations  were  not  pleasant,  and  the  defendant  left  Eldora. 
At  the  time  he  left,  he  had  his  wife  and  six  children ;  the  oldest 
of  said  children  being  fifteen  years  of  age  and  the  youngest 
less  than  two  years  old.  He  visited  the  family  at  Eldora  a 
few  times  during  the  first  five  years  after  he  left,  and  subse- 
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quent  to  that  time,  and  up  to  1900  he  visited  the  family  at 
Eldora  a  dozen  or  twenty  times.  When  he  was  back  in  the 
winter  of  1879  or  1880,  he  stayed  a  couple  of  weeks,  and  then 
went  back  to  Mitchell,  S.  D.,  where  he  stayed  until  December, 
1880.  At  the  time  this  action  was  commenced,  he  was  living 
in  Davidson  county,  S.  D.,  about  seven  miles  south  of  Mitchell. 
It  appears  that,  within  two  or  three  months  after  he  went 
out  to  South  Dakota,  he  entered  the  timber  claim  that  he  now 
occupies  but  did  not  live  on  this  claim  for  fifteen  or  twenty 
years.  When  he  first  went  to  Dakota,  he  engaged  in  the 
grocery  business,  freighting  groceries  from  Yankton  and 
Sioux  Falls  and  other  places  before  there  was  any  railroad  to 
Mitchell ;  that  he  then  went  into  the  grocery  business  with  a 
partner  and  was  engaged  in  that  business  for  two  or  three 
years.  In  the  summer  of  1880  he  went  to  Devils  Lake,  N.  D., 
and  worked  for  wages,  but  was  not  engaged  in  any  business 
there.  After  that  he  returned  to  Mitchell  and  boarded.  He 
was  elected  road  supervisor  in  South  Dakota  about  fifteen  or 
twenty  years  ago.  This  was  before  he  commenced  to  live 
upon  his  land.  Part  of  the  second  year  after  he  went  out 
to  South  Dakota  he  was  with  a  party  of  surveyors.  When 
he  was  at  Mitchell  running  a  grocery  store,  he  slept  in  the 
store  and  boarded  at  different  restaurants.    He  testifies: 

My  residence  in  South  Dakota  has  been  either  out  of 
town,  in  Mitchell,  or  Lisbon  township,  where  the  tree  claim 
is  situated,  or  in  the  township  of  Beulah,  right  west  of  Mitchell, 
or  in  Mt.  Vernon  township,  directly  west  of  Beulah.  Part 
of  the  time  I  was  in  one  township  in  the  southwestern  part 
of  the  county.  I  worked  at  farm  work  and  I  worked  at  dif- 
ferent places.  My  headquarters  were  at  the  timber  claim.  I 
cannot  tell,  within  four  or  five  years,  the  time  when  I  lived 
in  Beulah.  It  was  about  twenty  years  ago.  I  was  not  living 
on  a  place  of  my  own.  I  stayed  with  a  man  by  the  name 
of  West.  Part  of  the  time  my  headquarters  were  at  Mitchell. 
I  had  a  room  there.  I  stopped  at  a  hotel  three  or  four  years, 
putting  in  timber  claims.  Since  I  left  Eldora,  except  two 
years  I  was  at  Devils  Lake,  I  have  traveled  all  over  the  United 
States.    I  had  my  residence  at  Mitchell  as  soon  as  I  arrived, 
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after  I  left  the  state  of  Iowa.  After  leaving  in  1879,  and  up 
to  and  as  late  as  1892,  I  never  formed  any  intention  of 
remaining  away  from  Iowa  permanently.  My  intention  was 
to  return.  I  owned  a  homestead  in  Eldora  when  I  went  away. 
I  had  a  wife  and  six  children  who  were  home  at  the  time. 
After  I  left  Eldora,  up  to  and  prior  to  1892,  I  contributed 
to  the  support  of  my  family  at  Eldora.  After  I  came  back 
to  South  Dakota  from  North  Dakota,  I  went  all  over  the 
United  States  to  make  some  money.  I  don't  think  I  had  a 
permanent  residence  at  Mitchell,,  or  a  legal  residence  in  South 
Dakota,  or  in  any  other  place  aside  from  here  in  Eldora.  I 
stayed  at  the  old  home,  and  the  plaintiff  was  there.  Always 
stayed  there  when  I  was  here.  Did  not  have  any  other  home 
or  residence,  other  than  my  home  at  Eldora,  from  1879  to 
1892.  My  object  in  going  away  was  to  make  some  money. 
When  prospects  in  South*  Dakota  were  not  very  good,  I  had 
some  intention  of  going  back  onto  the  farm  before  she  sold 
out.  My  family  relations  were  not  pleasant  when  I  went 
away,  and  as  to  whether  I  would  come  back  to  live  with  the 
plaintiff  depended  on  how  the  family  relations  would  be  when 
I  came  back.  When  I  came  back,  I  didn't  stay.  The  family 
relations  were  still  unpleasant.  I  understood  when  I  went 
away  I  was  in  duty  bound  to  support  the  children,  and  the 
groceries  I  sent  were  for  that  purpose.  I  sent  $200  to  build 
a  barn  on  the  plaintiff's  place.  I  sent  the  draft  to  my  oldest 
daughter  for  that  purpose.  I  had  no  fixed  and  positive 
intention  of  staying  away  from  home  or  returning.  I  in- 
tended to  go  where  I  wanted  to  and  do  as  I  wanted  to  as 
circumstances  might,  from  time  to  time,  lead  me  to  think  it 
was  right.  I  never  knew  that  Mrs.  Farrow  did  not  intend 
to  live  with  me  longer  until  she  applied  for  a  divorce  about 
two  years  ago.  I  never  stayed  long  in  Eldora  any  of  the 
times  I  returned.  (He  further  testified:)  I  don't  think  I 
voted  in  South  Dakota,  but  I  would  not  say  positively.  I 
served  on  a  jury  about  ten  years  ago.  I  think  I  served  on 
a  jury  twice.  That  was  a  long  time  ago.  I  was  a  judge  or 
clerk  of  election  a  good  many  times  in  the  last  ten  years.  I 
paid  poll  tax  until  I  got  over  age,  except  a  whole  lot  of  times 
I  was  gone  and  escaped  in  that  way.  I  paid  a  poll  tax  during 
the  time  I  was  engaged  in  business  in  Mitchell  in  1879,  1880, 
and  1881.  When  I  left  I  didn  't  know  how  soon  I  was  coming 
back.  I  went  away  to  make  money.  I  didn't  know  how  soon 
I  would  make  my  pile.    I  didn't  know  whether  I  would  come 
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• 
back  at  all  or  not.  The  idea  was  to  go  out  and  try  to  better 
my  circumstances,  and  then  I  would  do  as  I  pleased  about 
coming  back.  I  have  carried  out  the  intention  from  the  time 
I  left  here  never  to  come  back  to  the  home  at  Eldora  to  live, 
but  I  never  formed  any  intention  of  remaining  away  perma- 
nently. 

The  plaintiff  testified  that  she  had  the  note  in  question 
when  the  defendant  visited  here  in  the  summer  of  1880 ;  that 
she  had  the  note  when  he  was  there  in  1881.  Had  it  at  all 
times  when  he  came  until  the  present  time.  "I  knew  he  was 
here  at  all  times  because  he  stayed  at  my  house,  or  the  house 
that  I  lived  in." 

It  is  apparent  from  this  record  that,  prior  to  the  time 
defendant  left  Hardin  county,  he  had  not  only  a  residence 
but  a  domicile  in  the  county ;  that  he  possessed  a  homestead 
in  which  he  resided  with  his  wife  and  children;  that  when 
he  left  his  wife  and  children  remained  on  the  homestead. 
He  left  his  home  and  weht  West  because  of  domestic  infelicity, 
the  character  of  which  is  not  disclosed  in  the  evidence.  He 
claims  he  did  not  find  the  home  pleasant  then;  that  he  left 
with  no  definite  purpose  in  his  mind  of  remaining  away  or 
returning;  that  he  frequently  returned  after  leaving,  as  we 
infer,  for  the  purpose  of  ascertaining  whether  or  not  there 
would  be  any  changed  relationships  in  the  home  life  and 
with  the  purpose  of  remaining  if  the  conditions  had  changed; 
that  at  each  visit  he  found  the  conditions  were  unaltered ;  that 
he  left  each  time,  as  he  says,  with  no  definite  purpose  of 
either  remaining  away  or  returning.  That  he  did  return  at 
frequent  intervals,  the  evidence  discloses,  from  twelve  to 
twenty  times,  and  remained  a  few  days  each  time  with  his 
family  in  the  home.  Prior  to  1892  the  evidence  does  not  show 
that  he  had  a  fixed  domicile  in  any  place  outside  the  state  of 
Iowa;  that  he  had  a  purpose  in  his  mind  of  p3rmanently 
remaining  in  either  of  the  Dakotas  or  at  any  other  point  to 
which  in  his  travels  he  may  have  gone. 

A  person  may  be  temporarily  domiciled  without  acquir- 
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ing  a  residence  at  any  point.    A  man  does  not  acquire  a  resi- 
dence by  remaining  at  any  particular  place  away  from  his 

home.    In  one  sense  a  man  is  residing  wher- 

1.  Domicile:  tern-  _  _  _    .      _  _.    . 

porary  rest-        ever  he  may  happen  to  be.    He  is  there  living, 

QvllvCt 

moving,  and  having  his  being,  but  the  term 
"residence,"  as  used  in  the  statute,  is  in  a  narrower  sense 
than  that. 

A  residence  simply  for  the  purpose  of  carrying  on  busi- 
ness, for  the  sake  of  making  money,  or  for  health  or  pleasure 
may  be  temporary.  In  Love  v.  Cherry,  24  Iowa,  204,  it  is 
said:  "Books  are  all  agreed  that  a  person  may  have  several 
residences,  even  though  but  one  domicile."  That  is,  he  may 
temporarily  reside  at  many  places  and  have  one  domicile  or 
residence  to  which  he  intends,  at  some  future  time,  to  return. 
Defendant's  residence  and  domicile  had  been  in  Iowa 
up  to  1879,  and  hence  the  burden  was  upon  the  plaintiff  to 

show  that  he  had  acquired  a  new  residence  or 
*  actions  :  non-     domicile  outside  the  state  of  Iowa,  and  was  a 

residence :  bur- 
den of  proof:     resident  outside  the  state  of  Iowa  for  at  least 

evidence. 

ten  years  prior  to  the  commencement  of  the 
action. 

The  note,  on  its  face,  is  barred  by  the  statute  of  limi- 
tations. Therefore  the  burden  rests  upon  the  plaintiff  to 
show  the  fact  contended  for  which  takes  it  outside  the  statute 
of  limitations ;  and,  to  establish  this,  it  was  incumbent  on  the 
plaintiff  to  show,  not  only  that  the  defendant  was  living  out- 
side the  state  of  Iowa  for  that  length  of  time  prior  to  the 
commencement,  but  in  view  of  the  fact  that  he  had  a  domicile 
and  residence,  at  the  time  the  note  was  given,  in  Iowa  to 
show  that  he  had  acquired  an  actual  residence  outside  the 
state  of  Iowa,  and  to  establish  this  two  things  must  concur: 
First.  That  he  actually  resided  outside  the  state.  Second. 
That  he  had  no  intention  to  return  to  his  home  in  Iowa. 

Prom  all  that  appears  in  this  record,  he  may  have  been 
tentatively  remaining  outside  the  state  because  of  domestic 
infelicity,  with  the  intent  or  purpose  in  his  mind  of  returning 
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to  his  home  whenever  conditions  became  such  that  he  could 
do  so.  Indeed,  reading  between  the  lines  of  this  old  man's 
testimony,  it  is  not  difficult  to  infer  that  his  visits  to  his  home, 
during  the  years  of  his  absence,  were  for  the  purpose  of  ascer- 
taining whether  or  not  the  objectionable  features  in  his  home 
life  had  been  so  modified  that  he  could  return  and  live  with 
his  family. 

The  evidence  in  this  case  is  not  clear  and  satisfactory. 
The  evidence  touching  his  residence  outside  of  Iowa  is  neither 
definite  nor  certain  as  to  time  or  place.  The  mind  cannot 
reach  a  satisfying  conclusion  as  to  the  manner  or  character  of 
his  life  there  or  the  nature  or  extent  of  his  residence  at  any 
particular  place.  The  evidence  is  vague  and  indefinite  as  to 
the  times  he  returned,  as  to  the  length  of  time  he  remained  at 
each  return,  as  to  the  purpose  of  his  returning,  as  to  the 
intent  with  which  he  returned  to  Iowa,  or  the  nature  or  char- 
acter  of  the  property,  or  business,  or  habitation  to  which  he 
returned  after  his  visits  here. 

It  must  be  borne  in  mind,  in  the  consider- 

3.  Domicile: 

change :  evi-       ation  of  this  case,  that  a  residence  or  domicile 

dence. 

once  gained  remains  until  a  new  one  is  in  fact 
acquired. 

A  mere  intent  to  change  is  not  alone  sufficient.  There 
must  be  an  actual  physical  change  of  location,  coupled  with 
the  intent  not  to  return  to  the  old  established  home,  before 
the  new  residence  can  be  said  to  have  been  acquired. 

This  may  be  shown  by  facts  and  circumstances,  as  well 
as  by  direct  testimony. 

In  Lcmgdon  v.  Doud,  reported  in  6  Allen,  423  (83  Am. 
Dec.  641),  the  Supreme  Court  of  Massachusetts,  passing  on 
a  question  similar  to  this,  said : 

Absence  from  the  state  of  itself  is  clearly  not  sufficient 
to  suspend  the  operation  of  the  statute.  The  provision  is 
explicit  that  the  time  of  a  debtor's  absence  shall  be  deducted 
from  the  time  limited  for  the  commencement  of  the  action 
only  in  case  'he  is  absent  from  and  resides  out  of  the  state.' 
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The  contention,  therefore,  concerning  the  interpretation  of 
the  statute  resolves  itself  into  a  question  as  to  the  true  mean- 
ing of  the  word  *  residence.'  Of  this  there  is  no  room  for 
any  serious  doubt.  It  certainly  does  not  signify  a  temporary 
sojourn  or  occasional  abode.  In  legal  phraseology  it  is  synon- 
ymous with  habitancy  or  domicile.  This  is  the  sense  in  which 
it  is  used  in  statutes.  By  Gen.  Stats.  (Mass.)  c.  3,  section  7, 
it  is  enacted  that  the  word  'inhabitant'  may  be  construed 
to  mean  'resident.'  And  by  the  Constitution  of  Massachu- 
setts, chapter  1,  section  2,  art.  2,  it  is  provided  that  the  word 
4 inhabitant'  shall  be  hejd  to  signify  that  a  person  'dwelleth 
or  hath  his  home'  in  a  particular  place.  Nor  are  we  able 
to  see  any  good  or  sufficient  reason  for  attributing  to  the 
language  of  the  statute,  creating  an  exception  to  the  statute 
of  limitations,  any  new  or  unusual  signification.  A  residence 
out  of  the  state,  as  applied  to  the  subject-matter,  may  well 
mean  the  acquisition  of  a  domicile  without  its  limits.  So 
long  as  a  debtor  has  a  last  and  usual  place  of  abode  in  the 
commonwealth  (that  is,  while  he  retains  his  domicile  or  resi- 
dence here),  the  courts  of  the  state  have  jurisdiction  over 
him,  and  due  service  of  legal  process  can  be  made  upon  him. 
A  creditor  can  at  any  time  commence  a  suit  to  enforce  a  claim 
against  a  debtor  domiciled  within  the  state.  A  writ  can  be 
served  by  leaving  a  summons  at  his  last  and  usual  place  of 
abode,  and,  in  case  of  his  absence  from  the  state,  actual  notice 
of  the  pendency  of  the  action  can  be  given  to  him,  so  that  a 
valid  and  binding  judgment  can  be  obtained.  In  such  case 
the  creditor  has  ample  opportunity  to  prevent  the  operation  of 
the  statute  bar.  But  it  would  be  otherwise  where  the  debtor 
had  no  domicile  within  the  state.  No  valid  service  of  process 
could  be  made  upon  him,  and  the  courts  could  have  no  juris- 
diction over  his  person.  The  true  construction,  therefore,  of 
this  clause  of  the  statute  would  seem  to  be  this :  That  where 
a  defendant,  against  whom  a  cause  of  action  accrues,  is  a 
resident  within  the  state,  and  continues  to  reside  therein,  his 
occasional  and  temporary  absences,  however  long  continued, 
if  not  of  such  a  character  as  to  change  his  domicile,  are  not 
to  be  deducted  in  computing  the  statutory  term  fixed  for  the 
limitation  of  an  action.  Such  is  the  weight  of  authority  in 
those  states  where  an  exception  to  the  statute  of  limitations 
exists,  similar  in  its  phraseology  to  our  own  statute  on  the 
subject.  Eackett  v.  Kendall,  23  Vt.  275 ;  Hall  v.  Nasmith, 
28  Vt.  791 :  Ford  v.  Bdbcock,  4  N.  Y.  Super.  Ct.  518 ;  Wheeler 
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v.  Webster,  1  E.  D.  Smith  [N.  T.]  1 ;  Harden  v.  Palmer,  2  E. 
D.  Smith  [N.  Y.]  172;  Drew  v.  Drew,  37  Me.  389;  Oilman  v. 
Cutis,  27  N.  H.  348.  It  may  be  added  that  this  construction 
of  the  statute  seems  to  be  the  only  one  which  will  afford  a 
fixed,  permanent,  and  certain  rule  by  which  to  ascertain 
whether  a  particular  case  is  included  within  or  excluded  from 
the  operation  of  the  exception  to  the  statute.  If  residence  is 
not  held  to  signify  domicile,  it  can  have,  as  applied  to  the 
subject-matter,  no  definite  and  ascertained  meaning;  but  it 
would  be  necessary  to  vary  its  interpretation  in  each  particu- 
lar case,  according  to  the  circumstances  proved  concerning 
the  length  of  the  absence  of  the  debtor  from  the  state  and 
the  objects  for  which  he  went  away.  There  would  be  no 
standard  by  which  to  determine  whether  he  could  claim  the 
benefit  of  the  statute  bar  or  was  excluded  from  the  operation 
of  the  exception. 


This  holding  is  not  inconsistent  with  the  holding  of  this 
court  in  the  case  of  Schlawig  v.  De  Peyster,  reported  in  83 
Iowa,  323.  The  court,  in  passing  upon  the  sufficiency  of  sub- 
stituted service  to  confer  a  jurisdiction,  said:  "In  this  case 
there  was  a  fixed  and  constant  purpose  to  remove  the  plain- 
tiff's family  to  the  Black  Hills,  which  was  all  the  time  re- 
garded by  him  as  the  permanent  place  of  residence  and  home 
of  the  plaintiff.  This  purpose  was  never  relinquished  or 
changed,  and  there  is  no  evidence  showing  facts  in  conflict 
therewith." 

The  court  distinguishes  this  Schlawig  case  from  the  case 
of  Love  v.  Cherry,  reported  in  24  Iowa,  204,  because  in  the 
Cherry  case  there  was  an  absence  of  intention  to  make  the 
residence  in  Texas  permanent,  and  because  of  the  continual 
purpose  to  return  to  the  prior  place  of  residence,  and  in  the 
Cherry  case  it  was  held  that  substituted  service,  made  at  the 
prior  place  of  residence  in  Iowa  on  a  member  of  the  family, 
was  sufficient  service  to  confer  jurisdiction. 

It  must  be  borne  in  mind  that  this  is  a  law  action ;  that 
the  finding  of  the  lower  court  has  the  force  and  effect  of  the 
verdict  of  a  jury.    Upon  the  whole  record,  we  cannot  say  that 
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the  court  erred  finding  for  the  defendant  upon  the  issues 
tendered,  and  the  judgment  is  therefore  Affirmed. 

Weaver,  C.  J.,  and  Deemer  and  Withrow,  JJ.,  concur. 


Gilbert  Knudson,  Appellant,  v.  Board  op  Supervisors  op 

Hamilton  County,  et  al.,  Appellees. 

Drainage:      construction    of   drain:       presumption:       burden   of 

1  proof.  Where  a  land  owner,  who  was  notified  of  the  proposed 
change  in  the  location  of  a  drainage  ditch  filed  his  claim  for  dam- 
ages, proposed  a  compromise  and  settlement  which  was  accepted 
and  paid,  and  he  receipted  in  full  of  all  his  damages,  a  presump- 
tion arose  that  the  ditch  was  constructed  in  the  new  location  accord- 
ing to  the  revised  plans;  and  the  burden  of  showing  that  the  ditch 
was  not  to  be  constructed  according  to  the  revised  plans,  but  was 
of  a  different  character  and  in  a  different  location  from  that  pro- 
posed, was  upon  him,  when  seeking  to  restrain  the  construction. 

Same:    construction    op    drain:     estoppel*      Where    a    landowner 

2  without  protest  accepted  and  retained  the  amount  of  damages 
awarded  for  the  construction  of  a  drainage  ditch  in  a  new  location, 
with  full  knowledge  of  the  amount  of  his  land  that  would  be  taken, 
he  could  not  enjoin  the  construction  on  the  ground  that  it  was  not 
located  according  to  the  final  plan. 

Appeal  fram  Hamilton  District  Court. — Hon.   Robert   M. 

Wright,  Judge. 

Thursday,  November  13,  1913. 

Suit  in  equity  to  enjoin  defendants  from  constructing  a 
drainage  ditch  over  plaintiff's  land  and  for  other  equitable 
relief.  On  the  issues  joined  the  case  was  tried  to  the  court 
resulting  in  a  decree  dismissing  plaintiff's  petition,  and  he  ap- 
peals.   Affirmed. 

Wesley  Martin,  for  appellant. 

Vol.  162  Ta.— 7 
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/.  M.  Blake  and  D.  C.  Chase,  for  appellees. 

Deemer,  J. — October  5,  1908,  certain  landowners  peti- 
tioned the  board  of  supervisors  of  Hamilton  county  for  the 
establishment  of  a  drainage  district  in  said  county,  which 
was  afterward  known  as  Mud  Lake  district  No.  71.  As  a 
part  of  the  petition  was  the  following:  "Said  ditch  or  ditches 
are  described  and  located  by  the  accompanying  plat  or  de- 
scription shown  and  set  forth  herein.  But  the  engineer  in 
charge  may  deviate  from  such  description  and  plat  in  so  far 
as  such  deviation,  in  his  judgment,  may  be  necessary  in  order 
to  make  the  improvement  practicable."  Pursuant  thereto  an 
engineer  was  appointed  who  made  a  report  favoring  the  estab- 
lishment of  the  same,  which  was  accompanied  by  a  plat  and 
profile.  Plaintiff's  land  was  within  the  proposed  district,  and, 
according  to  the  original  plat  and  profile,  a  ditch  was  to  be 
constructed  on  the  east  side  of  a  road  which  was  one  of  the 
boundaries  of  plaintiff's  land  between  sections  27  and  28. 

Plaintiff  filed  a  claim  for  damages  in  the  sum  of  $1,200, 
and  the  commissioners  appointed  to  assess  the  damages  al- 
lowed him  the  sum  of  $850  thereon.  Thereafter  the  board 
made  ah  order  establishing  the  district,  but  as  a  part  thereof 
made  the  following  change:  ".  .  .  Wherefore  the  prayer 
of  the  petitioners  is  granted  and  said  drainage  district  is  here- 
by established  as  per  plat  and  profile  returned  by  the  engineer 
making  the  preliminary  survey,  and  the  ditches  are  located 
as  shown  on  the  plat,  except  that  the  part  of  the  ditch  running 
north  and  south  between  sections  27  and  28  on  the  east  side 
of  the  highway  shall  be  located  on  the  west  side  of  such  high- 
way, and  the  Koop  branch  shall  be  changed  and  located  along 
the  natural  waterway,  and  such  drainage  district  shall  be 
known  as  the  Mud  Lake  drainage  district  No.  71."  Damages 
were  allowed  plaintiff  in  the  sum  recommended  by  the  com- 
missioners, to  wit,  $850.  The  board  also  made  the  following 
as  a  part  of  the  order:  "Moved  and  seconded  that  the  auditor 
be  instructed  to  give  Gilbert  Knudson  and  D.  B.  &  L.  B.  Jewell 
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notice  of  the  change  made  in  the  location  of  the  ditch  to  the 
west  side  of  the  highway  on  his  land  in  section  28,  Lyon 
township,  Hamilton  county,  Iowa,  and  their  damages  allowed 
as  follows:  Gilbert  Knudson,  $270;  D.  B.  &  L.  B.  Jewell, 
$250."  And  these  additional  damages  were  allowed  and  as- 
sessed as  a  part  of  the  expense.  The  auditor  gave  notice  to  the 
plaintiff  and  the  other  parties  named  and  in  the  notice  stated : 
".  .  .  at  which  time  the  board  established  the  Mud  Lake 
district,  also  changed  the  location  of  the  ditch  between  sections 
27  and  28,  Lyon  township,  so  as  to  run  the  ditch  on  the  west 
side  of  highway  instead  of  the  east  side  of  highway.  And  on 
account  of  stfid  change  the  board  have  allowed  you  damages  as 
follows :  Gilbert  Knudson,  east  side  of  section  28,  $270 ;  D.  B. 
&  L.  B.  Jewell,  east  side  of  section  28,  $250."  Pursuant  to 
this  notice,  plaintiff  filed  the  following  claim  for  additional 
damages:  "The  undersigned  claims  to  be  the  owner  of  the  E. 
y2  of  the  N.  E.  y±y  section  28,  township  87,  range  24,  which 
drainage  district  has  been  petitioned  for  by  H.  Ferbitz  and 
others,  and  you  are  hereby  notified  that,  in  the  event  of  said 
drainage  district  being  established,  I  claim  damages  in  the 
sum  of  $700." 

A  settlement  was  talked  of  and  plaintiff  presented  the 
following  proposition  to  the  board :  "To  the  Honorable  Board 
of  Supervisors  of  Hamilton  Couhty,  Iowa :  Comes  now  Gilbert 
Knudson,  the  owner  of  the  land  on  the  west  side  of  the  high- 
way running  north  and  south  between  sections  27  and  28,  Lyon 
township,  within  the  Mud  Lake  drainage  district,  and  hereby 
accepts  the  sum  of  $550  in  lieu  of  $270  allowed,  in  full  for  all 
claims  for  damages  for  the  location  of  the  ditch  on  the  west 
side  of  said  highway  on  his  said  premises;  and  he  especially 
waives  all  questions  of  his  rights  as  to  the  location  of  said 
ditch,  and  the  question  of  time  and  notice."  Pursuant  to 
this  the  board  made  the  following  record :  "  J.  E.  Burnstedt, 
attorney  for  Gilbert  Knudson,  appeared  before  the  board 'and 
objected  to  the  damages  allowed  to  said  Knudson  on  April  1, 
1909,  in  the  Mud  Lake  drainage  district  No.  71,  and  by  way 


100  Knudson  v.  Board  op  Supervisors.      [162  Iowa 

of  compromise  the  board  accepted  the  proposition  presented 
by  said  J.  E.  Burnstedt,  the  same  being  placed  on  file.  The 
board  adjourned  for  further  action." 

Plaintiff  served  notice  of  appeal  to  the  district  court 
from  some  of  the  orders  of  the  board,  the  notice  being  served 
on  July  25,  1910,  but  nothing  seems  to  have  been  done  with 
this  appeal.  On  March  11,  1911,  the  county  auditor  issued  to 
plaintiff  a  warrant  for  the  sum  of  $1,400  in  full  of  all  damages 
due  to  the  establishment  of  the  district,  and  plaintiff  received 
and  cashed  the  same  on  October  5,  1911 ;  he,  without  return- 
ing any  of  the  money  received,  commenced  this  action  to  re- 
strain the  board  and  the  contractors  from  cutting  the  ditch 
across  his  land  which  was  on  the  west  side  of  the  highway 
hitherto  mentioned. 

Whilst  the  plat  and  profile  of  the  district  seem  to  have 
been  introduced  in  evidence,  they  are  not  reproduced  in  the 
record,  and  all  we  know  about  them  is  what  is  testified  to  by 
the  witnesses.  There  is  no  dispute  in  the  record  as  to  the 
facts  so  far  narrated,  but  plaintiff  claims  that,  in  carrying 
out  the  revised  plans,  the  board  and  the  construction  com- 
pany did  not  locate  the  ditch  according  to  the  plans,  placing 
it  upon  his  land  farther  than  was  intended;  and  that  they 
also  took  more  land  for  the  ditch  than  was  contemplated  by 
any  of  the  plans;  and  as  alternative  relief  he  asked  for  ad- 
ditional damages  because  of  the  taking  of  more  land  than  was 
contemplated,  and  he  averred  that  he  was  and  is  ready,  able, 
and  willing  to  do  equity,  in  the  case. 

It  is  apparent  from  the  record,  so  far  quoted,  that  the 
issue  presented  by  plaintiff  is  a  narrow  one.  He  admits 
an  enlarged  allowance  by  reason  of  a  change  in  the  location 

of  the  ditch  and  the  settlement  set  out ;  but  he 

1 "  Suction* ofCOn"  claims  that  the  defendants  ultimately  changed 

sumption?  bur-    the  location  of  the  ditch  from  its  proposed 

den  of  proof.  . 

location  according  to  the  revised  plans  and 
took  more  of  plaintiff's  land  than  was  contemplated.  De- 
fendants insist  that  even  if  these  things  were  established,  the 
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truth  of  which  it  denies,  plaintiff's  remedy,  if  he  had  any, 
was  by  appeal,  and  further  pleads  that  plaintiff  was  fully 
advised  as  to  the  location  of  the  ditch  and  the  amount  of 
land  taken  when  the  appraisers  came  to  assess  his  damages 
by  reason  of  the  relocation  of  the  ditch ;  that  notwithstanding 
this  he  made  the  settlement,  did  not  appeal,  and  deferred 
any  action  until  he  commenced  this  suit ;  and  that,  by  reason 
of  these  facts,  he  is  estopped  from  maintaining  his  present 
suit.  By  reason  of  the  absence  of  the  plats,  profiles,  field 
notes,  etc.,  of  the  surveyor  showing  the  original  location  of 
the  ditch  and  its  exact  location  when  changed  over  upon  plain- 
tiff's land,  we  have  had  some  difficulty  in  arriving  at  the 
exact  facts  with  reference  to  these  matters.  Both  sides  rely 
upon  oral  testimony  which  is  more  or  less  indefinite  and  un- 
satisfactory. 

But  it  is  clear  from  the  record,  so  far  considered,  that 
presumptively,  at  least,  plaintiff  has  nor  case,  for  he  was  noti- 
fied of  the  proposed  change  of  the  ditch,  filed  his  claims  for 
damages,  proposed  a  settlement  which  was  accepted  by  the 
board,  and  received  his  money  not  only  for  damage  caused  by 
the  original  location  but  by  reason  of  the  change  and  receipted 
in  full  for  all  his  damages.  The  burden  is  upon  him  to  show 
that  the  ditch  was  not  established  or  dug  according  to  the 
revised  plans  but  that  it  was  located  at  a  different  place  and 
was  a  different  ditch  from  the  one  proposed  when  the  change 
of  location  was  made.  Upon  this  proposition  we  think  he 
has  failed. 

Moreover,  plaintiff  still  retains  the  money  which  was  paid 
him  in  settlement  of  the  matter  and  has  never  offered  to 
refund  the  samfe,  save  as  such  offer  may  be  inferred  from  his 
2    SAW  con-        indefinite  offer  to  do  equity.   Again  it  appears 
drain*: °e8top-      ^rom  plaintiff's  own  testimony  that  he  knew 
peL  of  the  proposed  change,  as  finally  made,  when 

the  appraisers  went  over  the  land  for  the  purpose  of  assessing 
damages,  and  he  did  not  appeal  or  do  anything  else  by  way 
of  protest  but  received  the  money  which  was  agreed  to  upon 
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* 
settlement  without  complaint.    Again  his  testimony  as  to  the 

additional  amount  of  land  taken  is  very  indefinite.  We  quote 
the  following  from  the  record  as  bearing  upon  these  propo- 
sitions : 

...  I  should  say  the  second  lot  of  stakes  that  I 
noticed  was  some  further  in  than  the  others,  was  more  than 
weeks  before  they  commenced  digging  on  my  land;  when  the 
ditch  was  dug  that  brought  the  dirt  up  to  the  fence  and  where 
there  was  deep  digging  a  little  over.  .  .  .  I  don't  remem- 
ber that  any  member  of  the  board  told  me  after  I  received 
the  $550  for  the  location  on  the  west  side  of  the  highway  on 
my  land  that  I  was  to  have  the  dirt  put  into  the  highway.  I 
wouldn't  say  any  of  them  said  so.  The  way  the  ditch  was 
to  be,  according  to  the  first  stakes,  as  I  supposed,  was  85  to 
90  feet  on  my  land;  the  way  I  figured  it  in  the  first  place. 
I  received  for  this  $550  damage.  It  was  finally  settled  by 
the  extra  damages.  Q.  As  I  understand  it,  your  only  claim 
for  damages  now  in  this  case  is  the  fact  that  more  land  was 
taken  than  would  have  been  taken  if  the  ditch  had  been  con- 
structed where  the  original  stakes  were  ?  A.  Yes.  Q.  When 
did  you  first  ascertain  that  this  wasn't  going  to  be  exactly 
where  you  thought  it  would  be?  A.  When  the  fellows  was 
down  there  allowing  damages  was  when  I  first  caught  on  to 
it.  The  first  thing  that  started  my  suspicion  was  of  that 
thing  there,  was  when  them  damage  fellows  was  down  there. 
.  .  .  I  had  heard  they  had  done  the  same  thing  they  did 
on  my  land  further  north.  I  commenced  to  get  suspicious 
and  I  have  been  suspicious  ever  since  I  discovered  that  they 
were  running  this  way  on  the  people  north  of  me,  a  month, 
perhaps,  before  they  struck  my  land.  Q.  Now  when  do  you 
say  this  new  location  was  first  discovered  by  you  ?  A.  Well,  I 
commenced  to  suspect  when  those  damage  fellows  were  down 
there,  and  then  afterwards  when  I  heard  what  they  had  done. 
Mr.  Burnstedt  was  authorized  by  me  to  make  the  agreement. 
I  received  in  all  $1,400  damages.  .  .  .  Q.  Have  you  figured 
out  how  much  land  this  ditch  takes  as  it  is  actually  con- 
structed from  your  land  along  the  north  and  south  road 
there  ?  A.  No.  Q.  Can  you  give  an  idea  of  how  much  land 
it  actually  takes?  A.  Why,  I  wouldn't  be  able  to  hit  it  very 
close,  because  it  is  so  much  wider  at  places  than  it  is  at  others, 
that  I  wouldn't  be  able  to  say  close  enough  to  make  a  guess. 
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Q.  Now  you  received  for  that  land  taken  the  sum  of  $550, 
didn't  you?  A.  Yes.  Q.  You  have  never  tendered  it  back? 
A.  No,  I  have  it.  I  know  what  you  mean.  Q.  You  are  satis- 
fied with  the  bargain ;  in  other  words,  you  got  the  money  and 
you  kept  it,  didn't  youf  A.  Well,  it  was  for  the  change  on 
the  west  side  of  the  road.  Q.  Yes?  A.  But  not  as  far  as  it 
is.  Q.  Now,  at  that  time  you  waived  all  question  as  to  the 
location  of  the  ditch,  did  you  not?  A.  My  attorney  will  ex- 
plain the  meaning  of  that  agreement.  I  mean,  my  attorney 
at  that  time.  Q.  Was  this  agreement  authorized  by  you  or 
not?    A.  Yes,  I  authorized  him. 

Another  significant  fact  is  the  record  discloses  that  plain- 
tiff had  his  fence  over  upon  the  highway  ten  to  thirteen  feet 
from  the  true  line,  and  the  dirt  from  the  ditch  and  the  spoil 
bank  was  as  a  rule  placed  as  close  to  the  highway  as  possible. 
Plaintiff  claims  that  all  the  dirt  was  to  be  throWn  into  the 
highway,  and  that,  as  the  defendants  did  not  do  this,  it  placed 
the  ditch  farther  over  upon  his  land  than  was  intended.  But 
the  testimony  does  not  sustain  this  contention. 

On  the  whole  record,  we  are  convinced  that  the  decree 
of  the  trial  court  is  correct,  and  it  is  Affirmed. 

Weaver,  C.  J.,  and  Gaynor  and  Withrow,  JJ.,  concur- 
ring. 


O.  W.  Hill,  Appellee,  v.  Silas  T.  Dakin,  Appellant. 

Agency:  action  for  commission:   pleading  and  proof.    In  a  broker's 

1  action  for  commissions  plaintiff  must  prove  his  contract  as  pleaded, 
and  he  must  show  performance  on  his  part,  a  breach  by  defendant, 
and  the  measure  of  his  recovery  as  alleged. 

Appeal:    questions  not  raised  below.    The  appellate  court  will  not 

2  consider  a  question  raised  for  the  first  time  on  the  appeal. 

Agency:    action  for  commission :    evidence:    submission  or  issues. 

3  In  this  action  to  recover  a  broker's  commission  the  evidence  is  re- 
viewed at  length  and  held  sufficient  to  justify  submission  of  plain- 
tiff V  claim,  that  defendant  agreed  to  pay  him  a  stated  sum  per  acre 
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for  the  sale  or  exchange  of  any  land  by  defendant  to  a  purchaser 
produced  by  plaintiff,  and  that  such  agreement  was  not  limited  to  any 
specific  lands. 

Appeal  from  Hamilton  District   Court. — Hon.   C.  Q.  Lee, 

Judge. 

Thursday,  November  13,  1913. 

Action  to  recover  a  commission  for  finding  a  person  who 
would  buy  or  trade  for  lands  listed  with  or  owned  by  the 
defendant.  It  is  alleged  that  defendant  agreed  to  pay  plaintiff 
$1  per  acre  for  any  such  purchaser;  that  he  found  and  pro- 
cured one  with  whom  defendant  made  an  exchange  of  lands ; 
and  that  he  is  entitled  to  the  sum  of  $1  per  acre,  or  $320,  as 
his  commission.  The  defendant's  answer  was  a  general  de- 
nial, and  upon  the  issues  joined  the  case  went  to  a  jury,  re- 
sulting in  a  verdict  and  judgment  for  plaintiff,  and  defendant 
appeals. — Affirmed. 

Wesley  Martin,  for  appellant. 

"Rube  McFerren  and  Q.  D.  Thompson,  for  appellee. 

Deemer,  J. — The  issues  have  been  sufficiently  stated,  and 
the  case  turns  largely  upon  the  sufficiency  of  the  testimony 
to  support  the  verdict,  although  some  legal  propositions  are 
incidentally  involved. 

It  is  fundamental,  of  course,  that  plaintiff  must  prove 

his  case  as  made  in  his  petition.    That  is,  he  must  establish 

l    agbncy  •  action  ^e  contract  *&  pleaded,  show  the  performance 

XdiSTand011 :  thereof  by  him,  and  a  breach  thereof  by  the 

proof'  defendant,  and  the  measure  of  his  recovery 

as  alleged. 

Defendant's  counsel  strenuously  argue  that  this  the  plain- 
tiff did  not  do;  that  the  verdict  has  no  support,  either  in 
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law  or  in  the  testimony ;  and  that  the  verdict  and  judgment 

should  be  set  aside.    A  suggestion  is  made 

2.  Appbal:  ques- 
tions not  in  argument  that  plaintiff  cannot  recover  be- 

ralsed  below.  F 

*  cause  he  was  the  agent  for  both  parties,  receiv- 
ing a  commission  from  each,  all  without  the  knowledge  or  con- 
sent of  the  defendant;  but  this  point  does  not  seem  to  have 
been  made  in  the  trial  court,  and  consequently  will  not  be 
considered  here. 

The  trial  court  submitted  the  case  to  the  jury  upon  the 
theories  shown  by  the  following  instructions: 

III.  The  material  question  for  you  to  determine  in  this 
case  is  the  terms  of  the  oral  contract  made  between  the  plain- 
tiff and  the  defendant.    If  the  plaintiff  has  shown,  by  a 

S*  tei^comm**?011  PpePonderance  of  the  evidence,  that  it  was  the 
sion :  evidence :  agreement  between  himself  and  the  defendant 
issue*8  °n  °  that  the  defendant  would  protect  him  to  the 
amount  of  $1  an  acre  on  any  land  which  he  as  owner  or  agent 
should  sell  or  trade  to  a  buyer  produced  by  plaintiff,  then, 
under  the  facts  in  this  case,  plaintiff  would  be  entitled  to  a 
verdict  at  your  hands  against  the  defendant  for  the  sum  of 
$320.  But  if  it  was  the  agreement  between  the  plaintiff  and 
the  defendant  that  defendant  should  be  liable  only  for  such 
lands  as  were  owned  or  controlled  by  defendant,  and  the  320- 
acre  farm  situated  in  Dodge  county  was  not  in  such  list,  then 
plaintiff  cannot  recover.  IV.  If  the  agreement  between  the 
plaintiff  and  defendant  was  to  the  effect  that  plaintiff  should 
have  a  commission  of  $1  an  acre  in  case  of  sale  or  trade  by 
him  of  any  land  which  the  defendant  might  own  or  have 
listed  as  agent  there  or  thereafter  within  a  reasonable  time 
to  the  customer  produced  by  plaintiff,  then  plaintiff  will  be 
entitled  to  recover  the  sum  of  $320  in  this  case.  But  if,  by 
the  terms  of  the  oral  contract  between  the  parties,  it  was  not 
contemplated  that  defendant  should  be  liable  for  a  commission 
to  the  plaintiff,  in  case  he  should  trade  to  a  customer  pro- 
duced by  plaintiff  land  other  than  the  lands  included  in  the 
list  given  to  the  plaintiff  or  other  than  the  lands  which  he 
then  owned  or  controlled,  and  he  did  not  at  the  time  own  or 
control  the  land  which  it  is  admitted  he  sold  to  Schmedika, 
then  plaintiff  cannot  recover,  and  your  verdict  should  be  for 
defendant. 
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The  main  proposition  is  whether  or  not  there  was  any 
substantial  testimony  in  support  of  these  instructions.  Plain- 
tiff is  a  real  estate  agent  living  at  Webster  City,  and  defend- 
ant is  engaged  in  a  like  business  in  the  city  of  Minneapolis, 
Minn.  On  or  about  February  10,  1911,  defendant  came  to 
Webster  City,  Iowa,  and  had  a  talk  with  plaintiff  regarding 
the  finding  of  purchasers  for  Minnesota  land,  and  in  this 
conversation  agreed  to  pay  plaintiff  the  sum  of  $1  per  acre 
for  his  labors.  There  is  some  dispute  in  the  testimony  as  to 
just  what  the  agreement  was;  but  plaintiff  testified  substan- 
tially as  follows : 

Dakin,  in  the  office,  says  to  me,  'Now,'  he  says,  *I  have 
got  land  of  my  own,  and  I  have  always  got  lots  of  other  lands 
for  other  men  for  sale  or  trade,'  and  he  says,  'Anything  you 
might  bring  to  me  where  I  make  a  deal  I  will  protect  you  for 
$1  an  acre  whether  it  is  mine  or  other  men's  land.' 

Defendant  testified,  regarding  this,  as  follows: 

* 

I  was  in  conversation  with  Mr.  Hill.  I  told  him  I  had 
some  land  in  Southern  Minnesota,  also  a  list  of  lands.  I  think 
I  handed  him  a  pamphlet — at  least,  I  intended  to,  if  I  did  not 
— of  the  lands  I  owned  and  controlled.  I  says,  'If  you  get  any- 
thing for  me  on  the  purchase  of  any  of  these  lands,  I  will  take 
care  of  you  and  a  dollar  an  acre  commission. '  I  won't  be  posi- 
tive that  I  handed  him  a  pamphlet,  but  I  generally  do  when 
talking  to  an  agent.  I  always  have  them  in  my  pocket,  and 
have  a  printed  list  of  lands  I  either  own  or  control.  That 
was  the  understanding  I  wanted  to  infer  on  him  when  we 
were  talking. 

A  witness  in  corroboration  of  plaintiff  testified: 

They  were  talking  about  a  packing  plant  Mr.  Hill  had,  I 
think,  for  trade  or  sale,  or  something  like  that.  They  were 
talking  about  different  deals.  I  heard  Dakin  tell  Hill  that  he 
would  take  care  of  him  for  a  dollar  an  acre  for  all  deals  he 
would  bring  to  him  or  make  with  him.  ...  He  was  to 
have  a  dollar  an  acre  for  all  the  deals  he  would  bring  to  him. 
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Nothing  was  said  about  when  he  was  to  bring  them.  He  said 
any  deal  they  made — 'any  man  you  bring  that  we  make  a  deal 
through  you,  I  will  protect  you  for  a  dollar  an  acre. '  I  don 't 
remember  about  anything  being  said  about  this  land  being 
owned  or  listed  with  Dakin. 

A  jury  was  justified  in  finding  that  plaintiff  was  to  have 
a  commission  for  taking  any  one  to  defendant  to  whom  he 
(defendant)  sold  or  made  exchange  for  lands,  whether  owned 
by  defendant  or  held  by  others  for  sale  or  trade.  There  was 
also  testimony  to  the  effect  that,  at  the  time  of  the  original 
conversation,  defendant  called  plaintiff's  attention  to  some 
land  he  had  for  sale  or  trade  at  or  near  Rochester,  Minn., 
and  that  plaintiff  told  him  of  a  man  by  the  name  of 
Schmedika,  who  owned  a  packing  plant  in  Des  Moines  which 
he  would  exchange  for  lands.  Schmedika  was  called  up  by 
phone  and  asked  to  go  and  see  the  Minnesota  land.  This 
he  refused  to  do  until  defendant  examined  the  packing  plant. 
A  few  days  afterward  Dakin  went  to  see  the  plant,  and  plain- 
tiff was  notified  to  have  his  man  meet  him  (defendant)  at 
Radcliffe,  Iowa,  and  accompany  him  to  Rochester  to  look 
over  the  Minnesota  land.  All  parties  proceeded  to  Rochester, 
and,  after  looking  over  the  land,  Schmedika  said  that  it  did 
not  suit  him  and  he  would  not  consider  a  trade  for  the  prop- 
erty. Plaintiff  testified  that  defendant  then  said  to  him: 
' '  '  Now  I  think  I  have  a  tract  of  land  at  Dodge  Center  that 
would  just  suit  the  party.  I  will  look  it  up  and  get  it  in 
shape,  and  I  will  come  down  and  see  you  or  write  you.'  "  To 
which  he  (plaintiff)  responded,  saying:  "All  right."  Plaintiff 
saw  no  more  of  Schmedika  until  after  he  had  made  a  deal 
with  Dakin  for  an  exchange  for  the  Dodge  Center  land. 
Plaintiff  further  testified,  with  reference  to  the  Dodge  Center 
land,  as  follows :  ' '  I  do  not  know  what  land  this  was  he  told 
me  he  had  at  Dodge  Center.  He  did  not  describe  the  land  to 
me,  nor  did  he  tell  me  what  interest  he  had  in  it.  He 
told  me  he  had  a  piece  of  land  at  Dodge  Center  that 
he  thought  would  suit  the  party.    I  think  he  had  the  land 
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listed.  It  waa  only  necessary  to  know  about  how  he  could 
make  terms.  Schmedika  had  to  have  certain  lands  if  he 
traded.  The  land  we  took  him  up  there  to  see  didn't  suit 
Schmedika.  He  (Dakin)  claimed  it  was  his  own  land.  He 
didn't  say  whether  this  other  land  was  his  own  or  somebody 
else's.  He  said  it  was  at  Dodge  Center,  Minn.  All  I  know  is 
that  he  traded  land  at  Dodge  Center  for  the  packing  plant." 
Plaintiff  saw  Dakin  once  after  the  deal  was  made,  but  did  not 
say  anything  to  him  about  it.  The  trip  to  Rochester  was  made 
on  the  21st  or  22d  day  of  February,  1911,  and  Schmedika 
traded  his  packing  plant  for  the  Dodge  Center  land  about  the 
middle  of  March. 

Schmedika,  who  was  a  witness  for  the  plaintiff,  testified, 
in  substance,  as  follows: 

.  .  .  During  the  last  year  I  owned  what  is  known  as 
the  Iowa  Packing  Plant  in  Des  Moines.  I  made  a  deal  with 
Silas  Dakin,  the  defendant  in  this  case,  for  land  near  Dodge 
Center,  in  Dodge  county,  Minn.  I  made  the  deal  some  time 
in  March,  1911,  just  about  a  year  ago  now.  I  met  Mr.  Dakin 
at  Dodge  Center.  He  took  me  out  and  showed  me  the  land, 
and  I  traded  for  it.  The  land  suited  me,  and  we  finally 
agreed  on  terms,  and  I  traded.  There  were  320  acres.  •  .  . 
I  went  to  Rochester  with  Mr.  Hill  to  look  at  a  piece  of  land 
with  Mr.  Dakin.  Then  I  came  back.  That  land  didn't  suit 
me ;  it  wasn't  what  I  wanted.  Mr.  Hill  was  not  my  agent.  I 
didn't  have  him  employed  in  any  way.  I  never  agreed  to  pay 
him  any  commission.  He  got  on  to  this  deal.  I  should  have 
paid  him  commission  if  he  had  started  it,  but  he  called  me  up 
or  wrote  me  that  he  had  land  that  would  suit  the  deal  for  the 
packing  plant.  He  called  me  up  and  told  me  about  this  deal. 
.  .  s  I  met  Mr.  Hill  some  time  along  the  first  part  of  the 
year,  I  should  judge.  He  wrote  me,  prior  to  that  time,  about 
a  piece  of  land  he  had  in  Lincoln  county,  Minn.  It  was  not 
this  piece  of  land.  I  went  part  way  to  see  that,  but  Hill 
missed  the  train,  and  I  went  as  far  as  Elmore  and  came  back. 
I  do  not  know  who  had  this  land  that  I  finally  traded  for  up 
there  for  sale.  My  deed  came  from  G.  D.  Schultes  of  Dodge 
Center.  The  business  was  done  in  Des  Moines  and  at  the  bank 
in  Dodge  Center;  I  think  it  was  the  Farmers'  National  Bank, 
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if  I  am  not  mistaken.  ...  I  was  up  there  personally 
when  the  terms  were  reached  or  arrived  at.  I  had  not  met 
Schultes  personally  at  that  time.  He  lived  at  Dodge  Center. 
My  dealings  were  through  a  bank  at  Des  Moines.  Mr.  Lyon 
deposited  the  money  there.  The  papers  were  sent  to  Des 
Moines  for  payment.  I  turned  in  the  plant  at  so  much  and 
a  money  difference.  The  land  was  more  valuable  than  the 
plant.  I  did  not  hear  the  question  asked  there  at  Rochester 
whether  Dakin  had  any  proposition  to  put  up.  The  way  I 
came  to  deal  for  the  property  at  Dodge  Center  is  this :  I  had 
made  three  different  trips  to  look  at  property,  and  had  spent 
a  good  deal  of  time,  and  I  did  make  the  offer  to  Mr.  Dakin 
that  if  he  ever  had  anything  he  thought  would  suit  me  to 
let  me  know.  That  was  after  I  had  turned  down  the  land 
proposition  at  Rochester.  Mr.  Dakin  said  he  had  something 
he  thought  would  suit  me.  Mr.  Dakin  did  not  tell  me  that  day 
at  Rochester  that  he  had  another  piece  of  land  at  Dodge 
Center.  Some  time  later  he  wrote  me.  I  told  Dakin  if  he 
had  any  other  land  to  let  me  know.  Dakin  was  not  my  agent 
up  there.  I  don't  know  that  I  had  any  agent,  because  I 
turned  down  the  proposition.  I  could  do  as  I  pleased.  When 
I  turned  this  deal  down,  I  did  not  talk  commission.  I  never 
considered  Hill  in  the  deal.  When  the  Rochester  piece  fell 
down,  it  would  not  suit  me,  that  was  all. 

Defendant  testified  on  this  point  as  follows : 

Mr.  Schmedika  refused  to  make  a  deal  there  (at  Roches- 
ter) at  that  time.  I  afterwards  sold  or  exchanged  property 
with  him.  That  morning  while  we  were  at  the  depot  Schmedika 
in  a  conversation  says:  'Well,  if  you  are  in  the  land 
business  yourself  and  run  onto  anything  that  will  suit  me, 
you  know  from  what  I  have  pointed  out  coming  in  what  will 
suit  me;  why  I  am  ready  for  a  deal.'  I  afterwards  cor- 
responded with  him.  After  their  leaving,  some  two  hours 
or  such  a  matter  after  that,  I  found  an  agent  at  Dodge  Center 
that  had  a  piece  of  land  listed,  and  I  was  talking  with  him 
in  regard  to  it,  and  asked  him  if  he  thought  his  party  would 
make  any  change.  He  thought  there  was  a  possible  chance. 
Harry  Whitney,  cashier  of  the  Farmers'  National  Bank  at 
Dodge  Center,  was  the  agent.  I  did  not  have  that  land 
listed  myself.  I  had  no  interest  in  the  land  outside  of  the 
dividing  of  the  commission  if  T  made  a  deal  for  him.    That 
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is  the  only  way  I  was  interested.  If  the  deal  was  made,  I 
was  to  have  $220  as  my  share  of  the  commission.  The  agent 
who  had  the  land  for  sale  was  to  have  the  rest.  There  were 
320  acres  of  land.  ...  I  didn't  consider  Hill  in  the 
second  deal,  because  Schmedika  listed  the  property  with  me 
for  exchange  right  there  in  Rochester  before  Hill.  It  was 
also  asked  if  I  had  any  other  property  to  be  bought,  and  I 
told  him  I  had  not.  It  is  absolutely  not  true  that  I  told  him 
I  might  have  that  property  in  Dodge  Center.  I  didn't  con- 
sider Hill  in  the  second  deal  at  all.  .  .  .  I  didn't  consider 
he  (Hill)  was  in  the  deal  at  all.  I  didn't  consider  he  had 
any  right  in  the  deal  so  far  as  I  was  concerned,  because  I  got 
Schmedika  to  go  with  the  man  that  had  this  land  listed.  I 
showed  Schmedika  the  land  at  Dodge  Center,  and  I  took  him 
back  to  introduce  him  to  agent  Harry  Whitney  in  the  bank, 
and  was  just  there  between  trains  and  only  had  a  short  time. 
Q.  You  neither  had  this  land  as  owner,  nor  did  you  control  it, 
nor  was  it  listed  with  you  ?    A.  No,  sir. 

This  is  practically  the  entire  record  in  the  case,  and, 

although  the  fact  issues  are  close,  we  are  constrained  to  hold 

that  there  was  enough  testimony  in  support  of  plaintiff's  claim 

to  take  every  issue  to  the  jury.    Our  conclusion  finds  some 

support  in  Murphy  v.  HUtibridle,  132  Iowa,  114;  Rounds  v. 

Alee,  116  Iowa,  345. 

The  judgment  must  therefore  be,  and  it  is,  Affirmed. 

Weaver,  C.  J.,  and  Gaynor  and  Withrow,  JJ.,  concur. 


C.  L.  McFarland,  Appellee,  v.  J.  H.  Howell  and  William 

B.  Cline,  Appellants. 

Agency:  commission  for  sale  of  land:  right  of  recovery:  evi- 
1  dence.  Where  plaintiff,  employed  to  sell  land,  knew  that  it  was 
listed  for  sale  with  other  agents,  and  before  closing  a  sale  to  his 
purchaser  he  also  knew  that  another  agent  had  closed  a  sale  with 
another  purchaser,  and  that  the  owner  being  first  informed  of  the  sale 
by  the  other  agent  had  signed  a  contract  before  he  was  informed 
of  the  sale  made  by  plaintiff,  he  was  not  entitled  to  his  commission. 
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Same:     compliance  with  terms  of  sals.     An  agent  authorized  to 

2  sell  land  for  a  stated  cash  payment  on  execution  of  the  contract, 
does  not  comply  with  the  contract  by  accepting  a  check  for  the  cash 
payment,  which  was  payable  to  a  third  person  and  could  not  there- 
fore be  cashed  either  by  him  or  his  principal  alone. 

Administrators:    contracts:     personal  liability.     An  administrator 

3  is  not  authorized  by  statute  to  employ  an  agent  to  Bell  land  belong- 
ing to  the  estate,  and  therefore  cannot  bind  the'  estate  for  com- 
missions paid,  but  is  personally  liable  therefor. 

Appeal  from  Wright  District  Court. — Hon.  C.  G.  Lee,  Judge. 

Thubsday,  November  13,  1913. 

Action  by  a  real  estate  broker  to  recover  a  commission 
for  sale  of  real  estate.  From  a  judgment  in  favor  of  plain- 
tiff  the  defendants  appeal. — Reversed. 


Sylvester  Flynn,  for  appellants. 

Birdsall  &  Birdsatt,  for  appellee. 

Withrow,  J. — The  plaintiff,  C.  L.  McFarland,  claims  re- 
covery in  this  action  under  an  oral  contract  between  himself 
and  the  defendants,  by  which,  as  alleged  by  him  in  his  peti- 
tion, he  was  to  find  a  purchaser  for  the  southeast  quarter  of 
section  10,  township  91,  Wright  county,  at  $95  per  acre,  $1,000 
to  be  paid  in  cash,  and  balance  to  be  paid  when  the  contract 
should  be  closed  by  execution  of  deed  of  conveyance,  and 
for  which  plaintiff  was  to  receive  $1  per  acre.  He  avers  that 
he  did  find  purchasers,  Rasmussen  and  Jepson,  who  agreed 
to  take  the  land  upon  the  terms  named,  and  that  they  were 
able,  ready,  and  willing  to  buy  on  the  terms  proposed,  by 
reasons  of  which  facts  the  plaintiff  alleges  he  became  en- 
titled to  a  commission  of  $160.  The  defendants  pleaded  that 
the  real  estate  in  question  belonged  to  the  estate  of  William 
Cline,  of  which  they  were  the  executors,  and  that  it  was,  on 
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behalf  of  the  estate,  listed  with  several  real  estate  agents  at 
the  price  of  $15,200,  of  which  $1,000  should  be  paid  in  cash 
upon  execution  of  the  contract,  the  balance  of  the  purchase 
price  to  be  paid  in  cash  upon  execution  and  delivery  of  a 
deed  of  the  executors,  authorized  and  approved  by  the  court, 
together  with  an  abstract  showing  good,  merchantable  title, 
and  that  the  fact  of  listing  with  other  agents  was  known 
to  plaintiff;  that  they  made  no  contract  with  the  plaintiff 
in  their  individual  capacity,  and  plaintiff  well  kn£w  that 
they  were  acting  only  as  executors.  They  further  say  that 
a  contract  of  sale  of  said  real  estate  was  made  by  them  as 
executors  with  a  purchaser  produced  by  another  agent,  and 
that  such  was  before  the  plaintiff  found  his  pretended  pur- 
chaser, and  that  by  such  binding  contract  of  sale  being 
entered  into  the  agency  of  plaintiff  terminated.  No  reply 
was  filed.  The  cause  was  tried  to  the  court,  and  a  judg- 
ment for  $160  and  costs  was  rendered  against  the  defendants, 
as  individuals,  and  they  appeal. 

I.  The  contract  pleaded  by  the  plaintiff  was  that  he 
was  to  find  a  purchaser  ready  and  willing  to  buy  the  lands 
at  the  price  and  terms  fixed.    His  testimony  was  that  he  was 

to  have  the  commission  if  he  found  the  buyer 
mission  for        and  made  the  sale.    The  latter  provision  varies 

I  sale  of  land:        . 

right  of  recov-    m  form  of  expression  from  that  pleaded  as  the 

ery:  evidence.  m  r 

agreement,  and  we  accept  it  as  the  basis  upon 
which  his  right  must  rest ;  and  this  must  be  considered  in  con- 
nection with  the  clearly  established  fact  that  he  knew  that 
other  agents  were  also  authorized  to  find  purchasers,  and  that 
if,  prior  to  his  finding  a  purchaser,  another  agent  had  secured 
an  offer  to  purchase,  which  was  accepted  by  the  owner, 
the  agreement  with  McParland  would  then  be  terminated. 
Fenton  v.  Miller,  153  Iowa,  747-762. 

We  turn  to  the  facts  upon  this  proposition.  The  appellee, 
McFarland,  with  whom  the  land  was  listed,  had  first  without 
success  endeavored  to  effect  a  contract  of  sale  with  one  Fred 
Rasmussen.     Afterwards,  as  claimed  by  him,  he  did  enter 
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into  an  agreement  with  Metz  H.  Rasmussen  and  John  Jepson, 
which  was  at  the  time  reduced  to  writing,  signed  by  the  in- 
tending purchasers,  and  Rasmussen 's  check  for  $1,000  was 
then  handed  to  McFarland  as  first  payment  under  the  con- 
tract. Neither  of  the  appellants  was  present  at  the  time,  nor 
had  knowledge  of  the  transaction  until  it  was  subsequently 
communicated  to  them  by  McFarland,  and  the  contract  was 
not  signed  by  them.  This  transaction  is  claimed  to  have  oc- 
curred between  11  and  12  o'clock,  in  the  forenoon  of  March 
25th.  McFarland,  after  the  instrument  was  signed  and  the 
check  delivered  to  him,  telephoned  Mr.  Howell,  one  of  the 
appellants,  who  was  at  Eagle  Grove,  stating  that  he  had  sold 
the  Cline  farm  and  would  send  the  contract  down.  He  did 
not  then  communicate  with  Mr.  Cline,  the  other  appellant. 
McFarland 's  testimony  as  to  the  talk  with  Howell  was  as 
follows:  That  after  he  had  told  him  he  had  sold  the  farm, 
Howell  said,  "Is  that  so,"  to  which  McFarland  answer,  "Yes, 
I  sold  it;  the  contract  is  signed  and  the  money  paid  down," 
to  which  Howell  said,  "All  right."  McFarland  said  he  would 
send  the  contract  to  Howell  for  his  signature,  to  which  the 
latter  replied,  "All  right."  The  contract  was  not  sent  to 
Howell,  but  to  Cline,  who  resided  in  another  town,  and  im- 
mediately upon  its  receipt  Cline  remailed  it  to  McFarland, 
with  the  written  indorsement,  'You  are  too  late,  as  I  was  no- 
tified it  was  sold  before  you  wrote  me  and  Howell  wrote  me  he 
had  signed  contract  for  sale  to  another  purchaser."  The  pur- 
chaser with  whom  the  contract  was  actually  made  was  secured 
by  one  Uhr,  another  broker  with  whom  the  land  had  been 
listed. 

On  March  23d  Howell  was  informed  that  Uhr  had  found 
a  purchaser  for  the  land,  one  Blackwell,  and  that  the  pur- 
chaser would  come  to  sign  the  contract  on  Monday,  the  25th. 
On  the  morning  of  that  day  one  Lynch,  who  was  interested  in 
the  McFarland  deal,  called  upon  Howell  at  the  bank,  and  said 
he  had  a  buyer  for  the  Cline  land.   Lynch  was  invited  into  the 

back  room  by  Howell,  with  the  statement  that  Uhr  was  there 
Vol.  162  Ia.- 
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and  had  a  purchaser.  Lynch  declined  to  meet  Uhr,  but  asked 
if  he  could  not  make  a  deal  with  Howell,  and  was  informed 
that  he,  Lynch,  must  speak  to  Uhr.  He  did  not,  but  left  the 
bank.  At  this  time  Lynch  was  acting  either  for  McFarland, 
in  the  expectation  of  dividing  the  commission  with  him,  or 
for  Rasmussen  and  Jepson,  to  secure  a  division  of  the  com- 
mission with  McFarland  for  their  benefit.  It  was  after  this 
conversation  at  the  bank  with  Lynch  that  Howell  was  called 
to  the  telephone  by  McFarland,  who  was  at  Goldfield,  and 
informed  of  the  contract  with  Rasmussen  and  Jepson.  A  writ- 
ten contract  of  sale  was  entered  into  between  Blackwell  and 
Howell  on  March  25th,  at  4  o'clock  p.  m.,  and  signed  by  Cline 
on  the  following  day.  The  record  discloses  that  there  had 
been  a  spirited  race  between  rival  brokers  to  secure  the  com- 
mission, and  also  that  McFarland  and  Uhr  had  earlier  been 
informed  by  Howell  that  he  and  Cline  would  not  pay  two 
commissions,  it  having  appeared  that  the  two  brokers  claimed 
to  have  secured  Fred  Basmussen  as  a  purchaser.  That  deal 
was  not  carried  through;  but  the  rivalry  then  existing  was 
yet  active,  and  found  expression  in  the  subsequent  conduct 
of  the  parties  in  the  deal  in  question.  In  the  view  we  take 
of  the  case  it  is  unnecessary  to  go  more  fully  into  a  statement 
of  the  evidence.  From  that  which  has  been  given  it  is  with- 
out fair  doubt  that  the  preparation  and  signing  of  the  Ras- 
mussen-Jepson  contract  was  after  Lynch  had  been  advised  of 
the  agreement  with  Blackwell,  and  was  aimed  to  meet  a 
crisis  which  would  involve  McFarland 's  commission.  The 
testimony  of  Lynch  was  that  he  talked  with  McFarland  after 
his  talk  with  Howell,  and  with  his  interest  in  the  deal,  and 
with  the  knowledge  that  if  the  Blackwell  deal  was  closed  his 
commission  dividing  or  sharing  plan  would  be  of  no  value, 
it  is  not  an  unreasonable  conclusion  that  McFarland 's  activ- 
ities were  prompted  by  information  received  over  the  tele- 
phone as  to  the  Blackwell  transaction.  Whatever  may  have 
been  the  transaction  between  McFarland  and  Rasmussen  and 
Jepson,  it  must  have  come  within  the  requirements  of  McFar- 
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land's  authority,  and  have  been  in  time  before  it  would  be- 
come binding  upon  Howell  and  Cline.  It  is  significant  that 
the  agreement  was  sent  to  Cline  and  not  to  Howell  for  signa- 
ture, in  the  light  of  the  knowledge  by  Howell  and  possible 
want  of  knowledge  by  Cline  of  the  Blackwell  transaction.  It 
received  the  confirmation  of  neither,  unless  it  tnay  be  held 
that  Howell's  statement  of  "All  right,"  when  advised  of  the 
McFarland  transaction,  may  be  so  construed,  but  this,  with  the 
explanation  made  by  him,  must  be  considered  in  the  light  of 
then  existing  facts.  The  Rasmussen-Jepson  alleged  contract 
bore  only  their  signatures.  McFarland  did  not  assume  to 
bind  his  principals  by  signing  it  for  them,  but  sent  it  for 
their  approval.  This  it  did  not  receive,  but  was  rejected  by 
both  because  of  the  prior  contract,  for  before  the  time  of  the 
receipt  by  Cline  of  the  McFarland  contract  for  signature,  the 
Uhr  contract  had  been  signed  by  Howell. 

We  also  must  conclude  from  the  evidence  that  at  and  be- 
fore the  time  it  is  alleged  the  deal  was  closed  with  Jepson  and 
Rasmussen,  McFarland  knew  of  the  transaction  with  Black- 
well,  which,  if  not  fully  completed  by  the  indorsement  of  both 
parties  by  completed  written  contract,  had  progressed  as  far 
as  did  the  McFarland  deal,  and  was  prior  in  point  of  time, 
and  with  such  knowledge  the  appellee  was  bound  to  know  that 
his  agency  had  been  revoked.  There  does  not  appear  to 
have  been  any  bad  faith  on  the  part  of  Howell  and  Cline. 
They  knew  of  the  activity  of  the  different  agents,  and  were 
seeking,  among  other  things,  to  avoid  liability  for  more  than 
one  commission ;  and  in  first  formally  accepting  the  Uhr  pur- 
chaser, and  in  contracting  with  him,  we  must  hold  under  this 
record  that  they  did  not  become  liable  to  McFarland. 

II.  But  there  is  another  view  under  the  evidence  which 
is  equally  controlling  against  the  appellee.  The  check  for 
$1,000  given  by  Rasmussen  was  made  payable  to  the  Farmers' 

Savings  Bank  or  order,  and  was  drawn  on 
ance  with  the  same  bank.    Rasmussen  testified  that  it 

terms  of  sale. 

was  good,  although  he  did  not  know  if  he  then 
had  that  amount  in  his  credit  in  the  bank.    But  aside  from 
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that,  instead  of  being  made  payable  to  others,  it  must  have 
been  drawn  in  favor  of  Howell  or  Cline,  or  both,  or,  giving 
the  most  liberal  construction  to  the  claim  of  McFarland,  to 
him  as  agent  for  them  before  it  could  have  been  a  payment 
as  earnest  money.  It  was  not  cash,  although  so  stated  to  be  by 
McFarland  over  the  telephone ;  nor  was  it  in  such  form  that 
any  of  the  parties  for  whom  it  was  intended,  if  it  was  in  fact 
given  as  payment,  could  by  their  own  indorsement  alone  have 
realized  upon  it.  There  was  required  the  indorsement  of  one 
who  was  a  stranger  to  the  transaction,  in  no  privity  with  any 
of  its  parties ;  and  the  burden  of  securing  such  could  not  be 
imposed  upon  the  person  to  whom  it  was  delivered  as  pay- 
ment, without  his  assent.  But  beyond  this  appears  in  the 
testimony  of  McFarland  the  statement:  "I  never  got  it 
cashed;  I  could  not  cash  that  one,"  referring  to  the  check. 
The  general  rule  is  that  when  a  check  is  received  by  the 
creditor  there  is  no  presumption  that  he  takes  it  in  payment, 
but,  on  the  contrary,  the  implication  is  that  it  is  only  to  be 
regarded  as  payment  when  cashed.  2  Daniel,  Neg.  Inst.  Sec- 
tion 1623 ;  DUle  v.  White,  132  Iowa,  327.  To  this  rule  there 
is  the  qualification  that  the  creditor  may,  if  he  pleases,  accept 
it  as  payment,  it  being  a  question  of  fact  as  to  the  intent  of 
the  parties.  McFarland 's  authority  was  to  receive  cash.  He 
accepted  an  instrument  upon  which  he  said  he  could  not 
draw  the  money.  It,  therefore,  was  not  a  payment  in  cash. 
His  right  to  recovery  were  the  sale  upon  which  he  relies 
made  prior  to  the  Blackwell  contract,  was  necessarily  based 
upon  a  strict  compliance  with  the  terms  and  conditions  of 
sale,  unless  there  was  a  waiver  by  the  owners,  and  with- 
out authority  from  his  principals  the  delivery  of  the  check 
to  him  was  not  a  cash  payment.  Knudson  v.  Laurent, 
159  Iowa,  189 ;  Ormsby  v.  Graham,  123  Iowa,  202-218.  We  are 
of  opinion  that  in  this  respect  there  was  a  failure  on  the 
part  of  McFarland  to  comply  with  the  terms  of  the  contract 
under  which  he  claims,  and  that  in  holding  the  plaintiff  en- 
titled to  recover  the  trial  court  committed  error. 
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III.  The  contention  of  the  appellants  that  they  could 
not  be  held  personally  liable  on  the  contract  in  suit,  should 
there  be  a  right  of  recovery,  cannot  be  upheld.    The  general 

8.  administba-      ru*e  *s  ^at  c011*1"*6*8  of  an  executor  or  admin- 
tracts  :°per-       istrator,  although  made  in  the  interest  and  for 

Bonal  liability.     the  benefit  of  the  egtate>  jf  m&de  upQn  ft  new 

and  independent  consideration  moving  to  the  representative 
of  the  estate,  are  personal  obligations,  and  do  not  bind  the 
estate.    18  Cyc.  247. 

This  court  has  held  in  Valley  National  Bank  v.  Crosby, 
108  Iowa,  653,  that  an  administrator,  in  the  absence  of 
statutory  authority,  cannot  bind  the  estate  by  his  personal 
contracts.  The  primary  liability,  in  instances  like  the  present 
one,  is  upon  the  persons  creating  the  obligation,  in  their  in- 
dividual capacity,  although  the  probate  court  may,  upon 
proper  showing  that  the  expenditure  was  for  the  interest  of 
the  estate,  allow  the  claim  as  a  personal  one  of  the  executor 
or  administrator.  There  is  no  provision  of  the  statute  author- 
izing expenditures  such  as  here  claimed,  and  the  case  falls 
within  the  rule  stated. 

We  need  not  give  attention  to  other  errors  asigned  by  the 
appellants.  The  result  which  we  have  reached  as  to  the  find- 
ing of  the  trial  court  is  conclusive  of  the  case.  The  judgment 
is  Reversed. 

Weaver,  C.  J.,  and  Deemer  and  Gaynor,  JJ.,  concur. 


J.  A.  Witte  and  Wirt  Eoe,  Appellants,  v.  Harold  Gardner, 
Known  as  Jack  Gardner,  A.  A.  Kugler  and  G.  G. 
Gardner,  Appellees. 

Baal  property:    specific  performance:    oral  contract:    evidence. 
1    In  this  action  for  specific  performance  of  an  oral  contract  for  the 
purchase  and  sale  of  land,  the  evidence  is  reviewed  and  held  insuf- 
ficient to  show  by  clear  and  satisfactory  proof  that  the  minds  of 
the  parties  met  in  the  alleged  agreement. 
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Same:  part  payment:  statute  op  frauds:  evidence.  To  consti- 
2  tute  a  check  part  payment  on  an  oral  contract  for  the  purchase  of 
land,  so  as  to  take  the  contract  out  of  the  statute  of  frauds,  it  must 
have  been  exclusively  referable  to  the  contract  between  the  parties. 
Where  there  was  no  definite  agreement  in  the  first  instance,  and 
the  giving  of  the  check  was  conditional,  there  must  have  been  a 
subsequent  agreement  and  ratification  of  the  acceptance  of  the 
check  based  thereon  to  take  the  transaction  out  of  the  statute.  The 
evidence  in  this  case  fails  to  show  such  subsequent  agreement. 

Appeal  from  Mitchell  District  Court. — Hon.  J.  F.  Clyde, 

Judge. 

Friday,  November  14, 1913. 

Action  in  equity  for  specific  performance. — Affirmed. 

John  McCook  and  Bush  &  Spaanum,  for  appellants. 

Mears  &  Lovejoy  and  A.  A.  Kugler,  for  appellees. 

Withrow,  J. — The  appellees  were  the  owners  of  certain 
real  property  in  Mitchell  county,  Iowa.  It  is  the  claim  of  the 
appellants  that  on  or  about  the  13th  day  of  July,  1912,  the 
appellees  offered  to  sell  said  property  to  the  appellants  for  a 
consideration  of  $98  per  acre,  $500  of  the  consideration  to  be 
then  paid,  the  balance  to  be  paid  March  1,  1913,  when  con- 
veyance should  be  made,  subject  to  an  existing  mortgage  for 
$8,500  then  against  the  property,  which  mortgage  drew  5  per 
cent.,  the  grantees  to  assume  the  mortgage,  with  interest  from 
March  1,  1913.  Appellants  aver  that  they  accepted  said 
proposition,  and  at  the  time  paid  to  the  appellees  the  sum  of 
$500  in  cash,  which  was  accepted  by  the  appellees  to  bind  the 
purchase  upon  the  terms  and  conditions  above  stated.  They 
aver  a  refusal  on  the  part  of  appellees  to  carry  out  the  con- 
tract, and  a  readiness  and  willingness  and  continuous  offer 
on  their  part  to  perform  the  same.  They  also  aver  a  repudi- 
ation of  the  contract  on  the  part  of  the  appellees,  and  pray 
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a  decree  for  specific  performance.  Other  claims  in  the  petition 
need  not  be  stated,  as  they  relate  only  to  injunction  and  to 
possessory  rights. 

The  appellees,  defendants  in  the  original  proceeding,  deny 
that  a  contract  of  sale  was  entered  into  and  payment  and 
receipt  of  earnest  money  made  thereunder.  They  plead  the 
statute  of  frauds  against  the  alleged  agreement,  which  was 
in  parol.  In  reply  the  appellants  plead  that  $500  was  paid 
by  them  and  accepted  by  the  appellees,  and  that  the  same 
has  been  retained  by  them,  and  that  they  are  therefore 
estopped  from  claiming  that  the  agreement  is  not  binding 
upon  them,  or  from  refusing  to  carry  out  the  conditions 
thereof.  Upon  hearing  the  petition  of  appellants  was  dis- 
missed. 

It  appears  from  the  evidence  that  the  land  was  listed 
with  Witte  for  sale  as  147.74  acres  at  $98  per  acre,  subject  to 
a  mortgage  for  $8,500  at  5  per  cent.,  due  in  1916,  the  crop 
of  1912  being  reserved,  the  owner  to  pay  the  taxes  of  1912. 
This  listing  was  brought  about  through  the  agency  or  efforts 
of  Roe ;  his  transactions  having  been  with  A.  A.  Eugler,  onev 
of  the  owners.  No  question  is  raised  as  to  the  power  of 
Kugler  or  Harold,  otherwise  Jack,  Gardner,  to  bind  all  the 
owners  of  the  land.  The  only  question  which  we  need  to 
consider  is  whether  there  was  an  agreement  between  the 
parties  as  to  terms  of  sale  at  the  time  the  check  for  $500 
was  left  with  Kugler.  On  this  question  Witte  testified  that 
they,  Witte  and  Roe,  told  Eugler  in  his  office,  on  July  12th, 
that  they  would  give  them  $95  per  acre,  and  pay  $500  down, 
$2,000  March  1, 1913,  and  assume  the  mortgage  on  the  farm, 
and  give  back  a  second  mortgage  for  the  balance  of  the 
consideration,  payable  in  five  years  at  6  per  cent. ;  that  Kugler 
said  he  did  not  think  they  could  do  that.  He,  Kugler,  then 
talked  with  the  Gardners  over  the  telephone,  one  being  at 
Stacyville  and  the  other  at  Estherville,  and  then  informed 
Witte  that  Gardner,  at  Estherville,  would  not  take  $95,  but 
would  take  $98,  but  left  it  to  Kugler  and  his  brother  at  Stacy- 
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ville.  Witte  further  testified  that  he  wrote  out  a  check  for 
$500  and  gave  it  to  Kugler,  who  said,  "Now  don't  leave  this 
here  on  the  $95  offer,  because  I  don't  think  we  could  do  that; 
but  I  will  take  it  on  part  payment  on  the  $98  offer.' '  On 
cross-examination  the  witness  testified  that  at  the  time  he 
gave  the  check  to  Kugler  he  had  not  offered  $98  for  the  land, 
and  such  offer  was  not  made  until  later,  when  he  saw  Jack 
Gardner  at  Stacy  ville.  He  further  said :  *  'We  never  told  him 
we  left  the  check  there  on  the  $98  deal  at  the  time."  "Had 
not  then  made  any  other  offer  than  $95."  It  also  appears 
from  the  testimony  of  Witte  that  after  the  alleged  payment 
of  $500,  but  on  the  evening  of  the  same  day,  he  met  Kugler, 
who  tendered  the  check  back  to  him,  saying  that  he  had 
talked  with  Gardner  at  Estherville,  and  that  they  were  not 
satisfied.  To  this  Witte  replied  that  he  had  seen  Jack  Gard- 
ner and  bought  the  farm  (for  $98)  to  which  Kugler  replied 
they  had  not  bought  it  yet,  and  some  question  then  arose  as 
to  assuming  the  interest  to  March  1,  1913,  on  the  $8,500 
mortgage. 

Roe,  a  co-plaintiff,  testified  as  to  the  $500  transaction : 

On  the  first  start  we  gave  Mr.  Kugler  a  check  for  $500 
to  show  him  on  the  $95  deal  when  he  talked  with  the  boys  that 
we  meant  business  and  weren't  fooling  about  it,  and  he  took 
the  check  that  way,  and  then  had  his  talk  with  them,  and 
wouldn't  accept  it  as  a  payment  at  $95  an  acre  because  they 
wouldn't  sell,  he  said,  at  $95  an  acre ;  and  we  had  a  long  talk 
there,  and  we  couldn't  come  to  any  agreement  on  the  $95 
deal,  and  so  when  we  left  to  go  and  see  Gardner  at  Stacyville, 
we  left  the  check  there,  and  he  said  he  wouldn't  take  the 
check  then  of  $500  on  the  $95  deal,  but  that  he  would  accept 
it  on  the  $98  one  as  a  $500  payment;  I  think  those  are  the 
very  words  he  used.  (On  cross-examination  he  further  testi- 
fied) :  When  Witte  handed  Kugler  the  check  he  said  there 
was  no  use  handing  him  that  check  on  the  $95  deal,  and  Mr. 
Witte  said,  'You  will  want  to  talk  with  the  boys  about  it, 
and  we  will  hand  you  this  check  to  show  that  we  mean 
business  and  mean  to  buy  the  land. '    Witte  told  him  to  take 
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that  check  so  that  if  Jack  Gardner  called  him  up  about  this 
deal,  Kugler  could  assure  him  that  we  mean  business,  and 
that  was  the  statement  that  Witte  made  to  Mr.  Kugler  when 
he  handed  him  the  check.  The  check  was  handed  to  Kugler 
in  the  forenoon  at  Mr.  Kugler 's  office.  When  Kugler  told 
Witte  there  was  no  use  leaving  any  check  on  the  $95  offer, 
Witte  said:  'We  will  leave  it  here  anyway,  and  if  any  one 
of  the  boys  call  you  up  and  ask  you  about  it,  you  can  assure 
them  we  meant  business  because  the  check  is  here. ' 

That  afterwards  they  went  to  see  Jack  Gardner  at  Stacy- 
ville  and  parol  agreement  was  finally  made  to  take  the 
land  at  $98. 

Kugler  testified: 

Well,  Mr.  Witte,  when  he  pulled  his  checkbook  out  of  his 
pocket,  says,  'I  will  leave  this  check  here  for  $500/  and 
started  to  write  it  out,  and  I  said  he  didn't  need  to 
leave  any  check  there  at  all,  and  that  I  wouldn't  accept  any 
check  under  any  consideration  until  the  details  of  the  contract 
or  agreement  that  we  had  been  talking  over  more  or  less  were 
finally  settled  and  determined;  then  he  said  that  he  would 
leave  the  check  there  anyway  to  show  that  they  meant  busi- 
ness, and  I  said  they  didn't  need  to  leave  it  there  for  any 
purpose;  I  said  you  don't  need  to  leave  a  check  here  for  any 
purpose  whatever,  and  when  the  contract  is  finally  determined 
you  can  make  out  your  check,  but  he  made  the  check  out  any- 
way, and  went  on,  and  left  it  there ;  laid  it  on  the  corner  of 
the  desk  and  went  away  with  it  there.  He  did  not  hand  it 
to  me,  and  I  did  not  take  it  up  from  where  he  laid  it  till  they 
returned  from  Stacyville.  I  went  to  give  the  check  to  him 
at  that  time;  that  was  in  the  evening  after  supper.  After 
the  visit  of  Witte  and  Roe  to  Jack  Gardner  and  upon  their 
return  I  had  a  talk  with  them.  They  came  and  said  they 
had  bought  the  place,  and  I  asked  what  arrangements  had 
been  made  about  the  interest  and  taxes,  and  they  said  that 
nothing  had  been  made ;  that  they  had  made  no  arrangements 
in  this  respect;  and  I  said,  'You  don't  get  the  place  without 
paying  interest  for  at  least  a  part — you  don't  get  the  place 
without  paying  the  interest  or  at  least  a  part  of  it,  from  the 
time  you  buy  it  until  it  becomes  due,  March  1st,  1913,'  and 
then  he  said  that  they  had  already  bought  the  place,  and  I 


122    ,  Witte  v.  Gakdnek.  [162  Iowa 

said,  'You  haven't  unless  you  make  some  arrangement  about 
the  proposition  of  the  interest,  which  has  not  been  done, '  and 
that  was  the  time  I  told  him  about  that,  and  wanted  to  give 
him  back  the  check  he  left  on  my  desk. 

From  the  testimony  of  Harold  (Jack)  Gardner  it  appears 
that  no  talk  was  had  between  himself  and  Witte  and  Roe 
about  assuming  the  interest ;  that  he  supposed  the  purchasers 
would  pay  the  interest  due  March  1,  1913.  The  check  which 
was  left  by  Witte  was  tendered  back  to  Witte  and  refused 
by  him,  and  immediately  thereafter  was  mailed  to  him  by 
Kugler  by  registered  letter,  which  Witte  refused  to  accept, 
and  the  letter,  with  its  contents,  after  being  through  the  dead- 
letter  office  was  returned  to  Kugler. 

I.  We  have  given  sufficient  of  the  testimony  to  indicate 
the  real  question  in  controversy,  and  that  is  whether,  upon 
the  acceptance  of  the  $98  offer,  proof  of  a  contract  of  sale 
l.  rbal  prop-        has  been  sufficiently  shown,  and,  if  so,  if  it 

ebty  :   specific  .     j  ..-•         .  ,•/»       ,.  <•_         .i 

performance:  was  accepted  without  qualification  by  the 
evidence.  '  owners  of  the  land,  whether  the  $500  payment 
of  check  is  sufficient  to  remove  the  case  in  its  proof  from  the 
prohibition  of  the  statute  of  frauds.  No  claim  is  made  that 
there  was  a  meeting  of  the  minds  of  the  parties  at  the  time 
the  check  was  handed  to  Kugler  by  Witte.  The  whole  evi- 
dence is  conclusive  that  at  such  time  it  could  not  have  been 
considered  as  a  payment,  and  was  not  understood  as  having 
that  effect;  but,  on  the  contrary,  the  greatest  force  that  can 
be  given  to  it  was  that  it  was  left  as  an  evidence  of  good  faith 
on  the  part  of  Witte  and  Roe  in  their  endeavor  to  purchase 
the  land.  The  evidence  further  shows  that  at  the  time  Kugler 
first  offered  to  return  the  check  to  Witte,  which  was  after 
the  interview  of  appellants  with  Jack  Gardner,  at  least  be- 
tween Kugler  and  the  appellants,  and  we  think  from  the 
weight  of  the  testimony  as  between  Gardner  and  the  appel- 
lants, there  was  yet  in  dispute  the  question  as  to  assuming 
interest  on  the  $8,500  mortgage.  Moreover,  it  is  admitted  by 
Witte  that  at  the  time  the  $500  check  was  handed  to  Kugler 
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or  laid  upon  his  desk,  no  offer  other  than  at  $95  per  acre 
had  been  made  by  him.  We  are  satisfied  from  a  reading  of 
the  evidence  that  there  was  a  failure  on  the  part  of  the  ap- 
pellants to  show  by  clear  and  satisfactory  evidence  that  there 
had  been  a  meeting  of  the  minds  in  the  alleged  parol  contract, 
even  upon  the  theory  that  the  $500  check  was  to  be  applied 
upon  a  purchase  of  $98,  and  proof  of  that  strength  is  neces- 
sary before  a  court  is  warranted  in  entering  a  decree  for 
specific  performance.  Collins  v.  Collins,  138  Iowa,  470 ;  Witts 
v.  Westendorf,  140  Iowa,  293;  Kinman  v.  Botts,  147  Iowa, 
474 ;  Ross  v.  Ross,  148  Iowa,  729. 

II.  The  giving  of  the  $500  check  was  in  the  first  instance 
only  conditional.     If  an  offer  of  $98  was  not  accepted,  no 
question  could  be  raised  against  the  right  of  appellants  to 
2    Samb:  part        have  it  returned  to  them.   To  give  it  the  effect 
ute^fnrVaud£   °'  payment  it  must  have  been  exclusively 
evidence.  referable  to  an  agreement  between  the  parties. 

Collins  v.  Collins,  supra.  Admittedly  none  existed  at  the 
time;  and,  even  though  it  may  be  urged  that  by  their  sub- 
sequent acts  the  appellees  ratified  or  accepted  it  as  payment, 
and  this  conclusion  only  can  be  reached  by  giving  to  the  testi- 
mony the  greatest  force  claimed  for  it  by  the  appellants, 
there  yet  remains  the  question  of  proof  of  the  agreement 
itself  upon  which  such  ratification  could  only  be  based,  and 
this  we  are  bound  to  hold  was  insufficient. 

The  decree  of  the  trial  court  is  Affirmed. 
Weaver,  C.  J.,  and  Ladd  and  Gaynor,  JJ.,  concur. 


W.  A.  Phelps,  Appellant,  v.  The  Chicago,  Rock  Island  & 
Pacific  Railway  Company,  Appellees. 

Assault    and    battery:    civil    action r   evidence:    disposition    op 

1    assailant:     prejudice.       Where    there    were    eyewitnesses     who 

testified  to  an   alleged   assault   and  battery  the   plaintiff  cannot 

show  the  character  and  disposition  of  his  assailant  with  reference 
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to  his  being  a  quarrelsome  or  peaceable  man,  in  a  civil  action  for 
damages;  and  the  rule  is  not  changed  by  reason  of  the  fact  that 
the  assailant  died  before  the  triaL  The  evidence  in  the  instant 
case,  while  erroneously  admitted,  was  favorable  to  the  appellant 
and  therefore  not  prejudicial  to  him. 

Same:    submission  of  issues:    burden  or  proof.    Where  the  plain- 

2  tiff  alleged  that  the  assault  was  committed  without  excuse  or  prov- 
ocation, which  was  met  by  a  general  denial,  and  the  court  in 
stating  the  issues  followed  the  language  of  the  petition,  plaintiff 
could  not  complain  of  an  instruction  that  the  burden  was  on  him  to 
prove  his  alleged  cause  of  action  by  a  preponderance  of  the  evi- 
dence, on  the  theory  that  it  required  him  to  negative  justification 
or  excuse. 

Same:    railroads:    passengers:    use  of  force:    instructions.    The 

3  conductor  of  a  train  may  use  such  force  as  is  reasonably  necessary 
in  the  discharge  of  his  duty  respecting  the  conduct  of  passengers; 
but  in  using  greater  force  than  reasonably  necessary  for  the  pur- 
pose he  will  be  liable  for  assault.  The  instructions  in  the  instant 
case  are  upheld. 

Same:     instructions.     Prejudice  cannot  be  predicated  on  the  refusal 

4  of  an  instruction,  the  thought  of  which  is  embodied  in  the  charge 
given  by  the  court  on  its  own  motion;  and  in  the  present  case  re- 
fusal to  charge  that  passengers  are  entitled  to  the  courtesy  and 
protection  of  the  officers  in  charge  of  the  train,  whether  they  are 
complying  with  the  rules  of  the  company  or  not  was  properly 
refused,  as  not  a  correct  statement  of  the  law. 

New  trial:     misconduct  in  argument.     A  statement  of  counsel  in 

5  argument  that  defendant,  a  railway  company,  was  wealthy  and 
worth  millions  was  improper;  but  where  the  court  immediately  upon 
objection  to  the  statement  told  the  jury  that  it  was  based  upon  no 
evidence,  was  improper  and  should  not  be  considered,  and  in  the 
same  connection  stated  that  the  filing  of  an  answer  by  the  defend- 
ant was  not  evidence  of  bad  faith,  no  reversible  error  resulted 
therefrom. 

Appeal  from  Johnson  District  Court. — Hon.  R.  P.  Howell, 

Judge. 

Friday,  November  14,  1913. 

Action  to  recover  damages  for  an  alleged  assault  and 
battery  committed  by  a  conductor  in  charge  of  one  of  de- 
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fendant's  trains.    From  a  verdict  and  judgment  for  defendant, 
plaintiff  appeals. — Affirmed. 

Robert  Brooke  and  Ranch  &  Messer,  for  appellant. 

F.  W.  Sargent,  Robt.  J.  Bannister  and  J.  H.  Johnson,  for 
appellee. 

Withrow,  J. — Appellant  on  July  11,  1910,  purchased  a 
ticket  for  transportation  over  the  line  of  the  appellee  from 
Cedar  Rapids  to  Independence.  He  boarded  the  train  at 
Cedar  Rapids.  The  seating  accommodation  being  inadequate 
for  all  passengers,  he,  with  others,  went  to  the  rear  platform, 
where,  as  averred,  he  was  required  to  remain  for  want  of  a 
seat.  After  the  train  left  Cedar  Rapids  he  and  another 
passenger  were  sitting  on  the  top  step  of  the  rear  platform, 
when  the  conductor  came  and  demanded  tickets.  Plaintiff 
charges  that  upon  such  demand  being  made  he  exhibited  his 
ticket  to  Independence,  and  stated  that  he  would  surrender 
it  when  furnished  a  seat.  He  charges  that,  after  taking 
tickets  from  the  other  passengers  on  the  rear  platform,  with- 
out warning,  excuse,  provocation  or  justification,  the  conductor 
wantonly  and  maliciously  assaulted  him,  while  appellant  was 
sitting  on  the  step.  Appellant  claims  that  he  gave  to  the 
conductor  no  excuse  for  such  assault.  As  a  result  of  such 
assault  and  battery,  appellant  states  that  he  sustained  in- 
juries, for  which  damages  were  asked.  The  answer  of  the 
appellee  was  a  general  denial.  Upon  a  trial  to  a  jury  verdict 
was  rendered  in  favor  of  the  defendant,  and  judgment  for 
costs  was  entered  against  plaintiff,  from  which  he  appeals. 

The  evidence  introduced  on  the  part  of  the  appellant 
tended  to  establish  the  charge  made  by  him.  It  is  shown  that 
after  appellant  had  demanded  a  seat  before  delivering  his 
ticket  the  conductor  told  the  appellant  to  come  inside,  and  he 
would  secure  him  a  seat  if  he  had  to  have  some  lady  give  up 
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hers.  After  this  remark,  upon  the  refusal  of  the  appellant  to 
get  up  and  go  into  the  car,  it  is  claimed  the  assault  was  made 
by  the  conductor,  resulting  in  injuries,  which  under  the  testi- 
mony varied  from  slight  to  severe.  There  was  dispute  in 
the  evidence  as  to  whether  appellant  by  his  manner  and  con- 
duct at  the  time  was  acting  in  an  insolent  or  peaceable  man- 
ner, and  also  as  to  the  manner  and  extent  of  the  alleged  as- 
sault and  the  injury.  Without  fully  setting  it  out,  it  was 
of  such  character  and  in  such  dispute  as  to  the  particular  cir- 
cumstances immediately  surrounding  the  alleged  assault  that 
it  became  a  question  of  fact  to  determine  liability,  and  this 
was  properly  submitted  to  the  jury. 

I.  Over  the  objections  of  the  appellant,  evidence  was  in- 
troduced on  the  part  of  the  defendant  as  to  the  disposition  of 
the  conductor  as  a  quarrelsome  or  peaceable  man.    Such  is 

now  assigned  as  error.    On  the  part  of  the 
battbby  :  civil    appellee,  it  is  claimed  that,  as  the  conductor 

&CtlOD  *   ©Vi- 

dencei'dispo-      had  died  prior  to  the  time  of  the  trial,  and 

sition  of  as-  . 

saiiant:  preju-    his  own  testimony,  and  his  appearance  and 

manner  as  bearing  upon  its  weight,  could  not 
be  presented  to  the  jury,  the  evidence  introduced  was  com- 
petent as  secondary,  or  the  best  evidence  obtainable.  The 
authorities  and  better  reason  do  not  support  this  claim.  In 
a  civil  action  for  an  assault,  or  for  an  assault  and  battery,  the 
character  or  disposition  of  the  defendant  as  a  peaceable  man 
may  not  be  shown  by  the  defense.  Vance  v.  Richardson,  110 
Cal.  414  (42  Pac.  909) ;  Day  v.  Boss,  154  Mass.  13  (27  N.  E. 
676) ;  Treschman  v.  Treschman,  28  Ind.  App.  206  (61  N.  E. 
961) ;  Givens  v.  Bradley,  3  Bibb  (Ky.)  192  (6  Am.  Dec.  646) ; 
Hall  v.  Rankin,  87  Iowa,  261.  Had  the  conductor  been  living 
at  the  time  of  the  trial,  testimony  of  this  character  could  not 
properly  have  been  received.  His  death  could  not  serve 
as  a  cause  why  the  rule  should  not  apply  in  an  action  against 
his  principals,  unless,  for  the  reason  claimed  by  the  appellee, 
another  rule  should  govern  the  case. 
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The  proposition  is  in  many  respects  analogous  to  those 
in  claims  for  damages  based  upon  negligence,  which  results 
in  death,  when,  in  the  absence  of  proof  of  eyewitnesses,  the 
presumption  of  want  of  negligence  arises  based  upon  the  in- 
stinct of  self -preservation,  or  when  proof  of  habits  or  cus- 
tom may  be  shown  as  bearing  upon  the  question  of  the  exer- 
cise by  the  decedent  of  reasonable  care.  In  the  present  case 
the  facts  and  circumstances  surrounding  the  alleged  assault 
were  fully  shown,  and  nothing  could  properly  be  left  to 
inference  or  presumption.  Were  it  a  case  where  the  evidence 
was  silent  as  to  the  acts  of  the  conductor  at  the  immediate 
time  of  which  complaint  is  made,  there  would  be  more  force 
in  the  claim ;  but,  in  the  line  of  what  we  conclude  to  be  the 
governing  rule,  evidence  of  character  or  disposition  is  not 
admissible  on  the  part  of  the  defendant,  either  by  or  for  him- 
self, or  one  jointly  liable  with  him,  when  there  is  no  doubt 
that  there  were  eyewitnesses  who  testify  to  the  transaction. 

It  is  claimed,  however,  that,  even  should  the  rule  be  ap- 
plied as  we  here  announce  it,  no  prejudice  resulted  to  the 
appellant  from  its  introduction,  for  the  reason  that  the 
answers  were  of  such  nature  as  to  be  without  prejudice.  The 
only  witness  who  testified  as  to  the  character  of  the  conductor 
as  a  peaceable  man  said,  "So  far  as  I  personally  had  any  deal- 
ings with  him,  I  found  him  very  pleasant  to  get  along  with. ' ' 
"In  his  dealings  with  the  public  he  was  strict  in  regard  to 
anything  in  connection  with  the  train  or  tickets.' '  He  was 
not  quarrelsome,  nor  addicted  to  having  quarrels  or  trouble 
with  the  passengers,  "unless  they  refused  their  transporta- 
tion or  did  not  carry  themselves  right  on  the  train."  "I 
never  had  any  complaint  of  him  being  particularly  rough 
nor  worse  than  any  other  conductor."  This  is  all  the  testi- 
mony upon  the  subject  of  the  disposition  of  the  conductor.  It 
must  be  evident  from  reading  it  that  whatever  advantage 
resulted  from  its  introduction  must  have  been  with  the  appel- 
lant, as  its  entire  tendency  was  to  show  that  under  cir- 
cumstances such  as  are  relied  upon  by  the  appellant  for  recov- 
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ery  the  conductor  was  inclined  to  be  other  than  entirely 
peaceable  and  quiet.  While  the  testimony  was  erroneously 
admitted,  there  was  no  prejudice. 

H.  In  his  petition  the  plaintiff  charged  that  the  assault 
was  committed  by  the  conductor  without  excuse,  provoca- 
tion, or  justification.    In  stating  the  issues  to  the  jury,  the 

2  same-  sabmis-  ******  const  copied  the  substance  of  the  peti- 
bordeno?1"*1  tion,  including  the  averment  above  noted, 
proof>  and  in  a  following  instruction,  No.  3,  charged 

thereon  that  the  burden  of  proof  was  upon  the  plaintiff  to 
establish  his  alleged  cause  of  action  by  a  preponderance  of 
the  evidence.  The  answer  was  a  general  denial,  without  any 
averment  of  excuse  or  justification.  Whatever  evidence  may 
have  been  introduced,  either  in  direct  or  cross  examination, 
which  tended  to  show  excuse  or  justification  was,  so  far  as  is 
shown  by  the  record  before  us,  entirely  without  objection  to 
its  competency  or  relevancy.  The  point  of  the  objection  of 
appellant  to  instructions  No.  1,  the  statement  of  the  issues, 
and  No.  3,  as  to  the  burden  of  proof,  is  that  they  required  a 
greater  degree  of  proof  than  was  necessary  to  plaintiff's  recov- 
ery, as,  by  the  statement  of  plaintiff's  plea  that  the  act  was 
without  justification  or  excuse,  the  burden  of  proof,  although 
stated  in  general  terms,  was  placed  upon  him  to  negative  such 
facts.  The  trial  court  adopted  plaintiff's  claim,  as  it  had  the 
right  to  do,  in  stating  the  issues.  It  could  not  have  said  less 
as  to  the  burden  of  proof,  and  have  correctly  stated  the  law, 
and,  as  appellant  made  no  request  for  an  instruction  limiting 
or  withdrawing  that  particular  claim  in  his  petition,  he  is  not 
now  in  a  position  to  claim  error. 

III.  Instruction  No.  5  is  criticized  as  being  harsh.  In 
the  argument  appellant's  counsel  say:  "Even  conceding  that 
such  was  not  error,  it  certainly  is  not  the  law  that  a  conductor 
may  employ  force,  even  in  the  accomplishment  of  a  lawful 
act,  in  any  manner  he  may  see  fit."  Counsel  have  apparently 
overlooked  that  clause  of  the  instruction  which  stated  the 
right  to  eject  a  passenger — "the  conductor  would  have  the 
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right  to  stop  the  train  and  put  the  plaintiff  off,  using  no  more 
force,  however,  than  was  necessary."  We  see  no  good 
grounds  for  the  particular  criticism. 

IV.  The  trial  court  instructed  the  jury  that  the  de- 
fendant claimed  that  "  under  the  rule  govering  the  operation 
of  its  trains  passengers  were  not  allowed  to  ride  upon  the 
platform,  and  that,  if  the  act  of  the  conductor  were  simply  an 
effort  on  his  part  to  get  the  plaintiff  inside  in  order  to  get 
him  a  seat,  or  in  order  to  get  him  off  the  platform,  and  if  in 
so  doing  he  used  no  more  force  than  was  necessary  for  such 

purpose,  then  the  defendant  would  not  be  liable."     It  is 

• 

urged  by  the  appellant  that,  even  though  it  be  conceded  that 
the  conductor  had  the  right  to  use  force  in  accomplishing 
the  purpose  stated  in  the  instruction,  still  the  instruction  was 
erroneous  in  that  the  jury  should  have  been  told  that  he 
could  not  use  more  force  than  was  reasonably  necessary. 

It  is  well  settled  that  one  who  is  in  the  discharge  of  a 
duty,  or  in  the  protection  of  property,  or  in  the  performance 
of  some  act  which  he  has  the  right  to  perform,  may  when 

force  is  required  use  such  force  as  is  reason- 
roads :  pauen-  ably  necessary  to  enable  him  to  carry  out  his 
force':  instruc-    lawful  purpose.     The  rule  is  so  well  estab- 

tlon*.  Mr      Mr 

lished  that  citation  of  authorities  is  almost 
unnecessary;  but,  as  having  application  to  the  present  case, 
we  cite:  Keller  v.  Lewis,  116  Iowa,  369;  McNatty  v.  Arnold, 
127  Iowa,  437.  Whether  it  be  in  the  exercise  of  self-defense, 
or  in  the  discharge  of  some  official  or  protective  duty  where 
force  is  permitted,  the  rule  is  the  same. 

Whatever  may  be  the  language  in  which  the  idea  of  the 
right  may  be  expressed,  it  must  ultimately  be  resolved  into 
the  statement  that  if  one  has  the  right  to  do  a  particular 
thing,  and  force  is  required,  he  may  exercise  the  degree  of 
force  necessary  to  accomplish  the  result.  If  a  greater  degree 
of  force  is  used  than  is  necessary  for  its  consequences  he  will 
be  liable.  The  particular  language  of  the  instruction  which 
is  criticized  is,  "but  you  are  instructed  that  the  conductor 

Vol.  162  Ta.- 
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would  not  have  the  right  to  use  any  more  force  than  was  nec- 
essary," etc.  If  necessary,  it  would  under  the  law  be  reason- 
able to  exercise  such  degree  of  force  as  would  serve  the  re- 
quirements of  the  moment.  An  exercise  of  more  than  neces- 
sary force  would  be  unreasonable,  for  which  there  would  be 
liability.  The  instruction  was  a  statement  of  what  the  con- 
ductor had  not  the  right  to  do,  rather  than  the  fixing  of  a 
limit  up  to  which  he  might  go.  It  is  not  made  to  depend 
upon  what  to  the  conductor  may  have  seemed  reasonably  nec- 
essary, but  upon  the  legal  right  to  use  necessary  force,  and 
no  more.  We  think  the  instruction  when  fairly  considered  is 
not  subject  to  the  objection  lodged  against  it. 

Y.  The  objection  to  the  instruction  as  to  the  measure 
of  damages  is  not  well  founded.  We  find  in  it  nothing  that 
merits  criticism. 

VI.  Appellant  requested  the  giving  of  two  instructions, 
which  were  refused,  and  lodges  error  because  of  the  refusal 
of  the  trial  court.    Both  of  them  related  to  the  rights  of  a 

4    samd  :  instruc-   P888611^1"  upon  a  railroad  train ;  but  neither 
Uona*  was  a  correct  statement  of  the  law  in  its  en- 

tirety, as  applied  to  the  controverted  facts.  While  the  rule 
stated  in  request  No.  1  was  correct  as  an  abstract  proposition, 
it  being  in  substance  that,  if  plaintiff  was  not  disorderly,  the 
conductor  had  no  right  to  forcibly  take  hold  of  or  assault  him, 
it  omitted  other  elements  necessary  to  a  proper  presentation 
of  the  question  to  the  jury.  The  idea  of  the  instruction  was 
included  in  instruction  No.  5,  given  by  the  court,  and  no 
prejudice  resulted  from  the  refusal. 

No.  2,  as  requested,  stated  that  "passengers  are  entitled 
to  the  courtesy  and  protection  of  the  officers  in  charge  of  a 
passenger  train,  whether  they  are  complying  with  all  the  rules 
of  the  company  or  not."  Without  authority  which  requires 
us  to  so  do,  we  are  not  willing  to  adopt  that  as  a  correct  propo- 
sition of  law. 

VII.  During  the  final  argument  to  the  jury  counsel  for 
appellant  commented  upon  the  fact  that  the  defendant  cor- 
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poration  was  wealthy,  worth  millions.    Exception  being  taken, 

the  trial  court  ruled  that  the  argument  was 

S.  Naw  tbial: 

misconduct  in     based  upon  no  proven  fact,  that  it  was  lm- 

Argument. 

proper,  and  that  the  jury  should  not  consider 
it.  The  court  further  stated  to  the  jury,  in  connection  with 
the  ruling,  that  it  was  no  evidence  of  bad  faith  for  the  rail- 
road company  to  file  qn  answer.  To  these  comments  appellant 
excepted,  and  urge  misconduct  and  improper  remarks  by  the 
court. 

It  is  a  situation  not  unusual.  Counsel  in  their  zeal  had 
gone  farther  in  argument  than  was  proper,  and  the  trial 
dourt  upon  objection  had  criticized  such  argument,  and  had 
endeavored  to  regulate  the  procedure.  The  instruction  to 
the  jury,  as  it  is  termed  by  appellant,  was  not  an  instruction 
as  to  the  law,  contemplated  by  statute,  but  an  admonition, 
which  under  the  circumstances  then  presented  it  was  a  duty 
to  give. 

We  find  no  error  calling  for  a  reversal,  and  the  judgment 
of  the  lower  court  is  Affirmed. 

Weaver,  C.  J.,  and  Ladd  and  Gaynor,  JJ.,  concurring. 


Jake  Rohrbach,  Appellee,  v.  John  Hammill,  Appellant. 


Pleadings:    legal   conclusions.     Allegations   pleading   merely   legal 

1  conclusions  should  be  stricken  on  motion. 

Same:    amendment:    change  from  equity  to  law.     Where  the  de- 

2  fendant  always  denied  plaintiff's  right  to  specific  performance  of 
his  contract,  and  he  was  not  induced  to  change  his  position  relative 
to  the  subject  matter  of  the  suit  by  the  commencement  of  an  action 
for  performance,  plaintiff  was  entitled  to  change  his  action  to  one 
for  breach  of  the  contract,  by  the  filing  of  a  substituted  petition. 

Baal   property:    contracts:     statute   or    frauds:    payment:     evi- 

3  dence.  Damages  may  be  recovered  for  the  breach  of  an  oral  con- 
tract to  convey  land,  where  the  contract  had  become  enforceable  by 
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payment  of  part  of  the  purchase  price.  And  the  payment  may  be 
of  any  thing  of  value  given  and  accepted  as  part  of  the  price;  as  a 
personal  check.  In  the  present  case  the  evidence  is  held  to  sup- 
port a  finding  that  plaintiff's  check  was  given  and  received  with 
the  understanding  that  it  constituted  a  payment  on  the  price  of  the 
land  in  controversy. 

Payment   by   check:    custom:    judicial   notice.     Courts   will   take 

4  judicial  notice  that  it  is  the  usual  and  ordinary  custom  to  use  per- 
sonal checks  in  the  transaction  of  business  of  any  magnitude.  And 
while  ordinarily  a  check  is  only  conditional  payment  of  the  obliga- 
tion for  which  the  same  is  given,  it  may  by  agreement  of  the 
parties  constitute  absolute  payment;  and  this  agreement  need  not 
be  in  express  words  or  writing,  but  it  may  be  shown  by  the  cir- 
cumstances and  conduct  of  the  parties. 

Breach  of  land  contract:     measure  of  damages.    The  measure  of  dam- 

5  ages  for  defendant's  breach  of  contract  to  purchase  land  for  plain- 
tiff by  purchasing  it  in  his  own  name,  is  the  difference  between  the 
price  paid  by  defendant  and  its  value  when  the  contract  was 
breached  and  suit  brought. 

Appeal  from  Hancock  District  Court. — Hon.  J.  J.  Clark, 

Judge. 

Friday,  November  14,  1913. 

Action  to  recover  damages  for  breach  of  contract  in  the 
sale  of  land. — Affirmed. 

John  Hammill  and  E.  A.  &  W.  H.  Morling,  for  appellant. 

Senneff  cfc  Bliss,  for  appellee. 

Gatnor,  J. — This  cause  was  originally  commenced  in 
equity.  The  petition  was  filed  February  17,  1911.  The  cause 
of  action  was  stated  in  four  counts. 

The  first  count  alleged  that  the  plaintiff  verbally  em- 
ployed the  defendant  to  negotiate  with  one  Treloar  for  the 
purchase  of  the  premises  in  controversy  for  and  in  behalf  of 
himself  and  the  defendant,  each  to  pay  one-half  of  the  pur- 
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chase  price;  that  the  defendant  purchased  the  premises,  and 
the  plaintiff  was  ready,  able,  and  willing  to  pay  one-half  of 
the  purchase  price;  that  the  defendant  refused  to  recognize 
the  plaintiff's  rights  therein. 

The  second  count  alleged  practically  the  same  mctters, 
except  that  it  contained  the  further  allegation  that  the  plain- 
tiff, on  February  1,  1911,  had  paid  the  defendant  $500  by 
check;  one-half  of  the  cash  payment  required  to  be  paid  in 
the  purchase  of  said  land,  which  check  was  returned  to  the 
plaintiff  on  February  4,  1911,  with  a  letter,  in  which  the  de- 
fendant refused  to  permit  the  plaintiff  to  become  associated 
with  him  in  the  purchase. 

The  third  count  was  predicated  on  the  thought  that  they 
became  partners  in  the  purchase  of  the  land. 

The  fourth  count  proceeded  on  the  theory  that  the  plaintiff 
had  purchased  of  the  defendant  an  undivided  half  interest  in 
the  real  estate.    In  this  petition  the  plaintiff  prayed  for  a 

■ 

decree  fixing  the  rights  of  the  parties  in  the  premises,  and 
determining  that  plaintiff  and  defendant  had  an  equal  inter- 
est in  the  contract  between  the  defendant  and  Treloar,  and 
that  the  defendant  be  required  to  recognize  the  rights  of  the 
plaintiff  in  said  contract,  and  be  required  to  execute  an  instru- 
ment of  conveyance,  showing  plaintiff  to  be  the  owner  of  half 
interest  in  said  real  estate,  and  that,  in  the  event  defendant 
was  unable  to  perform,  plaintiff  have  judgment  for  damages. 

On  the  23d  day  of  May,  1911,  the  plaintiff  filed  a  sub- 
stituted petition  in  law  also  in  four  counts,  only  two  counts 
of  which  remained  for  submission  and  were  submitted  to  the 
jury. 

In  the  second  count  of  plaintiff's  substituted  petition  at 
law,  he  alleged:  That  in  the  fall  of  1910,  he  verbally  em- 
ployed defendant  to  purchase  for  him  one-half  interest  in  the 
land  in  controversy.  That  the  agreement  was  verbal,  and  was 
to  this  effect :  That  the  defendant  should  negotiate  with  the 
owner,  Treloar,  and  make  a  contract  of  purchase  in  behalf 
of  himself  and  the  plaintiff.    That  each  would  pay  one-half 
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of  the  purchase  price,  and  each  to  have  an  undivided  half 
interest  in  the  land  purchased.  That  the  land  should  be  pur- 
chased for  not  to  exceed  $90  an  acre.  That,  for  all  deferred 
payments  a  mortgage  should  be  executed  jointly  by  the  plain- 
tiff and  defendant,  and  the  deed  was  to  be  taken  jointly  by 
them.  That  thereafter  the  defendant  purchased  the  real  es- 
tate from  Treloar  by  written  contract,  and,  contrary  to  the 
agreement  with  plaintiff,  caused  his  own  name  to  be  inserted 
in  the  contract  as  sole  purchaser.  That  the  defendant  paid 
$1,000  cash,  the  land  to  be  conveyed  subject  to  certain  incum- 
brances ;  the  purchase  price  being  less  than  $90  an  acre.  That 
thereafter  the  defendant  closed  the  deal  with  Treloar,  and 
caused  a  deed  to  be  executed  to  himself  as  the  sole  purchaser. 
That  the  defendant  refused  to  recognize  the  rights  of  the 
plaintiff  in  the  premises.  That  the  plaintiff  was  and  is  ready, 
able,  and  willing  to  pay  his  half  of  the  purchase  price  in 
accordance  with  the  terms  of  the  contract.  That  the  defendant 
now  refuses  to  recognize  the  rights  of  the  plaintiff  in  the 
premises.  That,  subsequent  to  the  making  of  said  contract, 
and  prior  to  the  execution  of  the  deed,  the  plaintiff,  for  the 
purpose  of  carrying  out  his  part  of  the  agreement  with  the 
defendant,  and  for  the  purpose  of  paying  his  part  of  the  pur- 
chase price,  did,  on  the  1st  day  of  February,  1911,  pay  to  the 
defendant  $500  in  the  form  of  a  check  as  follows : 

"Britt,  Iowa,  Feb.  2,  1911.  Pay  to  the  order  of  John 
Hammill,  $500.00  (five  hundred  and  no/100  dollars),  to  the 
Commercial  Bank,  Britt,  Iowa.    [Signed]  Jake  Rohrbach. 

"Earnest  Money  on  Treloar  Farm/' 

That  said  check  was  made  and  delivered  to  defendant  as 
payment  of  $500,  being  one-half  of  the  cash  payment,  and  was 
accepted  by  the  defendant  as  so  much  cash,  and  as  a  part  pay- 
ment on  said  real  estate. 

The  fourth  count  of  plaintiff's  substituted  petition  re- 
cites practically  the  same  facts,  but  claims  that,  after  defend- 
ant had  purchased  the  land  from  Treloar,  the  plaintiff,  on  the 
1st  day  of  February,  1911,  purchased  a  half  interest  in  said 
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land  from  the  defendant,  and  paid  him  $500  as  part  of  the 
purchase  price,  as  before  stated ;  that  defendant  received  and 
accepted  the  check  as  part  payment;  that  plaintiff  has  been 
ready,  able  and  willing  at  all  times  to  perform  his  part  of  the 
agreement,  but  that  the  defendant  returned  the  check,  and 
refused  absolutely  to  carry  out  his  part  of  the  agreement. 
Wherefore  the  plaintiff  says  he  has  been  damaged,  and  asks 
judgment  for  the  amount  of  his  damage. 

This  is  a  sufficient  statement  of  the  issues  to  enable  us 
to  have  a  clear  understanding  of  the  errors  complained  of. 

Thereafter  the  cause  was  tried  to  a  jury.  There  was  a 
verdict  for  the  plaintiff,  and,  judgment  being  entered  on  the 
verdict,  the  defendant  appeals. 

The  defendant,  in  his  answer  to  plaintiff's  substituted 
petition,  admitted  that  he  purchased  the  land  in  controversy 
from  Treloar,  and  took  the  contract  and  deed  in  his  own  name ; 
admits  that  he  has  always  denied,  and  does  now  deny,  that 
plaintiff  had  any  right  or  interest  in  the  premises ;  denies  that 
he  had  any  verbal  agreement  or  otherwise  with  the  plaintiff 
for  the  purchase  of  said  land,  as  set  out  by  plaintiff  in  his 
petition ;  denies  every  other  allegation  of  the  petition. 

In  count  2  of  his  answer,  as  a  further  defense,  he  alleged 
that  the  verbal  agreement  set  out  in  the  substituted  petition 
is  wholly  void,  and  of  no  effect  under  the  statute  of  frauds, 
„    _  and  that  verbal  evidence  of  said  contract  of 

1 .  Pleadings  : 

iioSL  concIn"      agreement  cannot  be  admitted  or  permitted, 

and  that  the  whole  alleged  agreement  is  void 
and  of  no  effect.  This  part  of  the  answer,  in  count  2,  was 
stricken  out  on  motion  of  the  plaintiff.  This  was  the  first 
error  assigned.  As  this  was  the  pleading  simply  of  a  legal 
conclusion,  and  not  of  a  substantive  fact,  the  same  was  prop- 
erly stricken  out. 

The  action  of  the  court,  in  permitting  the  plaintiff  to 
change  from  equity  to  law  is  assigned  as  error.    It  must  be 
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conceded  that  the  plaintiff,  in  the  first  place,  might  have 
A    a  M    brought  his  action  at  law.    The  facts  upon 

2.   Same:   amend-  ° 

Som  equ  uygto    w&*ch  ^e  equity  and   the   law  action  are 
law*  founded    are   substantially   the   same.    The 

difference  practically  is  in  the  prayer  for  relief.  The  theory 
seems  to  be  that  the  plaintiff  had  elected,  by  suing  in  equity,  to 
claim  a  half  interest  in  the  land,  and  therefore  could  not 
afterwards  so  change  his  cause  of  action  as  to  repudiate  that 
election,  and  sue  to  recover  damages  as  for  a  breach  of  con- 
tract, but  it  will  be  borne  in  mind  that  the  defendant  in  his 
answer  alleges  that  he  has  always  denied  plaintiff's  right  to 
any  interest  in  the  land. 

The  defendant  does  now  and  in  his  answer  says  he  has 
always  denied  the  plaintiff's  right  in  equity  to  have  a  specific 
performance  of  the  contract  alleged  to  have  been  entered  into 
between  him  and  the  plaintiff.  By  commencing  the  action  in 
equity,  the  plaintiff  did  not  induce  the  defendant  to  change 
his  position  or  his  attitude  in  relation  to  the  subject-matter 
of  this  suit.  That  the  party  has  a  right  to  change  from  law 
to  equity,  where  he  has  one  remedy  in  law  and  one  in  equity, 
and  may  pursue  either  at  his  election,  and  to  change  his  cause 
of  action  from  one  to  the  other,  see  Barnes  v.  Hekla  Fire  Ins. 
Co.,  75  Iowa,  14,  second  division  of  opinion,  in  which  it  is  said : 

The  defendant  contends  that,  as  the  plaintiff  elected  to 
bring  an  action  at  law  on  the  policy,  he  cannot,  by  amended 
pleadings,  ask  a  reformation  of  the  policy,  and  have  the  case 
tried  in  equity.  Conceding  that  the  plaintiff  had  knowledge 
of  the  fact  that  the  defendant  asserted  that  it  would  rely  on 
the  defense  it  did,  still  we  think  he  could  bring  an  action  at 
law  on  the  policy,  and  ascertain  certainly  whether  defendant 
would  plead  such  defense  or  not,  before  resorting  to  equity. 
.  .  .  Under  the  statute  in  relation  to  amendments,  we  have 
no  hesitation  in  holding  that  a  party  is  not  estopped  by 
bringing  an  action  at  law  from  amending  his  pleadings  before 
the  case  has  finally  been  submitted  to  the  court,  so  as  to 
change  it  into  an  action  in  equity.  We  feel  confident  that 
the  universal  practice  is  in  accord  with  this  view. 


Nov.  191  a)  Roh&bach  v.  Uammill.  137 

See,  also,  Newman  v.  Covenant  Mut.  Ins.  Ass'n,  76  Iowa, 
56 ;  also  Cox  Shoe  Co.  v.  Adams,  105  Iowa,  402,  second  division 
of  opinion.  We  think  the  court  did  not  err  in  permitting  the 
plaintiff  to  file  the  substituted  petition  and  pursue  his  action 
at  law. 

It  is.  next  contended  that  the  court  erred  in  submitting 

to  the  jury  the  question  as  to  whether  there  was,  or  was  not, 

an  expressed  oral  agreement  between  the  parties,  that  the 

s.  rial  prop-       defendant  should  accept,  and  that  he  did 

tra3s::  Satute   accePt>  a  check  for  $5°0  for  and  instead  of 

romeat? :  evi-    money,  as  &  part  payment  of  the  purchase 

nce*  money,  and  this  is  directed  to  the  fifth,  sixth, 

and  seventh  instructions  given  by  the  court,  in  which  the 
court  said  to  the  jury,  in  substance,  that,  if  they  found  that, 
in  pursuance  of  the  verbal  agreement  between  the  plaintiff 
and  defendant,  the  plaintiff  made  and  delivered  to  the  defend- 
ant the  check,  hereinbefore  referred  to,  and  it  was  verbally 
agreed  between  them  that  the  defendant  should  receive  and 
accept  the  check  as  for  payment  of  part  of  the  purchase,  and 
that  the  defendant  did  receive  and  accept  the  check  as  a  part 
of  the  purchase  price,  then  the  plaintiff  would  be  entitled  to 
recover.  Section  4625  of  the  Code  provides:  "Except  when 
otherwise  specially  provided,  no  evidence  of  the  following 
enumerated  contracts  is  competent,  unless  it  be  in  writing 
and  signed  by  the  party  charged  or  his  authorized  agent." 
Subdivision  4  of  which  provides:  "Those  for  the  creation  or 
transfer  of  any  interest  in  lands,  except  leases  for  a  term 
not  exceeding  one  year."  Section  4626  provides  that  the 
fourth  subdivision  of  Section  4625  does  not  apply  where 
the  purchase  money,  or  any  portion  thereof,  has  been  re- 
ceived by  the  vendor.  It  is  contended  by  the  appellant  that 
the  receipt  of  a  check,  unaccompanied  by  such  an  express 
agreement  as  discharges  pro  fanto  the  original  indebtedness 
for  the  purchase  money  is  not  a  receipt  of  any  of  the  purchase 
money.  From  this  statute  it  is  apparent  that  no  evidence, 
unless  it  be  in  writing  and  signed  by  the  party  charged,  is 
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competent  for  the  creation  or  transfer  of  any  interest  in  lands, 
except  where  the  purchase  money,  or  some  portion  thereof,  has 
been  received  by  the  vendor. 

The  first  question  arising  is,  What  is  meant  by  the  words 
"  purchase  money  "f  Parol  evidence  of  the  contract  is  com- 
petent to  establish  the  agreement,  where  it  is  shown  that  any 
portion  of  the  purchase  money  is  paid.  In  Devin  v.  Himer, 
29  Iowa,  297,  this  court  had  occasion  to  define  the  term  "pur- 
chase money"  as  used  in  the  statute,  and  there  defined  it  to 
mean  the  consideration  agreed  to  be  paid  for  the  thing  pur- 
chased. So,  in  treating  this  case,  we  will  consider  the  words 
' '  purchase  money, '  *  as  used  in  the  statute,  as  synonymous  with 
the  word  consideration,  and  the  consideration  may  be  any- 
thing of  value  delivered  by  the  one  party  to  the  other,  which 
is  accepted  as  a  part  of  the  purchase  price  of  the  thing  sold. 
See  Mitchell  v.  Colby,  95  Iowa,  202 ;  Peake  v.  Conlan,  43  Iowa, 
297.  In  Daily  i>.  Minnick,  117  Iowa,  563,  a  case  in  which  an 
oral  agreement  to  convey  land  was  sustained  upon  a  showing 
that  the  consideration  was  allowing  the  grantor  to  name  a 
child,  and  the  child  was  named  according  to  his  fishes  and 
continued  to  bear  his  name  down  to  the  trial,  and  it  was  held 
that  there  was  such  a  payment  of  the  consideration  as  took 
the  case  out  of  the  statute  of  frauds,  since  the  naming  of  the 
child  and  the  bearing  of  the  name  constituted  a  payment  of 
the  purchase  price  of  the  land  within  the  exception  hereinbe- 
fore reeferred  to.  In  Harlan  v.  Harlan,  102  Iowa,  701,  this 
court  said:  "The  term  'purchase  money'  means  the  considera- 
tion paid,  and  may  be  property  or  labor  performed."  We  do 
not  understand  appellant  to  controvert  these  authorities,  but 
his  contention  is  that  a  check  on  a  bank  is  not  payment,  unless 
by  express  contract  between  the  parties  it  is  so  received ;  that 
there  is  no  presumption  that  a  creditor  takes  a  check  in  abso- 
lute payment,  arising  from  the  mere  fact  that  he  accepts  it 
from  the  debtor.  We  understand  the  contention  of  appellant 
to  be  that  there  must  be  an  actual  payment  of  a  part  of  the 
consideration  before  the  contract  is  taken  out  of  the  statute  of 
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frauds ;  that  the  delivery  of  a  check  is  not  a  payment  in  itself 
and  of  itself  until  the  same  is  paid,  until  the  consideration, 
evidenced  by  the  check,  has  passed  into  the  hands  of  the 
vendor.  This  proposition  is  supported  by  authority,  but  it  is 
also  true  that  parties  may  agree  that  a  check  be  taken  as  abso- 
lute payment  of  the  debt,  or  in  discharge  of  a  portion  of  the 
consideration  agreed  to  be  paid,  and  it  will  then  have  the  effect 
of  a  payment,  taking  it  out  of  the  statute  of  frauds.  This  was 
the  very  question  submitted  to  the  jury.  There  is  evidence  in 
the  record  upon  which  the  jury  might  find  that,  at  the  time 
this  check  was  given,  both  parties  were  in  a  mood  to  make  a 
binding  contract ;  that  the  purpose  of  plaintiff,  in  delivering 
the  check,  was  to  make  a  payment  upon  the  contract  of  that 
much  of  the  purchase  price  as  was  so  received  and  accepted 
by  the  defendant.  If  there  was  evidence  to  support  this  theory 
the  court  did  not  err  in  submitting  it  to  the  jury. 

The  evidence  bearing  on  this  question  as  given  by  the 
plaintiff  is  substantially  as  follows:  "I  called  on  Mr.  Ham- 
mill,  the  defendant,  in  bis  room  at  the  Savery.  When  I  opened 
the  door,  I  said, '  John,  what  is  the  matter  with  you?'  I  said, 
'John,  I  own  a  half  interest  in  this  land.'  He  answered,  'I 
never  for  a  moment  thought  you  didn't.'  Mr.  Hammill  then 
produced  the  contract  and  asked  the  plaintiff  to  read  it.  After 
plaintiff  had  read  the  contract  he  said  to  defendant,  'This 
is  perfectly  satisfactory, '  and  I  said  to  the  defendant,  '  How 
much  do  I  owe  you?'  He  said,  '$500.'  I  gave  Mr.  Treloar 
$1,000.  I  said,  'Isn't  there  something  else?  Some  little  ex- 
pense that  I  owe  you  for?'  and  he  said,  'No.  Write  out  a 
check  for  $500.00. '  I  wrote  a  check  and  gave  it  to  him.  After 
I  had  delivered  the  check  he  said,  'If  we  adjourn  (meaning 
the  Legislature)  I  will  bring  you  a  copy  of  the  contract,  but  if 
we  don't,  my  clerk  will  send  you  one.'  I  said,  'It  is 
all  satisfactory,  and  I  will  have  the  money  on  the 
day  when  the  papers  are  ready  to  be  made  out. '  The  defend- 
ant took  the  check  and  looked  at  it  when  I  handed  it 
to  him.    He  read  it  over.    He  made  no  objection  to  the  check. 
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Didn't  say  he  wanted  cash.  He  picked  up  the  check  and  the 
contract.  There  was  nothing  said  as  to  what  he  would  do 
with  the  check.  He  found  no  fault  with  the  check  at  alL" 
It  appears  that  plaintiff  had  money  in  the  bank  on  which  the 
check  was  drawn  to  pay  the  check  when  presented. 

A  check,  such  as  the  one  in  question,  is  a  negotiable  instru- 
ment. It  is  a  thing  of  value.  It  may  be  the  subject  of  larceny. 
Checks  are  in  common  use,  and  pass  from  hand  to  hand.    It  is 

the  usual  and  ordinary  way  of  transacting 

4-  cHBCK^cn?      business  of  any  magnitude,  and  courts  take 

SSce.Judiclal     judicial  notice  of  such  custom.    Courts  ought 

not  to  assume  ignorance  of  that  which  is 
known  to  all  men.  The  subject  here  under  discussion  is  con- 
sidered in  Oroomer  v.  McMillan,  143  Mo.  App.  612  (128  S.  W. 
285) ;  Griffin  v.  Erskine,  131  Iowa,  444. 

The  case  of  Conde  v.  Dreisam,  Gold  Min.  A  MM  Co., 
3  Cal.  App.  588  (86  Pac.  828),  we  think  states  correctly  the 
rule  as  applied  to  cases  of  this  kind  as  follows : '  *  It  is  further 
claimed  that  a  draft  or  check  is  only  conditional,  and  not  abso- 
lute, payment  of  the  debt  for  which  it  is  given,  and  does  not 
extinguish  the  debt,  unless  it  is  expressly  agreed  that  it  shall 
constitute  payment.  This  is  undoubtedly  the  rule  in  this 
state.  Comptoir  D'Escompte  v.  Dresbach,  78  Cal.  15 
(20  Pac.  28) ;  Dinghy  v.  McDonald,  124  Cal.  90  (56 
Pac.  790).  But  the  purpose  of  the  rule  is  the  protection  of  the 
creditor,  who,  if  the  check  be  dishonored,  may  still  recover 
from  his  debtor.  It  was  said  in  Blair  v.  Wilson,  28  Grat. 
( Va.)  165 :  'Ordinarily  it  is  only  a  means  of  payment,  and  the 
debt  will  not  be  extinguished  unless  the  check  be  paid,  or 
unless  loss  be  sustained  by  the  drawer  in  consequence  of 
the  laches  of  the  holder,  in  which  case  the  debt  will  be 
discharged  in  proportion  to  the  loss  sustained.  If  the 
check  be  not  paid,  and  the  payee  is  without  fault,  his  right  of 
action  against  the  drawer  for  the  debt,  which  has  been  merely 
suspended  by  the  giving  of  the  check,  revives,  and  he  may  have 
recourse  to  the  drawer,  either  upon  the  debt  or  upon  the  check 


Nov.  1913]  Rohrbach  v.  Hammill.  141 

at  his  option.'  Mr.  Benjamin  thus  states  the  rule :  'A  check  is 
accepted  as  a  particular  form  of  cash  payment,  and,  if  dis- 
honored, the  vendor  may  resort  to  his  original  claim,  on  the 
ground  that  there  has  been  a  defeasance  of  the  condition  on 
which  it  was  taken/  Benjamin  on  Sales  (7th  Ed.)  pages  755, 
772.  We  do  not,  however,  understand  the  rule  to  require  that 
there  should  be  express  words  or  writing  of  the  parties  agree- 
ing that  the  check  should  be  absolute  payment.  The  circum- 
stances and  the  conduct  of  the  parties  taken  together  may 
show  an  express  understanding  that  the  check  is  taken  in 
satisfaction  of  the  debt,  or  estop  the  creditor  from  claiming 
the  contrary.  As  here,  for  example,  the  check  was  serft  for 
the  express  purpose  of  payment,  and  was  retained  under  cir- 
cumstances implying  that  it  was  so  accepted.  It  has  been  held 
that  unreasonable  delay  in  returning  a  check  may  make  it 
equal  to  payment." 

We  do  not  hold  that  the  delivery  and  acceptance  of  the 
check  in  all  cases  discharges  the  original  debt  pro  tanto,  but 
we  do  hold  that  a  check  may  be  delivered  and  received  under 
such  circumstances,  and  that  the  jury  might  well  be  justified 
in  finding  that,  in  the  particular  case,  it  was  received  as  a 
partial  payment  of  the  consideration  involved  in  the  trans- 
action, and  here  the  relationship  of  the  parties,  the  purpose 
for  which  the  check  was  given  and  received,  what  was  said  and 
done  at  the  time  of  the  transaction,  the  words  indorsed  upon 
the  check  at  the  time  of  its  delivery,  the  letter  written  by  the 
defendant  subsequently  were  sufficient  to  sustain  a  finding  on 
the  part  of  the  jury  that  the  check  was  given  and  received  in 
part  payment  of  the  purchase  price  of  the  land  in  question. 
The  fact  that  the  check  was  subsequently  returned  does  not 
tend  to  negative  this  fact.  Any  property  delivered  in  part 
payment  of  the  consideration  might  be  returned  by  the  party 
receiving  it,  and  therefore,  with  equal  force,  might  he  claim 
that  the  consideration  was  not  paid.  We  do  not  think  the 
court  erred  in  submitting  this  question  to  the  jury,  and  we 
think  the  verdict  of  the  jury  has  support  in  the  evidence. 
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It  is  next  urged  that  the  court  erred  in  instructing  the 
jury  that  the  measure  of  damage  was  the  difference,  if  any, 
between  the  amount  of  the  purchase,  or  contract  price  paid, 

or  agreed  to  be  paid,  by  the  defendant  to  Tre- 

5.  Breach  of  t  .        .,  ...  ,  .     . 

land  con-  loar,  together  with  expenses  and  commissions 

TRACT  *     mpH- 

rare  of  paid  by  him  to  the  agent,  if  any,  and  the  fair 

G&in&SJcB. 

and  reasonable  market  value  of  the  land  in 
February,  1911.  We  are  satisfied  that  this  instruction  pre- 
sented a  fair  way  for  determining  plaintiff's  loss  by  reason  of 
defendant's  failure  to  perform  his  part  of  the  contract,  and  is 
not  subject  to  the  criticisms  urged  against  it  in  view  of  the 
record  which  has  been  made. 

We  find  no  error  in  the  record,  and  the  cause  is 
Affirmed. 

Weaver,  C.  J.,  and  Ladd  and  Withbow,  JJ.,  concurring. 


Charlotte  Platter,  Administratrix  of  the  Estate  of  Guy 
Platter,  Deceased,  Appellee,  v.  Minneapolis  &  St.  Louis 
Railroad  Company,  Appellant. 

Railroads:    crossing     accident:     negligence:     evidence.      In     this 

1  action  for  the  death  of  one  killed  at  a  railway  crossing  by  a  pass- 
ing train,  the  evidence  of  defendant's  negligence  in  operating  the 
train  at  an  unlawful  rate  of  speed,  in  failing  to  give  warning  sig- 
nals, and  in  not  having  the  headlight  of  the  engine  burning,  was 
sufficient  to  take  the  case  to  the  jury,  although  plaintiff's  evidence 
in  the  two  latter  respects  was  negative  in  character  and  there  was 
positive  testimony  to  the  contrary. 

Same:    evidence:     habits   and  custom  of  decedent.     Where  there 

2  were  no  eyewitnesses  to  a  railway  crossing  accident  resulting  in 
death,  evidence  of  decedent's  habits  and  custom  in  exercising  care 
and  caution  at  such  crossings  is  admissible,  in  support  of  the  pre- 
sumption of  self-preservation. 

Same:   death:   instinct  of  self-preservation.    Where  there  were  eye- 

3  witnesses  to  an  accident  resulting  in  death  the  presumption  of  care 
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arising  from  the  instinct  of  self-preservation  does  not  apply;  nor 
will  it  obtain  if  the  physical  facts  and  uncontradicted  circumstances 
show  that  deceased  could  not  have  exercised  the  care  required  of 
him  at  the  time  of  the  accident. 

• 

Same,    Where   permissible   the   law  indulges   the   inference  that   the 

4  instinct  of  self-preservation  and  love  of  life  prompted  a  decedent 
to  exercise  ordinary  care  for  his  safety,  but  this  presumption  is  not 
conclusive,  and  is  to  be  considered  in  connection  with  all  the  evi- 
dence in  the  case. 

Same.    Where  by  reason  of  darkness  or  distance  from  the  scene  of 

5  accident,  or  for  any  other  reason,  the  witnesses  were  unable  to  ob- 
serve the  acts  and  conduct  of  decedent  with  respect  to  his  own 
safety,  the  jury  may  consider  the  instinct  of  self-preservation  in 
connection  with  the  other  evidence  in  determining  whether  he 
exercised  ordinary  care. 

Evidence:    credibility.    The  jury  is  not  bound  to  accept  as  true  the 

6  testimony  of  a  witness  though  uncontradicted  by  other  witnesses; 
but  it  may  consider  the  means  and  opportunity  of  the  witness  to 
know  the  facts  testified  to,  the  consistency  of  his  testimony  with 
itself  and  the  other  proven  facts  and  circumstances,  and  apply  to 
it  the  test  of  credibility. 

Railroads:    crossing     accident:    instinct     of     self-preservation. 

7  The  evidence  in  this  case  is  reviewed  and  it  is  held  that  the  ques- 
tion of  whether  the  deceased  was  observed  by  the  witnesses  during 
all  of  the  time  he  was  within  the  zone  of  danger  was  for  the  jury, 
and  that  the  court  rightly  instructed  that  if  such  was  not  the  fact 
they  might  consider  the  instinct  of  self-preservation  in  determining 
whether  he  exercised  ordinary  care. 

Same:    contributory  negligence.     A  traveler  approaching  a  railway 

8  crossing  is  not  bound  as  a  matter  of  law  to  look  and  listen  for  an 
approaching  train  at  any  particular  place;  nor  is  he  thus  required 
to  look,  especially  where  his  view  is  obstructed.  He  has  the  right 
to  rely  upon  the  operation  of  trains  according  to  law  and  the  ordi- 
nances of  a  city,  the  burning  of  a  headlight,  the  ringing  of  the 
bell,  and  at  crossings  exceptionally  dangerous  he  may  rely  upon 
the  giving  of  other  warning  signals;  and  if  he  does  so  and  exer- 
cises the  ordinary  precautions  of  sight  and  hearing  he  is  not 
guilty  of  contributory  negligence  as  a  matter  of  law. 


Appeal  from  Boone  District  Court. — Hon.  C.  0.  Lee,  Judge. 
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Friday,  November  14,  1913. 

Action  at  law  to  recover  damages  for  the  death  of  Guy 
Platter,  who  was  killed  by  one  of  defendant's  passenger  trains 
at  a  crossing  in  the  town  of  Ogden,  Iowa,  on  October  28, 1910. 
Defendant  denied  the  negligence  charged,  and  pleaded  contrib- 
utory negligence  on  the  part  of  the  deceased.  Upon  the  issues 
joined,  the  case  was  tried  to  a  jury,  resulting  in  a  verdict  and 
judgment  for  plaintiff  in  the  sum  of  $6,000,  and  defendant 
appeals. — Affirmed. 

W.  H.  Bremner  and  F.  M.  Minor  and  Stevens,  Fry  & 
Stevens,  for  appellants. 

Frank  Porter  and  Goodykoontz  &  Mahoney,  for  appellee. 

Deemer,  J. — While  many  grounds  of  negligence  were 
charged,  the  case  went  to  the  jury  upon  the  following  specifi- 
cations: "First.  That  at  said  time  said  train  was  operated 
in  and  through  the  town  of  Ogden  at  an  unusual,  unlawful  and 
excessive  rate  of  speed.  Second.  That  the  said  train  ap- 
proached said  crossing  at  the  point  where  decedent  was  struck 
without  giving  proper  warning  of  its  approach  by  ringing  a 
bell  or  blowing  a  whistle  or  otherwise.  Third.  That  the  de- 
fendant company  failed  and  neglected  to  provide  any  means 
of  warning  to  travelers  approaching  said  crossing,  notwith- 
standing the  fact  that  the  view  of  defendant's  track  northeast 
from  said  crossing  was  partially  obstructed  by  buildings  and 
trees.  Fourth.  That  defendant  was  negligent  in  that  the  head- 
light of  the  engine  was  not  lighted,  although  it  was  becoming 
dark  at  said  time,  and  travelers  and  especially  the  said 
decedent  had  no  means  of  seeing  the  said  approaching  train." 

The  points  relied  upon  for  a  reversal  relate  to  rulings  on 
the  admission  of  testimony,  to  the  giving  of  certain  instruc- 
tions, and  to  the  sufficiency  or  rather  the  insufficiency  of  the 
testimony  to  sustain  the  verdict ;  the  latter  claim  being  based 
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upon  the  proposition  that  there  was  not  sufficient  testimony  to 
support  the  allegations  of  negligence,  and  that  under  the  evi- 
dence it  should  be  held  as  a  matter  of  law  that  the  deceased 
was  guilty  of  contributory  negligence. 

I.  At  the  time  of  his  death  deceased  was  twenty  years  of 
age.  He  was  a  farmer  and  teamster  living  in  the  town  of 
Ogden,  and  when  returning  from  work  to  his  home  was  struck 

at  what  is  known  as  Third  street  crossing  in 

1 .  Railroads  :  A ,  *  ^    •,       *_  A 

crossing  acci-     the  town  of  Ogden  by  a  passenger  train  on 
senoe:  evi-       defendant's  road  and  almost  instantly  killed. 

dence. 

The  accident  occurred  at  about  6:15  o'clock 
p.  m.  Deceased  was  proceeding  in  a  southerly  direc- 
tion to  a  barn  where  he  kept  his  team,  which  was  on 
Third  street,  and  about  half  a  block  south  of  the  railway 
crossing.  He  was  driving  a  gentle  team,  and  when  last  seen 
was  standing  up  in  his  wagon,  facing  in  a  northwesterly  direc- 
tion and  driving  his  team  at  a  slow  trot.  When  he  reached 
the  crossing  he  was  struck  by  an  engine  drawing  a  passenger 
train  on  the  defendant's  road,  which  train  was  running  in  a 
southwesterly  direction,  and  at  what  is  claimed  was  an  un- 
usual and  excessive  rate  of  speed,  which  rate  was  prohibited 
by  an  ordinance  of  the  town.  The  impact  killed  one  of  the 
horses,  broke  up  the  wagon  and  inflicted  injuries  which 
caused  the  death  of  the  deceased.  Third  street  runs  almost 
due  north  and  south,  and  the  defendant's  railway  crosses  it 
obliquely,  running  in  a  southwesterly  .direction,  upon  approxi- 
mately a  5  per  cent,  curve  for  a  distance  of  about  two  blocks. 
The  attached  plat  shows  the  nature  of  the  crossing  and  also 
the  obstructions  to  a  view  of  a  train  running  southwesterly  by 
one  traveling  south  upon  Third  street. 
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The  train  which  struck  the  deceased  was  forty-five  min- 
utes late,  and  plaintiff  introduced  testimony  to  show  that  it 
was  running  at  from  twenty  to  thirty-five  miles  per  hour  when 
the  collision  occurred.  There  was  an  ordinance  of  the  town 
fixing  the  rate  of  speed  through  the  town  at  ten  miles  per  hour. 
Plaintiff  also  introduced  testimony  showing  that  there  was  no 
gong  or  other  crossing  signal  at  the  crossing  save  the  usual 
highway  crossing  sign,  and  further  produced  witnesses  who 
testified  in  effect  that  no  whistle  was  blown  for  the  crossing, 
and  that  the  bell  was  not  rung,  and  testimony  was  also  ad- 
duced tending  to  show  that  the  headlight  of  the  engine  was 
not  burning. 

The  night  was  dark,  and  the  wind  was  blowing  from  the 
north.  The  engine  and  train  ran  from  five  hundred  to  five 
hundred  and  fifty  feet  after  the  collision,  and  there  was  testi- 
mony to  the  effect  that,  if  the  train  had  been  running  at  ten 
miles  per  hour,  it  could  have  been  stopped  by  the  application 
of  the  emergency  brake  within  from  forty  to  seventy-five  feet. 
As  a  matter  of  fact,  it  ran  the  distance  before  stated  after  it 
is  claimed  the  emergency  brake  was  applied. 

Upon  the  question  of  defendant's  negligence  in  the 
respects  stated  in  the  specifications  of  negligence  submitted 
to  the  jury,  we  think  there  was  sufficient  testimony  to  justify 
the  verdict.  The  excessive  rate  of  speed  is  quite  conclusively 
shown  by  the  physical  facts,  and,  while  the  testimony  as  to 
failure  to  ring  the  bell  and  sound  the  whistle,  and  to  the  fact 
that  the  headlight  was  not  burning,  was  negative  in  char- 
acter, there  was  enough  to  take  the  case  to  a  jury  even  in  the 
face  of  positive  testimony  to  the  contrary.  Mackerall  v. 
Railroad  Co.,  Ill  Iowa,  547;  Morgan  v.  Railroad,  151  Iowa, 
212.  It  is  agreed  that  there  was  no  other  warning  signal  of 
approaching  trains  at  this  crossing  than  the  usual  highway 
crossing  sign. 

The  trial  court  did  not  err  in  submitting  the  issue  of 
defendant's  negligence  to  the  jury,  or  in  refusing  to  grant  a 
new  trial  because  of  the  insufficiency  of  the  testimony. 
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II.    The  question  of  deceased's  contributory  negligence, 
as  submitted  in  the  argument  for  appellant,  involves  all  the 
other  propositions  in  the  case.    The  first  point  here  is  that 
2.  sam»:  evi-       ^e  cour^  erred  in  receiving  testimony  as  to 
iindCcn8tom *of   the  habits  and  custom  of  the  deceased  in  the 
decedent.  matter  of  using  care  and  caution  at  railway 

crossings.  The  correctness  of  this  ruling  as  well  as 
the  alleged  errors  in  some  of  the  instructions  given 
depend  upon  one  fundamental  proposition:  Were  there  any 
eyewitnesses  of  the  transaction  f  In  Frederickson  v.  Railroad 
Co.,  156  Iowa,  26,  this  court  said : 

A  son  of  the  deceased  testified  that  he  had  ridden  with 
his  father  over  the  crossing  in  question  some  twenty  times  or 
more  during  the  five  years  immediately  preceding  the  accident, 
that  he  knew  his  father's  habit  and  custom  about  looking  and 
listening  for  trains,  and  that  he  was  in  the  habit  of  stopping 
and  looking  and  listening.  Proper  objection  was  made  to 
this  testimony,  and  appellant  now  contends  that  it  was  error 
to  receive  it,  because  the  habits  and  usual  conduct  as  to  a 
particular  act  are  not  admissible  on  the  question  of  contribu- 
tory negligence,  and  because  the  witness  had  not  shown 
sufficient  familiarity  with  the  habits  of  the  deceased.  The 
deceased  was  alone  at  the  time  he  was  killed,  and,  so  far  as 
the  record  discloses,  no  one  witnessed  the  accident.  In  such 
cases  the  presumption  obtains  that  the  deceased  was  exer- 
cising due  care  in  approaching  the  crossing.  This  presumption 
is  not  conclusive,  but  is  to  be  considered  with  other  evidence. 
In  Dalton  v.  Railroad  Co.,  114  Iowa,  259,  and  in  Cray  v. 
Railway  Co.,  143  Iowa,  268,  we  intimated  that  cases  might 
arise  where  it  would  be  competent  to  show  the  general  habit 
and  conduct  in  such  cases  as  bearing  indirectly  upon  the 
question  of  contributory  negligence.  The  general  objection  to 
such  evidence  is  that  it  is  too  remote,  and  that  a  man  may 
be  generally  careful  in  doing  a  particular  thing  and  still  be 
careless  in  the  instance  in  question.  But  we  are  of  the 
opinion  that  evidence  of  the  general  habit  in  using  a  particular 
railroad  crossing  is  competent,  at  least  where  there  arc  no 
eyewitnesses  of  the  accident.  It  may  tend  to  aid  the  presump- 
tion of  self  -preservation  that  arises  in  such  cases,  because  a 
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person  is  more  likely  to  do  what  he  is  in  the  habit  of  doing 
under  the  same  conditions.  Such  evidence  is  held  admissible 
in  New  Hampshire,  Tucker  v.  Boston  &  M.  R.  R.,  73  N.  H. 
132  (59  Atl.  943) ;  Davis  v.  Railroad,  68  N.  H.  247  (44  Atl. 
388),  and  cases  therein  cited,  and  in  Illinois  Railroad  Co.  v. 
Clark,  108  111.  113;  Railroad  Co.  v.  Bailey,  145  111.  159  (33  N. 
E.  1089).  The  following  cases  also  support  the  rule :  Railway 
Co.  v.  McNeil  (Ind.  App.)  66  N.  E.  777;  Railroad  Co.  v. 
Spilker,  134  Ind.  380  (33  N.  E.  280,  34  N.  E.  218) ;  Craven  v. 
Railroad  Co.,  72  Cal.  345  (13  Pac.  878) ;  Fitzpatrick  v.  Rail- 
road Co.,  128  Mass.  13 ;  1  Wigmore  on  Evidence,  sections  92, 
93;  Mathias  v.  O'Neill,  94  Mo.  520  (6  S.  W.  253).  As  bearing 
somewhat  on  the  same  question,  see  Slossen  v.  Railroad  Co., 
60  Iowa,  215 ;  Lanning  v.  Railroad  Co.,  68  Iowa,  502 ;  Johnson 
v.  Railroad  Co.,  77  Iowa,  666 ;  Shaber  v.  Railway  Co.,  28  Minn., 
103  (9  N.  W.  575) ;  Smith  v.  Clark  &  Whiting,  12  Iowa,  32; 
Stafford  v.  Oskaloosa,  64  Iowa,  251. 

It  is  said  that  the  court  should  have  held,  as  a  matter 
of  law,  that  deceased  was  guilty  of  contributory  negligence ; 
but  we  cannot  assent  to  the  proposition.  While  the  crossing 
in  question  was  so  open  that  the  approach  of  a  train  could 
have  readily  been  seen  by  the  exercise  of  care,  under  ordinary 
circumstances,  the  record  shows  that  on  the  afternoon  in  ques- 
tion the  wind  was  high,  and  that  at  times  the  air  was  so  full 
of  drifting  snow  that  a  person  could  not  see  far.  What 
precaution  the  deceased  may  have  taken  when  approaching 
this  crossing  cannot  be  certainly  determined.  But  he  had 
used  it  frequently  for  many  years,  and  knew  that  it  was. 
dangerous  to  attempt  to  cross  the  track  without  exercising 
care,  and  the  presumption  that  we  have  already  referred  to, 
in  connection  with  evidence  of  the  conditions  of  the  weather 
at  the  time,  was,  we  think,  sufficient  to  take  the  case  to  the 
jury.  Lor  em  v.  Railway  Co.,  115  Iowa,  377 ;  Funston  v.  Rail- 
way Co.,  61  Iowa,  452. 

Instruction  10  is  complained  of,  on  the  ground  that  no 
fact  or  circumstance  was  shown  which  would  serve  to  excuse 
'the  failure  of  the  deceased  to  look  and  listen  for  an  approach- 
ing train.'  But  the  appellant  is  mistaken  as  to  this.  The 
deceased  may  have  stopped  and  looked  and  listened,  and  still 
have  been  unable  to  see  or  hear  the  train  on  account  of  the 
weather  conditions  shown.  Nor  is  a  person  approaching  a 
railway  crossing  required  by  law  to  stop,  look  and  listen  under 
all  conditions.    Such  duty  is  always  dependent  upon  the  con- 
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ditions  existing  at  the  time.  See  cases  immediately  supra. 
There  was  no  error  in  the  instruction. 

Again,  it  is  the  rule  of  this  court  that  the  presumption  of 
care  arising  from  the  instinct  of  self-preservation  does  not  ap- 
ply where  there  are  eyewitnesses  of  the  entire  transaction,  nor 
will  it  obtain  if  the  physical  facts  and  uncontradicted  circum- 
stances show  that  deceased  could  not  have 
3*  Swtinrtdo?tb :  exercised  the  care  required  of  him  at  the  time 
seif-preserva-  Q£  t^e  accident.  See  cases  cited  in  the  quota- 
tion just  made,  and  Christopherson  v.  Rail- 
road Co.,  135  Iowa,  409;  Brown  v.  Coal  Co.,  143  Iowa, 
662;  Gray  v.  Railroad  Co.,  143  Iowa,  268;  Meier  v. 
Way  &  Co.,  136  Iowa,  302 ;  Burk  v.  Walsh,  118  Iowa,  397 ;  Bell 
v.  Clarion,  113  Iowa,  126 ;  Morbey  v.  Railroad  Co.,  116  Iowa, 
84 ;  Ellis  v.  Leonard,  107  Iowa,  487 ;  Golinvaux  v.  Railroad  Co., 
125  Iowa,  652 ;  Ames  v.  Railway  Co.,  120  Iowa,  640 ;  Phinney  v. 
Railroad  Co.,  122  Iowa,  488.  Recognizing  these  rules,  the  trial 
court  gave  the  following  instructions : 

XI.  Where  a  human  being  is  killed  by  an  accident,  and 
there  is  no  eyewitness  to  the  same,  the  law  indulges  the 
inference  that  the  instinct  of  self-preservation,  of  the  love 

of  life,  was  such  as  to  prompt  him  to  exercise 

4      A  A  Mm 

ordinary  care  for  his  safety.  This  inference 
is  not  conclusive,  but  is  a  matter  to  be  considered  by  the  jury 
in  connection  with  all  the  evidence  in  the  case.  It  is  not  only 
indulged  in  where  there  is  direct  credible  testimony  as  to  the 
party's  conduct  at  and  prior  to  the  time  of  the  accident,  but 
is  only  to  be  considered  in  connection  with  the  other  circum- 
stances shown  in  evidence  with  reference  to  those  matters 
which  are  not  accounted  for  by  credible  direct  testimony. 

Xiy2.  In  this  case,  if  you  believe  from  the  evidence  that, 
owing  to  the  darkness  or  the  distance  of  the  witness  or  wit- 
nesses who  have  testified  upon  the  subject  from  the  deceased, 

or  for  any  other  reason,  they  could  not  observe 
▲mb.  kjs  ac^  ^^  conduct;  or  determine  whether  or 

not  said  deceased,  Guy  Platter,  looked  or  listened  for  the 
approaching  train,  then  you  will  have  the  right  to  consider 
the  instinct  of  self-preservation  in  connection  with  the  other 
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facts  and  circumstances  appearing  in  evidence  in  determining 
whether  or  not  in  that  respect  he  exercised  ordinary  care 
for  his  safety  when  he  came  within  the  zone  of  danger.  But 
if  you  believe  that,  while  he  was  approaching  said  crossing, 
and  during  the  time  the  duty  devolved  upon  him  to  look  and 
listen  for  approaching  trains,  he  was  under  the  scrutiny  of 
some  credible  witness  who  observed  the  acts  and  conduct  of 
said  Platter  at  such  time,  then  you  are  bound  by  the  testimony 
given  by  such  witness  on  such  subject,  and  should  not 
consider  the  inference  that  at  the  time  covered  by  such 
testimony  the  said  Guy  Platter  was  prompted  in  his  conduct 
by  the  instincts  of  self-preservation,  if  such  inference  is  incon- 
sistent with  the  acts  and  conduct  shown  by  such  direct 
testimony. 

XIII.  You  are  instructed  that  the  fact,  if  it  be  a  fact, 
that  any  eyewitness  testifies  to  any  fact  or  state  of  facts,  and 
such  testimony  is  not  contradicted  by  the  testimony  of  other 
6.  btid^c:  witnesses,  does  not  require  you  to  find  that 
credibility.  guch  testimQny  of  such  witness  is  true.  In 
determining  whether  or  not  a  fact  or  state  of  facts  existed 
as  testified  to  by  such  witness,  you  have  a  right  to  take  into 
consideration  the  means  and  opportunity  of  such  witness 
to  know  the  fact  or  state  of  facts  as  testified  to  by  him,  the 
reasonableness  or  unreasonableness  of  his  testimony,  its  con- 
sistency with  itself,  and  other  well-proved  facts  and  circum- 
stances as  disclosed  by  the  evidence,  and  to  apply  to  such 
testimony  the  test  of  credibility  of  witnesses  as  is  herein 
authorized  to  be  applied  by  you. 

Although  these  instructions,  particularly  11  and  ll1/^,  are 
challenged,  they  announce  the  doctrines  heretofore  established 
by  this  court.  But  it  is  strenuously  contended  for  appellant 
that  the  instructions  were  erroneous  and  inapplicable,  because 

there     were     eyewitnesses     of     the     trans- 
7"  cTOMiS^acci-     action.    Chief  reliance  for  this  claim  is  upon 
of  self-  *  the  testimony  of  the  engineer  and  of  one  Lar- 

son, both  of  whom  were  defendant's  witnesses. 
As  much  depends  upon  the  testimony  of  these  two  witnesses, 
we  here  quote  the  material  parts  thereof.  The  witness  Larson 
testified: 
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.  .  .  My  home  is  just  north  of  the  place  where  the 
accident  happened,  on  the  same  street  and  in  the  same  block. 
It  is  the  third  house  north  of  the  railroad.  It  faces  to  the 
east.  I  saw  Mr.  Platter  come  along  that  street  going 
south  at  that  time.  I  was  standing  about  a  hundred  feet  south 
from  that  street  running  east  and  west.  I  was  going  south  at 
that  time,  and  so  was  Platter.  He  was  driving  a  team 
hitched  to  a  wagon.  He  was  standing  up  in  the  wagon. 
He  was  facing  in  a  northwesterly  direction.  He  was  driving 
in  a  small  trot.  I  could  see  after  he  passed  me  until  he 
reached  the  track.  I  saw  when  the  collision  occurred.  He 
continued  to  drive  in  a  trot  as  far  as  the  track.  I  think  he 
continued  in  that  same  position  until  he  got  down  to  the  track. 

On  cross-examination  the  witness  said:  Q.  About  how 
far  is  your  house  from  the  track?  A.  I  don't  know.  Q. 
About  how  fart  A.  I  would  not  say,  because  I  don't  know. 
Q.  What  is  your  business?  A.  Maintainer  of  signals  on  the 
Northwestern.  .  .  .  Q.  When  you  left  your  work  to  go 
to  your  home  that  night,  did  you  walk  down  Third  street  all 
the  way  from  Main  or  Walnut  street?  A.  Yes.  Q.  And 
where  were  you  when  Ouy  Platter  passed  you?  A.  I  was 
just  about  100  feet  south  of  the  street  running  east  and  west. 
Q.  How  far  were  you  from  your  own  house  ?  A.  It  was  next 
door;  I  don't  know  how  many  feet,  probably  about  one 
hundred  feet.  .  .  .  Q.  After  you  saw  him,  I  suppose  you 
continued  on  toward  your  home,  did  you  not?  A.  Well,  sir, 
I  stayed  there  and  watched  them.  Q.  You  didn't  go  to  your 
house?  You  watched  him  from  the  time  you  saw  him?  A. 
He  passed  me  right  there,  and  I  watched  him.  Q.  You  didn't 
keep  on  walking  towards  your  house?  A.  No,  sir.  Q.  You 
just  stood  still  when  you  saw  him  pass  you?  A.  Yes;  while 
he  was  by  me  a  little  ways.  Q.  How  far?  A.  I  could  not 
say,  a  couple  of  hundred  feet  probably.  Q.  When  you 
stopped  ?  A.  When  who  stopped  ?  Q.  When  you  stopped  ?  A. 
Yes.  Q.  Well,  then,  from  the  time  you  saw  him  first  you  may 
state  if  you  walked  some  distance  south?  A.  Well,  I  did.  Q. 
How  far  did  you  walk  south  from  the  time  you  saw  him?  A. 
About  a  block  and  a  quarter.  Q.  Well,  then,  he  passed  you 
a  good  ways  north  of  Mulberry  street,  did  not  he?  A.  Just 
about  Mulberry  street  he  passed  me.  Q.  You  didn't  walk  a 
block  and  a  quarter  from  that  time  up  until  the  time  you  had 
stopped?  A.  Yes.  Q.  Did  you  say  a  lot  and  a  quarter,  or  a 
block  and  a  quarter?    A.  I  walked  from  Main  street  down 
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to  where  I  stopped  the  first  time  I  saw  him.  Q.  And  he  passed 
you  on  Main  street  ?  A.  No,  sir;  he  passed  me  on  Mulberry 
street.  Q.  I  am  speaking  of  the  time  he  passed  you  on  Mul- 
berry street.  From  that  time  how  far  did  you  go  before  you 
stopped  there  ?  A.  About  one  hundred  feet.  Q.  And  at  that 
time  you  estimated  that  he  was  about  two  hundred  feet  south 
of  you?  A.  Somewhere  around  there.  Q.  How  far  from  the 
track  was  he  at  that  timet  A.  I  could  not  say.  Q.  Have 
you  any  idea?  A.  No,  sir.  .  .  .  Q.  Now,  there  is  a  row 
of  trees  in  front  of  Mr.  Harten  's  house,  is  there  not  f  A.  Tes. 
Q.  Those  trees  are  mostly  outside  of  the  sidewalk,  are  they 
not?  A.  Yes.  Q.  The  branches  are  pretty  low  down?  A. 
All  the  way  from  six  to  seven  feet  high  from  the  ground. 
Q.  Now,  your  view  of  Mr.  Platter  as  he  approached  the  cross- 
ing was  obstructed  by  those  trees,  was  it  not  ?  A.  It  was  by 
my  standing  up  straight.  Q.  Tou  stood  up  straight,  didn't 
you?  A.  No,  sir.  Q.  Did  you  stoop  all  the  time  from  the 
time  you  stopped  until  he  was  struck  by  the  train?  A.  No, 
sir.  Q.  You  just  stopped  and  saw  him  drive  on  there  ?  A.  I 
stooped  over  to  see  whether  he  was  stopping  or  going  on  over 
the  crossing.  Q.  How  long  was  that  before  you  saw  the  train  ? 
How  long  was  that  before  you  saw  him  struck,  I  should  say  ? 
A.  I  would  not  say  the  time;  not  over  a  minute.  Q.  Going 
south?  A.  A  short  time.  Q.  Was  he  far  from  the  crossing 
then?  A.  I  could  not  say.  Q.  It  was  rather  dark?  A.  It 
was  rather  dark;  yes.  Q.  Do  you  remember  if  you  testified 
here  the  last  term  of  court  in  this  case,  Mr.  Larson  ?  A.  Yes. 
Q.  How  far  could  you  see  Mr.  Platter  as  he  went  down  the 
street  so  that  you  could  see  him  clearly  ?  A.  Oh,  I  don't  know ; 
I  could  see  him  pretty  fair  from  where.  I  was  standing  when 
he  was  struck.  Q.  Do  you  remember  the  last  term  of  court 
you  thought  you  could  see  him  just  about  opposite  Harten 's 
house?  A.  I  could  not  see  him  plainly  there.  The  closer  a 
man  the  plainer  I  can  see  him.  Q.  How  did  you  move  from 
the  first  position  where  you  stood  until  the  accident  happened  ? 
A.  After  it  happened  I  moved,  but  before,  no,  sir.  Q.  I  asked 
you  whether  or  not  you  remember  whether  you  were  asked 
this  question  by  Mr.  Fry,  and  that  you  gave  this  answer  last 
term  of  court:  *Q.  You  say  you  think  you  could  see  him 
clear  down  to  the  crossing,  the  place  where  the  accident  hap- 
pened? A.  Not  standing  in  that  position,  the  place  where  I 
first  stooped.'  Do  you  remember  giving  that  answer?  A.  I 
do,  and  his  question  was  whether  I  could  see  him  when  he 
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turned  around.  Q.  Then  you  could  not  see  him  clear  down 
to  the  crossing?  A.  I  could  see  him;  but  I  could  not  see 
whether  he  turned  around  to  see  whether  the  train  was 
coming.  Q.  You  didn't  see  that,  so  you  don't  want  to  be 
understood  by  this  jury  as  saying  as  you  came  that  you  could 
not  see  that  he  did  not  turn  around  and  look  to  the  northeast 
before  he  reached  the  crossing  ?  A.  I  would  not  say  that  he 
did  turn  around;  I  would  not  say  that  he  did  not.  Q.  You 
won't  say  he  did  not  turn  around?  A.  No,  sir.  Q.  You 
won't  testify  either  way?  A.  No,  sir.  Q.  He  might  have 
turned  his  head  without  turning  his  body?  A.  I  could  not 
swear  to  that.  Q.  You  could  not  see  him  clear  enough  to  tell  ? 
A.  Not  his  head.  Q.  Do  you  think  you  could  see  his  body 
just  from  where  you  were  standing?  A.  I  am  pretty  sure  I 
could  if  I  could  watch  close  enough.  Q.  If  you  watched  close 
enough,  but  did  you?  A.  I  watched  pretty  close;  I  didn't 
pay  much  attention  to  whether  he  turned  around  or  not.  Q. 
You  didn't  pay  attention  to  that?  A.  I  was  not  paying 
mueh  attention  to  that.  Q.  When  did  you  begin  dodging 
down  under  the  trees  to  watch  Platter?  A.  Just  about  the 
time  I  wondered  whether  he  passed  over  or  not ;  just  at  that 
time  the  train  hit  him.  Q.  Before  that  time  your  view  of 
Mr.  Platter  was  obstructed,  was  not  it  ?  A.  Yes.  Q.  And  it 
was  obstructed  from  the  time  he  left  Harten's  house?  A.  I 
just  cannot  say  at  what  time  it  was.  Q.  Well,  that  was  the 
time  your  view  became  obstructed  on  account  of  the  trees  in 
front  of  Harten's  house,  was  not  it?  A.  I  was  watching  him 
from  the  time  I  heard  the  train,  wondering  whether  he  was 
going  to  stop,  or  whether  he  heard  it  or  not.  Q.  When  did 
you  first  hear  the  train?  A.  When  I  was  going  home.  Q. 
Where  were  you  when  you  first  heard  it  ?  A.  I  was  just  about 
on  Mulberry  street.  Q.  You  watched  him  from  that  time 
on  ?  A.  Yes ;  from  where  I  stopped.  Q.  And  there  was  part 
of  the  time  you  could  not  see  him,  was  not  there?  A.  No;  I 
don't  know  whether  there  was  or  not.  Q.  There  was  part  of 
the  time  you  could  not  see  what  he  was  doing?  A.  Little 
ways  off  from  him,  yes ;  I  could  not  see  whether  he  turned  his 
head  or  not.  Q.  What  is  that  ?  A.  I  saw  from  the  distance. 
Q.  From  where  you  were  standing?  A.  Yes.  Q.  You  could 
see  what  he  was  doing?  A.  I  could  see  he  was  standing  up. 
Q.  That  is  all  you  could  see?  A.  Yes.  Q.  You  could  see 
the  outlines  of  his  body  ?  And  is  that  all  you  could  see  ?  A. 
Yes.    .    .    .    Q.  Well,   now,  Mr.   Larson,   I  will  ask  you 
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whether  or  not  you  remember  this  question  being  asked  you 
last  term  of  court  when  you  were  examined  as  a  witness  in 
this  case:  ' About  how  far  north  of  your  home  did  he  pass 
youf  A.  Well,  sir,  about  50  feet  he  passed  me.'  A.  North 
of  my  own  home  ?  Q.  Yes.  A.  I  don 't  know ;  I  didn  't  meas- 
ure the  lots  how  big  they  were.  .  .  .  Q.  Do  you  remember 
this  question  being  asked  you,  Mr.  Larson:  'Was  he  facing  in 
that  direction,  that  is,  the  southwest?  A.  He  was.  Q.  As 
long  as  you  saw  him  ?  A.  Yes,  sir. '  '  As  long  as  I  could  see. ' 
And  the  next  question,  'About  how  far  could  you  see  him, 
Mr.  Larson?'  and  your  answer,  'Well,  sir,  it  was  quite  dusk 
at  that  time,  and  I  had  to  dodge  down  under  the  tree,  and  I 
ain't  sure  in  that,  because  I  could  not  see  whether  he  turned 
around  and  looked  when  he  was  on  the  crossing  or  not,  because 
it  was  quite  dark  at  that  time. '  Do  you  remember  giving  that 
answer!  A.  I  cannot  remember  that  I  gave  it  exactly  that 
way.  Q.  Will  you  say  you  did  not  give  that  answer?  A. 
No,  sir.  Q.  If  you  did  give  that  answer,  it  was  true,  was  not 
it?  A.  I  suppose  so.  Q.  That  is  the  fact  that  you  didn't  see 
the  man  from  the  time  he  passed  out  of  your  sight  in  front  of 
Harten's  house  until  you  saw  him  just  at  the  moment  of  the 
accident?  A.  I  saw  him  standing  in  the  wagon  all  the  way. 
Q.  That  is  all  you  could  see ;  he  was  standing  in  the  wagon  ? 
A.  Yes.  Q.  That  is  all  you  know  about  what  he  did?  A. 
That  is  all  I  know.  Q.  You  say  he  was  driving  his  horses 
on  a  trot  when  he  passed  you.  You  don't  know  how  far  he 
drove  at  a  trot?  A.  No,  sir;  I  don't.  I  don't  know  how  far 
he  drove  on  a  trot.  Q.  You  could  not  say?  A.  No,  sir.  Q. 
I  will  ask  you  this  question  if  you  remember  whether  or  not 
this  question  was  asked  you  at  this  term  of  court,  'Or  whether 
he  looked  in  any  other  direction  than  to  the  southwest,  you 
don't  know?'  and  your  answer,  'Not  after  he  passed  out  of 
my  sight  that  far.'  Do  you  remember  making  that  answer? 
A.  Yes.  Q.  Well, '  After  he  got  in  front  of  Harten  's  house  ? ' 
And  your  answer  'No.'  Do  you  remember  making  that 
answer?  A.  I  don't  remember.  Q.  Do  you  swear  you  didn't 
say  that?  A.  No,  sir.  Q.  And  the  next  question,  'That  is 
true,  is  not  it?'  and  your  answer,  'Yes.'  Do  you  remember 
answering  the  question  that  way?  A.  I  won't  say  now.  Q. 
And  the  next  question,  'You  don't  know  what' he  did  after 
that?'  and  your  answer,  'No,  sir.'  A.  Yes;  that  is  correct. 
Q.  You  remember  making  that  answer?  A.  Yes,  sir.  Q. 
That  was  true,  was  it,  that  after  he  passed  in  front  of  Harten 's 
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house  you  don't  know  what  he  did!  A.  No,  sir.  Q.  That  is 
the  last  time  you  could  judge  what  he  was  doing,  is  not  it? 
A.  Well,  what  he  was  doing  in  what  wayt  Q.  Except  you 
saw  he  was  standing  up?  A.  He  was  standing  up;  that  is 
all.  Q.  That  is  all  you  can  say  about  him  after  he  passed  in 
front  of  Harten's  house?    A.  Yes,  sir. 

The  testimony  of  the  engineer  was  as  follows : 

.  .  .  I  saw  Platter  and  his  team  just  before  I  struck 
him.  I  was  about  twenty  feet  away.  He  was  standing  in  his 
wagon  right  over  the  forward  wheel,  driving  two  horses.  It 
is  pretty  hard  for  a  fellow  to  swear  just  how  fast  anything 
of  that  kind  is;  but  I  think  the  team  was  trotting.  He  was 
standing  in  the  wagon  facing  west,  and  had  his  back  toward 
me.  As  soon  as  I  saw  the  team,  and  they  moved  in  front  of 
the  headlight,  I  shut  off  the  team  and  applied  the  emergency 
brake.  The  proper  thing  to  do  in  a  case  like  that  is  to  shut 
the  steam  and  apply  the  emergency  brake.  I  could  not  stop 
the  train  before  striking  Platter.  When  I  first  saw  the  horses 
they  were  about  ten  or  twelve  feet  from  the  railroad  track. 
.  .  .  I  do  not  think  that  I  would  have  a  clear  view  of  this 
curve  on  Third  street  from  Mulberry  street.  I  never  paid 
much  attention  as  to  whether  there  was  any  obstruction  near 
Third  street.  I  don't  remember  whether  I  could  see  Third 
street  crossing  from  Mulberry  street.  If  it  is  light  enough  so 
you  can  see  the  curve,  you  could  probably  see  an  object  a 
couple  of  hundred  feet  from  Third  street  crossing,  when  you 
are  going  south.  I  always  thought  there  was  a  curve  between 
Third  street  and  Mulberry,  but  do  not  know  how  much  of  a 
curve.  The  curve  is  sufficient  so  that  the  track  is  not  in  full 
view  from  one  street  to  the  other.  The  headlight  would  not 
be  on  the  crossing  until  it  got  to  within  a  hundred  and  fifty 
feet  of  Third  street.  .  .  .  All  I  could  do  from  the  time  I 
saw  Platter  until  I  struck  him  was  shutting  off  the  steam  and 
putting  on  the  brakes.  Just  before  I  saw  him  I  was  looking 
out  of  the  window,  with  my  hand  on  the  throttle.  The  rea- 
son I  did  not  see  him  before  is  because  he  had  to  come 
diagonally  across  the  track.  The  horses  were  about  ten  or 
twelve  feet  away  from  the  track  when  I  first  saw  him.  I 
don't  think  he  drove  up  to  this  position  until  the  rays  of 
the  headlight  had  passed.    .    .    .    When  I  saw  Platter  he 
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had  his  back  to  me.  At  the  last  trial  I  said  to  the  question, 
'Had  his  back  toward  you?'  'I  don't  know  whether  he  had 
his  lines  in  his  hands  at  all  or  not,  as  far  as  that  was  con- 
cerned; I  don't  know  how  he  held  them.  It  was  quick  done. 
I  just  looked  up,  and  saw  there  was  a  man  standing  there 
with  his  back  to  me.'  I  don't  go  back  of  that  statement  yet. 
I  say  that  .is  correct.  If  I  said  at  the  last  trial, '  I  just  looked 
up,'  it  is  a  mistake;  I  looked  out.  I  don't  want  this  jury  to 
understand  I  took  my  eyes  off  looking  ahead,  for  I  did  not. 
I  want  to  insist  that  I  did  not  make  such  a  statement.  I  never 
intended  to  say  that  I  looked  up,  because  I  was  looking  out. 
I  was  on  the  right-hand  side  of  the  engine,  and  was  looking 
ahead  to  see  if  the  track  was  clear.  ...  I  think  the  team 
was  trotting,  but  do  not  know  whether  it  was  slow  or  not.  I 
think  the  team  was  going  almost  as  fast  as  was  I.  ...  I 
don't  know  whether  I  could  see  the  Third  street  crossing 
from  Mulberry  street  or  not.  I  never  paid  much  attention 
to  whether  there  was  any  obstruction.  In  the  other  trial  I 
answered  that  I  could  not  see  the  Third  street  crossing  from 
Mulberry  street.  I  would  not  undertake  to  estimate  how 
fast  we  were  going  in  a  second. 

As  part  of  the  cross-examination  plaintiff  offered  the  fol- 
lowing questions  and  answers,  given  on  former  trial  of  this 
case:  "Q.  Had  his  back  toward  you?  A.  I  don't  know 
whether  he  had  his  lines  in  his  hands  at  all  or  not.  As  far  as 
that  was  concerned,  I  didn't  see  how  he  held  them.  It  was 
quick  done.  I  just  looked  up,  and  saw  a  man  standing  there 
with  his  back  to  me." 

In  view  of  this  record,  we  think  it  was  a  fair  question  for 
the  jury  to  say  whether  or  not  plaintiff  was  observed  and  his 
conduct  noticed  during  all  the  time  while  he  was  within  the 
danger  zone,  and  that  the  weight  and  credibility  of  these  wit- 
nesses who  testified  as  to  their  observations  of  the  deceased  dur- 
ing the  time  in  question  was  also  for  the  triers  of  fact.  The 
trial  court  so  instructed,  and  in  this  there  was  no  error.  This 
aspect  of  the  case  is  ruled  by  Gray  v.  Railroad  Co.,  160  Iowa, 
1.  This  case  is  so  closely  in  point  that  nothing  further  need 
be  added. 
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Aside  from  this,  however,  appellant  contends  that,  giving 
the  presumption  all  the  weight  to  which  it  is  entitled,  the  testi- 
mony is  such  as  to  clearly  show  contributory  negligence  on  the 

part  of  the  deceased.    Ordinarily  this  question 
8'  fribtftbry0011"       is  for  a  jury,  and  it  is  only  in  plain  cases 

negligence.  ^^   &    ^^  ^  jugtifi^d  ^   holding>    M    a 

matter  of  law,  that  one  killed  at  a  railway  crossing  is  guilty  of 
negligence  as  a  matter  of  law.  A  traveler  upon  a  public  high- 
way is  not  bound  to  look  or  listen  at  any  particular  place,  nor  is 
he  bound,  as  a  matter  of  law,  to  look,  especially  where  his  view 
is  obstructed  at  any  given  point,  as  he  passes  along  the  high- 
way. The  obstructions  to  his  view  are  to  be  taken  into  account, 
and  he  also  has  the  right  to  rely  upon  the  railway  operating 
its  trains  in  accord  with  the  law  and  ordinances  of  the  city. 
If  failure  to  do  these  things  is  calculated  to  mislead  a  traveler, 
the  company  cannot  complain  of  his  conduct  when  acting  in 
reliance  upon  the  performance  thereof.  He  has  the  right  to 
rely  upon  a  burning  headlight,  when  such  headlights  should 
be  lighted ;  on  the  ringing  of  the  bell,  and,  in  exceptional  cases 
within  a  town,  especially  where  the  crossing  is  a  danger- 
ous one,  upon  the  blowing  of  the  whistle  or  some  other 
warning,  and,  if  he  does  so,  and  at  the  same  time  exercises  the 
ordinary  precautions  of  sight  and  hearing,  he  cannot  be  held 
guilty  of  contributory  negligence  as  a  matter  of  law.  In  such 
circumstances  the  question  is  one  of  fact  for  a  jury.  The  Cray 
case,  supra,  seems  to  rule  this.  See,  also,  Lockridge  v.  Rail- 
road Co.,  161  Iowa,  74 ;  Dusold  v.  Railroad  Co.,  162  Iowa,  — ; 
Wilson  v.  Railroad  Co.,  161  Iowa,  191. 

No  error  appears,  and  the  judgment  must  be  and  it  is 
Affirmed. 

Weaver,  C.  J.,  and  Gaynor  and  Withrow,  JJ.,  concur. 
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Otto  EL  Boeck,  Eric  Boeck,  Hedwig  Frudden,  Emma  Frei- 
berg, Plaintiffs  and  Appellees,  v.  Modern  Woodmen  of 
America,  Defendant  and  Appellant. 

Appeal:    assignment   of   error.     Assignments   of   error   so   general 

1  in  terms  that  the  appellate  court  cannot  discern  the  particular 
errors  relied  upon  will  not  be  considered. 

Mutual    insurance:     contract:    by-laws.      By    applying    for    and 

2  accepting  a  certificate  of  insurance  in  a  mutual  benefit  association 
the  member  becomes  bound  by  its  provisions  and  the  by-laws  which 
are  made  a  part  of  the  contract;  and  this  will  include  a  by-law 
providing  that  the  certificate  shall  be  void  in  case  the  member 
becomes  intemperate  in  the  use  of  liquor,  drugs  or  narcotics,  or  if 
death  result  directly  or  indirectly  from  such  use. 

Same:    action  upon  certificate:    intoxication  as  a  defense:    evi- 

3  dence.  The  evidence  in  the  instant  case  is  reviewed  and  held  to 
show  that  insured  came  to  his  death  from  the  intemperate  use  of 
intoxicating  liquor,  within  the  meaning  of  a  by-law  rendering 
the  certificate  void  for  intoxication;  and  the  court  should  have 
so  found  as  a  matter  of  law  and  directed  a  verdict  for  defendant. 

8ame:    evidence:     cause  of  death :     coroner's  verdict.    A  coroner's 

4  verdict  is  admissible  in  an  action  upon  a  certificate  of  insurance, 
as  prima  facie  evidence  that  death  resulted  from  the  cause  found 
by  the  coroner's  jury. 

Appeal  from  Floyd  District  Court. — Hon.  C.  H.  Kellot, 

Judge. 


Monday,  November  17, 1913. 

Action  at  law  on  an  insurance  benefit  certificate.  From 
a  verdict  and  judgment  for  plaintiffs,  this  appeal  is  taken. — 
Reversed. 
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Truman  Plantz,  Geo.  O.  PerHn  and  J.  C.  Campbell,  for 
appellant 


Ellis  &  Ellis,  for  appellees. 

Withrow,  J. — This  action  was  brought  at  law  to  recover 
from  the  defendant  upon  a  beneficiary  certificate  issued  to 
Paul  E.  Boeck  in  December,  1898.  Boeck  died  November  28, 
1909.  The  defenses  to  the  action  were  that,  in  his  applica- 
tion for  membership,  Boeck,  in  anwser  to  certain  interroga- 
tories, stated  that  he  had  never  been  intoxicated,  and  also 
that  he  only  drank  one  glass  of  beer  a  week,  whereas  said 
Boeck  had  been  intoxicated  prior  to  making  said  application, 
and  that  he  then  consumed  a  greater  quantity  of  liquor  than  a 
glass  of  beer  per  week,  and  that  the  statements  made  by  him 
were  warranties  which  were  untrue. 

Defendant  further  pleaded  that  the  contract  of  insur- 
ance provided  that  it  should  be  void  if  the  death  of  said 
Paul  E.  Boeck  resulted  indirectly  from  his  use  of  intoxicating 
liquor,  and  it  is  alleged  that  his  death  resulted  indirectly 
from  such  cause.  In  reply,  the  plaintiff  pleaded  a  waiver  of 
the  provision  of  the  contract,  the  application,  and  the  by-laws, 
for  the  reason  that  the  defendant  well  knew  the  habits  and 
condition  of  Boeck,  and  his  use  of  intoxicating  liquor,  and 
with  such  knowledge  received  and  accepted  assessments. 

Upon  the  trial,  at  the  conclusion  of  the  evidence,  the 
defendant  moved  for  a  directed  verdict  in  its  favor,  based 
upon  the  ground  that  there  was  no  evidence  introduced  which 
showed  any  other  cause  of  death  than  that  resulting  indirect- 
ly from  the  use  of  intoxicating  liquors,  and  that  a  verdict  for 
plaintiff  would  be  without  support.  The  motion  was  over- 
ruled, the  cause  was  submitted,  and  a  verdict  was  returned 
in  favor  of  the  plaintiff.  Motion  for  new  trial  having  been 
overruled,  judgment  was  entered  on  the  verdict,  and  the  de- 
fendant appeals. 

T.    Appellant  makes  assignment  of  errors  covering  four- 
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teen  different  points,  all  of  which,  excepting  the  first,  second, 
third  and  fourteenth,  are  so  general  in  terms  that  we  are 

not  directed  to  the  particular  errors  upon 
'  assignment  of    which  appellant  relies.    Our  consideration  of 

the  appeal  will  be  limited  to  the  assignments 
which  are  definite  enough  to  advise  us  of  the  appellant's 
claim;  and  these*  relate  to  the  question  of  the  sufficiency  of 
the  evidence  to  warrant  the  verdict. 

II.  The  evidence  showed  that  Boeck  was  found  dead  in 
his  room  at  a  boarding  house  at  Independence  under  circum- 
stances which  will  appear  in  the  further  discussion  of  one 
branch  of  the  case.  A  coroner's  jury  was  impaneled  to  in- 
quire into  the  cause  of  death,  and  a  verdict  or  finding  was 
returned  that  death  resulted  "from  heart  failure,  contributory 
excessive  indulgence  in  liquor."  Proofs  of  loss  were  duly 
made ;  that  by  Dr.  McGrady  stating  that  in  his  judgment  the 
probable  cause  of  death  was  heart  disease,  induced  by  exces- 
sive use  of  alcohol.  There  was  testimony  tending  to  show  that 
at  times  prior  to  making  the  application  for  membership  Boeck 
had  been  intoxicated,  and  also  that  he  was  given  to  drink  more 
frequently  and  in  larger  quantities  than  stated  in  his  appli- 
cation. As  to  this  question  there  was  dispute  in  the  evidence, 
and  the  whole  record  was  such  as  to  require  it  to  be  submitted 
to  the  jury,  unless  for  other  reasons  the  appellant  was  on  his 
motion  entitled  to  a  directed  verdict.  In  such  motion  the 
appellant  relied  alone  upon  the  alleged  fact  that  death  resulted 
indirectly  from  the  use  of  intoxicating  liquors,  and  we  direct 
our  inquiry  to  that  single  question. 

III.  The  appellant  is  a  fraternal  benefit  society,  and  as 
such  makes  provision  for  the  payment  to  its  members  under 
certain  conditions.    By  his  application,  and  its  acceptance, 

Boeck  became  a  member  of  the  society,  and  by 
subakob  :  *       such,  and  the  certificate,  he  became  bound  by 

contract; 

by-laws.  the  provisions  of  its  by-laws.   Norton  v.  Order 

of  Foresters  (Catholic),  138  Iowa,  464. 

The  section  of  the  by-laws  relied  upon  by  the  appellant 
Vol.  162  U.— 11 
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is  as  follows:  "Prohibition  against  Intemperance. — If  any 
member  of  this  society,  heretofore  or  hereafter  adopted,  shall 
become  intemperate  in  the  use  of  intoxicating  liquors,  or  in 
the  use  of  drugs  or  narcotics,  or  if  his  death  shall  result  di- 
rectly ox  indirectly  from  his  use  of  intoxicating  liquors,  drugs, 
or  narcotics,  then  the  certificate  held  by  said  member  shall 
by  such  acts  become  and  be  absolutely  null  and  void,  and  all 
payments  made  thereon  shall  be  thereby  forfeited." 

By  that  provision  Boeck  and  his  legal  representatives 
were  and  are  bound.  We  therefore  go  to  the  evidence  upon 
the  question  raised  by  this  plea  of  the  appellant  to  determine 

whether  it  was  of  such  strength  as  to  make 
upon  certu-  it  the  duty  of  the  trial  court  to  hold  that,  as 
tion  'as  a  a  matter  of  law,  such  defense  had  been  estab- 

defense:  ctI- 

dence.  lished.    As  bearing  upon  this  it  is  not  neces- 

sary that  inquiry  be  limited  to  the  immediate  time  of  death, 
when  death  is  charged  to  have  resulted  indirectly  from  the 
excessive  use  of  intoxicating  liquors,  as  previous  habits  and 
tendencies  may  and  often  do  throw  light  upon  and  give  mean- 
ing to  situations  and  conditions  which  without  them  might  be 
in  doubt. 

While,  as  we  have  stated  above,  there  was  evidence  tend- 
ing to  show  that  the  deceased  had  been  intoxicated  at  different 
times  before  making  application  for  membership,  this  was  in 
dispute,  and  we  direct  our  attention  to  the  period  after  he 
became  a  member  and  up  to  the  time  of  his  death.  The  testi- 
mony introduced  on  the  part  of  the  appellee,  while  directed  in 
the  main  to  proof  that  Boeck  was  not  in  the  habit  of  becoming 
intoxicated  prior  to  December,  1908,  strongly  shows  that  after 
such  time  he  was  occasionally,  if  not  frequently,  seen  in  an 
intoxicated  condition.  One  witness,  who  testified  as  to  his 
freedom  from  the  habit  prior  to  December,  1898,  said  that 
after  the  death  of  Boeck 's  mother,  in  1900,  1901,  or  1902, 
he  observed  that  Boeck  was  using  intoxicating  liquors.  In- 
deed, the  record  shows  little,  if  any,  contention  on  the  part  of 
appellee  that  such  was  the  fact,  and  this  appears  from  the 
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testimony  of  many  witnesses.  On  January  24,  1907,  informa- 
tion charging  that  Boeck  was  an  inebriate  was  filed  in  the  office 
of  the  clerk  of  the  district  court  of  Floyd  county,  and  prayer 
was  made  that  he  be  committed  to  the  hospital  for  inebriates. 
Upon  due  hearing  in  the  district  court  Boeck  was  found  to 
be  an  inebriate,  and  warrant  of  commitment  was  issued,  and 
under  it  he  was  taken  to  Enoxville  for  treatment.  The  record 
of  the  proceedings  was  introduced  and  became  a  part  of  the 
evidence  in  the  case.  When  he  was  released,  or  what  his  con- 
dition was  upon  being  released,  does  not  appear.  At  some 
time  after  he  went  to  Independence. 

The  city  marshal  testified  that  he  saw  Boeck  for  four 
or  five  days  preceding  his  death.  At  the  first  time  he  was 
under  the  influence  of  liquor  standing  against  the  bar  in  a 
saloon,  and  that  he  took  him  by  the  shoulder,  walked  him  to 
the  door,  and  told  him  to  go  home.  At  another  time  within 
the  period  given  he  also  saw  him  intoxicated.  He  also  said 
that,  while  he  could  not  state  that  Boeck  was  intoxicated  every 
time  he  saw  him  during  the  four  or  five  days,  the  biggest  ma- 
jority of  times  he  was  drinking  heavily.  He  was  at  these 
times  more  often  in  the  saloon  of  one  0  TBrien,  who  does  not 
appear  as  a  witness  in  the  case.  The  marshal,  Mason,  further 
testified  that:  "Paul  Boeck 's  condition  at  any  time  during 
the  time  I  saw  him  was  such  as  to  indicate  that  he  was  a  heavy 
drinker,  and  that  he  was  using  intoxicating  liquor  to  excess. 
That  was  apparent  upon  his  face.  I  observed  that  the  first 
time  I  remember  seeing  him.  I  didn't  see  him  at  any  time 
when  it  didn't  indicate  to  me  that  he  was,  a  heavy  drinker. 
I  never  saw  him  prior  to  the  time  that  I  saw  him  four  or  five 
days  before  his  death." 

William  Plunkett,  who  .lived  with  his  daughter,  keeper 
of  the  rooming  house  where  Boeck  was  staying  at  the  time  of 
his  death,  stated  that  the  last  he  saw  of  Boeck,  when  living, 
was  on  Sunday  about  2  or  3  o  'clock ;  that  he  was  not  drunk 
then,  but  trembling  and  nervous.  He  asked  for  cocaine  to 
check  the  nervousness,  but  this  was  denied  him.    Boeck  then 
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went  away,  and  was  not  afterwards  seen  by  Plunkett  when 
living,  although  he  heard  him  go  up  to  his  room  at  night* 
in  a  manner  which  the  witness  thought  was  "a  little  noisily." 
This  was  after  midnight.  He  heard  him  later  snoring  loudly. 
The  next  morning  Boeck  was  found  lying  on  his  bed,  fully 
dressed.    He  was  then  dead. 

B.  G.  Swan,  the  coroner,  who  was  called  to  take  charge  of 
the  body,  found  in  Boeck 's  room  a  full  quart  bottle  of  whisky 
and  an  empty  bottle,  which  looked  like  a  whisky  bottle.  Dr. 
McOrady,  whose  medical  report  of  death  we  have  already 
referred  to,  was  called  in  by  the  coroner.  There  is  no  other 
direct  testimony  as  to  the  immediate  cause  of  death  than  as 
here  recited. 

The  result  of  the  coroner's  inquest  was  introduced  in 
evidence,  and  this  was  competent,  not  as  con- 
dence!  cause      elusive  upon  the  subject,  but  as  prima  facie 
coronor's'  evidence  of  the  fact  that  death  resulted  from 

verdict. 

the  cause  thus  found.    Metzradt  v.v  M.  B.  A., 
112  Iowa,  526. 

We  then  have  as  evidence  tending  to  show  that  the  death 
of  Boeck  indirectly,  if  not  directly,  resulted  from  the  excessive 
use  of  intoxicating  liquor,  the  verdict  of  the  coroner's  jury, 
which,  in  the  absence  of  evidence  which  supports  a  different 
conclusion,  would  be  sufficient  to  warrant  a  finding  in  accord- 
ance with  it.  This  is  supplemented  by  parol  proof  of  the 
habits  and  condition  of  the  deceased  for  a  period  of  several 
days  immediately  preceding  and  up  to  his  death,  the  whisky 
bottles  found  in  his  room,  one  full,  the  other  empty,  and  these 
are  in  such  connection  and  harmony  with  what  the  proof 
shows  to  have  been  his  prior  habits,  his  frequent  intoxication, 
and  his  commitment  as  an  inebriate,  that  without  evidence  to 
the  contrary  it  must  be  found  that  death  resulted  from  the 
cause  claimed  by  the  appellant.  In  the  record  there  is  wanting 
competent  evidence  which  in  any  degree  tends  to  meet  that 
which  we  have  noted,  unless  it  be  conjectural  statements  of 
witnesses  on  cross-examination  or  theories  as  to  the  cause  of 
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death  not  properly  arising  in  the  record.  But  this  is  not 
sufficient.  Verdicts  must  have  evidence  to  support  them,  and 
must  not  be  founded  on  mere  theory  or  conjecture.  Wheelan 
v.  Railway  Co.,  85  Iowa,  174. 

There  is  no  evidence  of  expert  witnesses  or  others  tending 
to  show  the  cause  of  death,  save  that  which  we  have  quoted ; 
and  while,  in  the  absence  of  any  proof  upon  the  subject,  the 
right  of  recovery  would  be  with  the  appellee,  where  the  record 
presents  proof  which  is  competent,  and  which  is  under  the 
law  sufficient  to  establish  the  fact,  if  not  disputed,  that  proof 
must  be  respected.  The  record  of  fact  is  such  that  the  trial 
court  should  have  instructed  the  jury  to  return  a  verdict  for 
the  defendant  on  what  is  termed  in  the  record  its  third  affirma- 
tive defense.  The  rulings  of  the  trial  court  on  such  motion, 
and  also  upon  the  motion  for  new  trial,  in  the  first  division 
of  which  the  want  of  evidence  to  support  the  verdict  was 
urged,  were  erroneous. 

IV.  The  waiver  of  appellant  which  was  pleaded  in  the 
reply  had  relation  only  to  that  part  of  the  answer  which 
plead  by  way  of  defense  that  Boeck  became  and  was  intem- 
perate in  the  use  of  intoxicating  liquors ;  but  this  defense  was 
not  relied  upon  at  the  conclusion  of  the  evidence.  The  ques- 
tion of  waiver  or  estoppel,  therefore,  does  not  enter  into  the 
case. 

For  the  errors  noted,  the  judgment  of  the  trial  court  is 
Reversed. 

Weaveb,  C.  J.,  and  Deemeb  and  Gaynob,  JJ.,  concur. 


Milton  E.  Hopkins,  Appellant,  v.  George  W.  Lee  and  Ham- 
ilton County,  Iowa,  Appellees. 

Parent  and   child:    control  of  minor's  property.     A  father,  by 
1    virtue  of  that  relationship  alone,  has  no  authority  over  the  real 
estate  of  his  minor  child,  which  was  not   acquired  from  either 
parent. 
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Intoxicating    liquors:    mulct    tax:    assessment:    notice.      Where 

2  the  owner  of  property  assessed  for  a  mulct  tax,  though  a  minor,  is 
over  the  age  of  fourteen  years,  notice  of  the  return  of  the  property 
for  taxation  by  the  assessor  may  be  served  upon  him  alone. 

Same:    property  of  minor:    liability.     Under  the  statutes  of  this 

3  state  neither  infancy  nor  other  disability  of  the  owner  of  property, 
wherein  the  business  of  selling  liquor  is  carried  on,  will  exempt  the 
property  from  liability  for  the  mulct  tax. 

flame:    assessment  of  mulct  tax.     Mulct  taxes  are  not  levied  by 

4  the  board  of  supervisors  under  present  statutes,  but  are  returned  by 
the  assessor  to  the  auditor,  and  by  him  certified  to  the  treasurer, 
who  enters  the  same  for  collection. 

Same.     Mulct  taxes  may  be  levied  for  part  of  a  calendar  year;  but 

5  even  if  this  were  not  so  a  party  cannot  complain  of  a  levy  for  less 
than  the  law  requires. 

Same:    irregular  tax:     burden  of  proof.    Where  a  sale  of  property 

6  for  mulct  taxes  appears  to  be  regular  the  burden  of  showing  irreg- 
ularity or  error  is  upon  the  party  asserting  the  same. 

Same:    irregular  mulct  tax:    remedy.    The  statutes  create  the  board 

7  of  supervisors  a  tribunal  and  provide  a  method  for  contesting  the 
regularity  of  mulct  taxes,  and  for  a  rebate  or  remission  of  the 
same;  and  unless  the  tax  is  wholly  void  the  remedy  thus  provided 
is  exclusive. 

Appeal   from    Hamilton   District    Court. — Hon.    Chas.    E. 

A  lb  rook,  Judge. 


Monday,  November  17,  1913. 

Suit  in  equity  to  set  aside  a  tax  sale  of  plaintiff's  prop- 
erty for  a  "mulct  tax"  levied  thereon  by  reason  of  the  illegal 
sale  of  liquors  therein  by  plaintiff's  father.  The  trial  court 
dismissed  the  petition,  and  plaintiff  appeals.    Affirmed. 

Wesley  Martin,  for  appellant. 

O.  D.  Thompson,  for  appellee  George  W.  Lee. 
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0.  J.  Henderson,  for  appellee  Hamilton  County. 

Deemeb,  J. — Plaintiff  was  a  minor  at  the  time  of  the  levy 
on  and  sale  of  the  property  in  question,  arriving  at  full  age  on 
March  12, 1910.  He  was  the  owner  of  the  property,  consisting 
of  about  one  acre  of  land  in  the  city  of  Webster  City,  Iowa, 
having  acquired  the  title  thereto  by  and  from  Charles  Howell 
and  wife,  which  deed  was  duly  filed  of  record  on  May  14, 
1902.  After  the  making  of  the  deed,  plaintiff's  father  lived 
in  and  upon  the  property,  and  plaintiff  went  to  work  upon  a 
farm  some  seven  miles  from  Webster  City.  He  visited  his 
father,  M.  C.  Hopkins,  Sr.,  while  he  lived  upon  the  property, 
two  or  three  times  a  year  after  he  ceased  living  with  him,  aside 
from  occasional  visits  on  Sunday.  The  father  was  indicted  by 
the  grand  jury  of  Hamilton  county  four  times,  at  least,  for 
the  illegal  sale  of  liquor  upon  the  property  un  question,  once 
in  May,  1906,  again  in  February,  1907,  December,  1907,  and 
finally,  in  October,  1909,  and  he  spent  some  time  in  jail  because 
of  convictions  upon  these  indictments.  Plaintiff  knew  of  at 
least  three  of  these  indictments,  and  knew  that  his  father  had 
been  convicted  on  some  of  them.  A  mulct  tax  was  levied  upon 
the  property,  some  time  before  the  one  for  which  the  sale, 
which  is  now  attacked,  was  made,  and  plaintiff  brought  action 
to  set  the  same  aside,  but  for  some  reason  the  same  was 
never  tried.  In  September  of  the  year  1909,  the  assessor  of 
Webster  City  made  a  return  to  the  county  auditor  of  all  those 
engaged  in  the  sale  of  liquor  in  the  city,  and  among  others 
reported  Milton  Hopkins,  Sr.,  as  engaged  therein,  giving  a 
description  of  the  property  in  question  and  reporting  plaintiff 
as  the  owner  thereof,  and  a  mulct  tax  of  $150  was  assessed 
against  the  property.  Notice  of  the  return  by  the  assessor 
was  personally  served  upon  both  plaintiff  and  his  father  on 
September  13,  1909,  and  the  tax  was  certified  to  the  county 
treasurer  on  September  30,  1909.  As  the  tax  was  not  paid, 
the  property  was  sold  for  taxes  by  the  treasurer  on  December 
6,  1909,  defendant  Lee  being  the  purchaser  thereof  for  the 
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amount  of  the  tax,  with  interest  and 'costs.  On  April  21, 1911, 
plaintiff  commenced  this  suit  to  set  aside  the  tax  sale  and 
as  grounds  thereof  alleged: 

.  .  .  That  at  the  time  said  sale  he  was  a  minor  under 
the  age  of  twenty-one  years,  and  that  he  was  in  no  manner 
concerned  in  the  wrongful  act  for  which  said  mulct  tax  was 
levied,  and  in  no  manner  consented  to  the  wrongful  keeping 
or  sale  of  intoxicating  liquors  upon  the  said  premises.  That 
the  plaintiff  did  not  attain  the  age  of  twenty-one  years  until 
the  12th  day  of  March,  1910. 

Par.  5.  That  the  father  of  this  plaintiff  was  in  pos- 
session of  said  premises  at  the  time  of  the  alleged  wrongful 
keeping  and  sale  of  liquors,  and  that  his  occupancy  of  said 
premises  was  without  any  lease  of  contract  or  consent  on  the 
part  of  the  plaintiff. 

Par.  6.  The  plaintiff  says  therefore  that  said  mulct  tax 
was  void  and  illegal  and  levied  without  authority,  and  never 
became  a  lien  upon  the  said  premises. 

Par.  7.  That  the  levy  of  said  mulct  tax  was  without 
jurisdiction  and  without  due  process  of  law. 

Par.  8.  That  no  notice  of  the  intention  to  make  said 
levy  was  served  on  plaintiff  as  provided  by  law. 

Although  plaintiff  alleged  that  he  had  no  notice  of  the 
illegal  sale  of  liquor  on  the  premises,  that  he  did  not  consent 
to  the  occupancy  thereof  by  his  father,  and  that  he  had  no 
notice  of  the  levy,  the  testimony  does  not  support  these  allega- 
tions. On  the  contrary,  it  affirmatively  appears  that  plaintiff 
consented  to  the  use  of  the  property  by  his  father,  and  he 
had  notice  that  illegal  sales  were  being  made  thereon  by  his 
father.  Again,  it  appears  that  notice  of  the  return  by  the 
assessor  was  given  him  as  required  by  law. 

It  is  true  that  plaintiff  was  a  minor  during  this  entire 
period,  and  that  he  had  no  guardian,  save  perhaps  a  natural 

one — his  father — but  of  course  the  father,  as 
child:  con-      such,  had  no  legal  authority  over  his  son  s 

trol  of  minor*!*  '  °  * 

property.  property,  not  acquired  from  either  parent. 

As  plaintiff  was  over  fourteen  years  of  age,  when  the 
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assessor  reported  the  property  as  subject  to  the  mulct  tax, 
the  notice  was  properly  served  upon  him  alone.    As  we  under- 
stand it,  plaintiff's  counsel  claim  that  as  he, 

2.  Intoxicating         ,   .    ..»  ,,  ,  . 

liquobs:  plaintiff,  was  a  minor,  the  property  was  not 

assessment:       subject  to  the  mulct  tax;  that  plaintiff  had 

notice.  . 

no  knowledge  of  the  illegal  sales  of  liquor; 
that  there  is  no  authority  for  levying  a  mulct  tax  for  a  part 
of  a  year;  and  that  no  tax  was  ever  levied  by  the  board.  As 
we  have  already  observed,  the  testimony  does  not  support 
some  of  these  allegations  of  fact,  and  we  take  it  the  only 
questions  in  the  case  are:  First,  May  a  mulct  tax  be  levied 
upon  the  property  of  a  minor,  and,  if  so,  may  it  be  levied  for 
but  a  part  of  a  calendar  year!  Incident  to  these  two  questions 
is  a  claim  made  for  appellant  that  the  board  of  supervisors 
must  levy  the  tax,  and  as  there  is  no  showing  of  such  a  levy, 
the  tax  is  invalid.  To  a  proper  understanding  of  a  discussion 
of  these  matters,  it  is  necessary  to  quote  a  part  of  the  statutes 
with  reference  to  what  is  known  as  the  mulct  tax. 

Code,  Section  2432  reads: 

Every  person,  partnership  or  corporation,  except  persons 
holding  permits,  carrying  on  the  business  of  selling  or  keeping 
for  sale  intoxicating  liquors,  or  maintaining  a  place  where 
intoxicating  liquors  are  sold  or  kept  with  intent  to  sell,  shall 
pay  an  annual  tax,  to  be  called  a  ' mulct  tax,'  of  six  hundred 
dollars,  in  quarterly  installments  as  hereinafter  provided, 
which  tax  shall  be  a  lien  upon  the  real  property  wherein  or 
whereon  the  business  is  carried  on,  or  where  the  place  for 
selling  or  keeping  for  sale  is  maintained,  from  the  time  each 
installment  of  tax  as  hereinafter  provided  shall  become  due 
and  payable.  In  case  the  person  carrying  on  the  business  or 
maintaining  the  place  is  a  different  person  from  the  owner  of 
the  real  property  wherein  or  whereon  the  business  is  carried 
on  or  the  place  maintained,  then  the  tax  shall  be  payable  by 
the  person  conducting  such  business  or  maintaining  such  place. 
But  such  owner  may  pay  such  tax  at  any  time  after  the  same 
becomes  due  and  payable  for  the  purpose  of  releasing  his 
property  therefrom.    .    .    . 
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Code  Supp.  Section  2433,  reads  in  part  as  follows : 

In  the  months  of  December,  March,  June  and  September 
of  each  year,  and  before  the  twentieth  day  of  each  of  said 
months,  the  assessor  of  each  township,  town  or  city,  or  assess- 
ment district  thereof,  shall  return  to  the  county  auditor  a  list 
of  persons  who  are,  or  since  the  last  quarterly  return  have 
been,  engaged  in  carrying  on  within  said  township,  town,  city 
or  assessment  district  the  business  of  selling  or  keeping  for 
sale  intoxicating  liquors,  or  maintaining  any  place  where  such 
liquors  are  sold  or  kept  for  sale,  and  also  a  description  of  the 
real  property  wherein  or  whereon  such  business  is  carried  on 
or  such  place  is  maintained,  with  the  name  of  the  occupant  or 
tenant  and  owner  or  agent.  At  least  five  (5)  days  before  the 
assessor  makes  the  return  above  contemplated  to  the  county 
auditor  he  shall  give  to  the  person  found  in  possession  of  each 
place  which  he  intends  to  list,  or  is  required  to  list,  and  to  the 
tenant,  occupant  and  owner  of  such  place  a  notice  in  writing 
that  he  intends  to  return  such  list  to  the  county  auditor 
charging  the  property  itself  and  the  owner  of  the  property 
therein  described  and  the  person  who  owns  or  conducts  the 
business  with  the  mulct  tax.  .  .  .  The  assessor  shall  give 
notice  in  each  case  in  such  one  of  the  ways  above  provided  as 
the  circumstances  of  the  case  require,  and  he  shall  show  in  his 
return  to  the  auditor  that  he  has  given  notice  and  the  manner 
of  the  service.  The  return  signed  by  the  assessor  shall  in  all 
cases  be  admissible  in  evidence  without  further  proof,  and 
such  return  shall  have  the  same  force  and  effect  as  the  oath 
of  the  assessor.  The  burden  of  proof  shall  in  all  cases  be 
upon  the  party  claiming  that  notice  was  not  given.    .    x.     . 

Code,  Section  2436,  provides  that : 

On  the  first  day  of  January,  of  April,  of  July  and  of 
October  of  each  year  there  shall  be  due  and  payable  from 
each  person  returned  to  the  county  auditor  by  the  assessor, 
or  by  three  citizens  as  aforesaid,  as  a  person  carrying  on  the 
business  of  selling  or  keeping  for  sale  intoxicating  liquors,  or 
maintaining  a  place  where  such  liquors  are  sold  or  kept  for 
sale,  a  quarterly  installment  of  the  mulct  tax  herein  provided 
for,  and  the  tax  due  from  any  person  so  returned  by  the 
assessors,  or  by  three  reputable  citizens,  shall  be  a  lien  upon 
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the  real  property  wherein  or  whereon  such  business  is  re- 
turned as  being  carried  on  or  such  place  maintained,  whether 
the  person  carrying  on  such  business,  or  maintaining  such 
place,  is  correctly  described  or  not.  If  the  installments  of 
tax  due  and  payable  as  aforesaid  are  not  paid  within  one 
month  after  the  same  become  due  and  payable,  then  a  penalty 
of  twenty  per  cent  shall  be  added  thereto,  together  with  one 
per  cent  per  month  thereafter  until  paid.  Whoever  is  assessed 
under  the  provisions  of  this  chapter  shall  bis  liable  at  least 
for  one  quarterly  installment  of  the  tax  herein  provided  for, 
notwithstanding  any  such  person  may  discontinue  the  busi- 
ness when  so  assessed,  and  notwithstanding  the  fact  that  he 
may  have  been  in  the  business  for  a  less  period  than  three 
months ;  and  if  he  shall  continue  therein  for  a  longer  period 
than  three  months,  he  shall  be  liable  for  an  additional  quar- 
terly installment,  subject  to  abatement  on  account  of  discon- 
tinuance of  the  business  before  the  expiration  of  such  second 
or  subsequent  quarter. 

Code  Supp.  Section  2437,  provides  that : 

On  the  last  day  of  December,  of  March,  of  June  and  of 
September  in  each  year,  the  county  auditor  shall  certify  to  the 
county  treasurer  a  complete  list  of  the  names  of  persons 
returned  to  him  by  the  assessors,  or  entered  on  the  sworn 
statements  made  to  him  by  citizens  as  aforesaid,  together  with 
a  description  in  each  case  of  the  real  property  wherein  or 
whereon  the  business  is  carried  on  or  the  place  maintained, 
and  the  name  of  the  occupant  or  tenant,  and  the  owner  or 
agent  of  such  property,  and  the  county  auditor  shall  keep  in 
his  office  in  books  to  be  provided  for  that  purpose  an  account 
to  be  known  as  the  *  Mulct  Tax  Account'  in  which  memoranda 
of  all  moneys  which  may  come  into  his  hands  and  those  of  the 
county  treasurer,  from  the  mulct  tax,  shall  be  entered;  and 
the  county  treasurer  shall  keep  a  like  account  and  record  of 
all  mulct  tax  coming  into  his  hands.  Settlement  of  such 
accounts  shall  be  made  with  the  board  of  supervisors  at  the 
January  and  June  sessions  of  the  board,  which  settlement 
shall  be  published  with  the  proceedings  of  the  board. 

Section  2438  of  the  Supplement  reads : 
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The  county  treasurer  shall  thereupon  enter  upon  a  book 
known  as  the  'Mulct  Tax  Book'  a  quarterly  installment  of  the 
mulct  tax,  as  due  and  payable  by  the  person  carrying  on  such 
business  or  keeping  such  place,  and  as  a  lien  and  charge  upon 
and  against  the  real  property  wherein  or  whereon  such  busi- 
ness is  carried  on  or  such  place  maintained,  all  payments  of 
mulct  tax  shall  be  made  to  the  county  treasurer  upon  a 
certificate  from  the  county  auditor  showing  the  amount  due. 

And  Section  2439  of  the  Supplement  provides  that : 

After  the  expiration  of  one  month  from  the  date  when 
such  tax  become  due  and  payable,  if  not  paid,  it  shall  be 
delinquent  and  collectible  by  the  treasurer  in  the  same  method 
as  that  in  which  other  delinquent  taxes  are  collectible,  and  all 
the  provisions  as  to  the  collection  of  other  delinquent  taxes 
shall  apply.  Tax  sales  for  such  delinquent  taxes  shall  also 
be  made  on  the  first  Monday  in  June  of  each  year,  in  the  same 
manner  and  to  the  same  effect  as  on  the  first  Monday  in 
December,  and  all  the  provisions  of  law  as  to  tax  sales  in 
December  shall  apply  to  such  sales  in  June.  .  .  .  The 
provisions  of  sections  fourteen  hundred  and  thirty-six  (1436), 
fourteen  hundred  and  thirty-seven  (1437),  and  fourteen  hun- 
dred and  thirty-eight  (1438),  of 'the  Code  shall  apply  to  the 
redemption ;  but  the  supervisors  may  allow  redemption  for  any 
amount  deemed  advantageous  to  the  county;  and  in  default 
thereof  after  notice  to  redeem  as  provided  by  section  fourteen 
hundred  and  forty-one  (1441)  of  the  Code,  the  treasurer  shall 
execute  a  deed  to  the  county,  without  fee,  and  such  deed  shall 
have,  so  far  as  applicable,  all  the  effect  as  provided  by  section 
fourteen  hundred  and  forty-four  (1444)  of  the  Code  as  to 
vesting  in  the  county  all  the  right,,  title,  interest  and  estate 
of  the  former  owner  in  and  to  the  land  conveyed.  On 
redemption  or  on  final  sale  of  the  property  the  proceeds  shall 
be  applied  as  provided  by  section  twenty-four  hundred  and 
forty-five  (2445)  of  the  Code.    .    .    . 

Section  2441  of  the  Code  provides  that: 

At  the  meeting  of  the  board  of  super*'* 
ing  the  listing  as  aforesaid,  application 
the  tax,  by  petition  duly  verified  an/1 


/ 
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auditor  at  least  eight  days  before  the  time  set  for  the  con- 
sideration of  the  case,  and  notice  for  the  same  length  of  time 
must  be  served  on  the  county  attorney  in  writing.  The 
averments  of  the  petition  shall  be  deemed  denied,  and  witnesses 
may  be  examined,  and  the  chairman  of  the  board,  or  in  his 
absence  or  inability  to  act,  any  member  of  the  same  may 
administer  an  oath  in  the  same  form  and  of  the  same  effect  as 
to  penalties  for  testifying  falsely  as  if  administered  in  court. 

Section  2442  reads : 

On  the  application  to  remit  the  tax,  the  owner  of  the 
property  may  be  heard  in  support  of  the  same,  and  evidence 
of  the  general  reputation  of  the  place  shall  be  admissible,  and 
if  upon  the  hearing  of  the  case  it  shall  be  shown  that  the  peti- 
tioner, his  agent  or  tenant  has  paid  a  retail  liquor  dealer's 
internal  revenue  tax  to  the  United  States,  covering  any 
portion  of  the  time  and  premises  as  set  forth  in  the  listing 
of  said  real  estate,  it  shall  be  prima  facie  evidence  that  the 
person  and  property  are  subject  to  the  tax.  If  upon  said 
hearing  it  be  found  by  a  majority  vote  of  the  board  of  super- 
visors that  the  tax  is  proper,  it  shall  stand,  otherwise  it  shall 
be  remitted,  and  the  board  shall  enter  its  order  on  its 
record.    .    .    . 

Section  2443  of  the  Code  is  in  part  as  follows: 

.  .  .  If  any  sale  of  real  property  has  been  made  for  a 
tax  which  is  afterwards  remitted,  the  title  of  the  purchaser 
shall  become  void  and  the  amount  paid  by  such  purchaser  shall 
be  refunded  by  the  county.  If  any  application  for  the  remis- 
sion of  the  tax  is  refused  by  the  board  of  supervisors,  and  no 
appeal  therefrom  is  taken,  or  if  on  appeal  to  the  district 
court  the  tax  is  confirmed,  the  costs  of  the  whole  proceedings 
shall  be  certified  by  the  auditor  to  the  treasurer,  and  by  him 
added  to  the  tax,  and  collected  as  the  remainder  of  such  tax. 

And  Section  2444  provides  in  part : 

.  .  .  Should  it  appear,  either  on  the  trial  before  the 
board  of  supervisors  or  in  the  district  court,  that  there  have 
been  sales  of  intoxicating  liquors  made  in  or  upon  the  prem- 


174  Hopkins  v.  Lee.  [162  Iowa 

fees  listed  for  taxation,  the  tax  shall  be  confirmed  against  the 
person,  corporation  or  partnership  conducting  the  business, 
and  if  it  appears  that  the  wrong  name  or  an  alias  has  been 
used,  then  the  record  and  assessment  list  may  be  amended 
and  the  true  name  inserted ;  and  if  it  shall  appear  at  such  trial 
that  the  owner  or  his  agent  knew,  or  by  the  use  of  reasonable 
care  or  diligence  might  have  known,  of  the  sales  of  intoxi- 
cating liquors  as  aforesaid,  the  tax  shall  be  confirmed  against 
the  property  by  an  order  of  record,  and  the  clerk  of  the 
district  court  shall  certify  such  fact  to  the  county  auditor, 
with  the  amount  of  costs  made  in  the  trial  of  the  case. 

These  quotations  from  the  statutes  seem  to  be  sufficient 
in  themselves  to  answer  appellant's  contentions. 

The  tax  is  to  be  assessed  against  the  property,  no  matter 
if  the  owner  be  a  minor.     In  other  words,  neither  minors, 

insane  persons,  nor  any  other  persons  laboring 

3*  «rfyBoi  minor:    under  a  disability  are  exempt  from  the  levy 

7*  of  a  mulct  tax  upon  their  property. 

The  tax  is  not  levied  by  the  board  of  supervisors,  but  is 

returned  by  the  assessor  to  the  county  auditor, 

men?  of  anmict    and  by  the  auditor  certified  to  the  county 

treasurer,  and  the  treasurer,  upon  such  cer- 
tificate, enters  the  same  as  provided  by  the  statute. 

It  may  be  levied  for  part  of  a  calendar  year;  but,  even 
were  this  not  true,  if  entered  at  a  proper  time,  plaintiff  cannot 
complain  if  entered  for  a  less  amount  than  the  law  requires. 

Notice  is  required,  but  such  notice  was  given ; 

k      gum 

at  any  rate,  plaintiff  did  not  prove  absence 
of  notice,  as  the  statute  seems  to  require.  It  is  true  that  under 
prior  statutes  an  assessment  levy  by  the  board  of  supervisors 
was  necessary  (Smithberg  v.  Archer,  108  Iowa,  215) ;  but  this 
is  not  the  rule  under  present  statutes. 

The  sale  appears  to  have  been  regular  in  all  respects, 

and  the  statute  casts  the  burden  of  showing 

6.  Same:    irregn-  .  «     .,      .     ,,      ,  , 

lar  tax :  error  or  irregularity  in  the  levy  or  sale  upon 

proof.  the  plaintiff,  and  he  has  not  met  this  burden. 

Moreover,  the  statutes  create  a  tribunal,  and  provide  the 
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method  for  contesting  or  for  a  rebate  or  remission  thereof, 
and  unless  the  tax  was  wholly  void,  plaintiff  was  required 

to  pursue  his  remedy  under  the  statutes.  Qib- 
"  lar  muicttax!  son  v.  Cooley,  129  Iowa,  529 ;  Newton  v.  Mc- 
remedy*  Kay,  130  Iowa,  596. 

It  will  be  noticed  that  this  is  not  an  action  to  redeem ; 
but  one  to  set  aside  and  cancel  the  tax  and  the  certificate  of 
purchase  at  the  sale,  so  that  we  have  no  occasion  to  consider 
plaintiff's  rights  to  redeem  and  the  effect  of  his  minority  upon 
such  right.  Although  plaintiff  had  notice  of  the  levy,  it  has 
been  held  under  prior  statutes  that  no  notice  need  be  given. 
Hodge  v.  Muscatine  Co.,  121  Iowa,  482. 

There  seems  to  be  no  tenable  reason  for  disturbing  the 
tax  or  the  sale.  Plaintiff's  counsel  make  much  of  the  fact  that 
plaintiff  is  a  minor  whose  rights  should  always  be  paramount, 
but  this  is  a  question  for  the  Legislature  and  not  for  us.  In  the 
instant  case  plaintiff's  minority  is  not  of  much  consequence. 
He  was  at  least  nineteen  years  of  age  when  the  tax  was  levied ; 
he  was  doing  for  himself,  by  working  upon  a  farm;  he  per- 
mitted his  father  to  occupy  his  property  without  paying  any 
rent  therefor,  so  far  as  shown,  and  made  no  objections  to  his 
sales  of  liquor  thereon.  That  he  must  have  known  of  such 
sales  and  consented  thereto  is  apparent  from  the  record.  Were 
we  to  hold  that  the  Legislature,  without  so  saying,  intended  to 
exempt  the  property  of  minors  or  other  persons  laboring  under 
any  form  of  disability  from  the  mulct  tax,  an  easy  way  of 
avoiding  the  tax  would  be  pointed  out,  and  it  is  not  too  much 
to  say  that  most  of  the  property  in  the  state  whereon  sales 
of  liquor  are  being  made  would  be  found  to  be  in  the  name  of 
minors,  or  perhaps  insane  persons. 

Of  course,  plaintiff  may  redeem  his  property  from  the 
sale,  unless  the  time  for  such  redemption  has  expired,  and  upon 
that  question  we  venture  no  opinion  at  this  time. 

The  result  of  the  whole  matter  is  that  the  decree  is,  in 
our  opinion,  correct,  and  it  is  Affirmed. 
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The  county  treasurer  shall  thereupon  enter  upon  a  book 
known  as  the  'Mulct  Tax  Book'  a  quarterly  installment  of  the 
mulct  tax,  as  due  and  payable  by  the  person  carrying  on  such 
business  or  keeping  such  place,  and  as  a  lien  and  charge  upon 
and  against  the  real  property  wherein  or  whereon  such  busi- 
ness is  carried  on  or  such  place  maintained,  all  payments  of 
mulct  tax  shall  be  made  to  the  county  treasurer  upon  a 
certificate  from  the  county  auditor  showing  the  amount  due. 

And  Section  2439  of  the  Supplement  provides  that: 

After  the  expiration  of  one  month  from  the  date  when 
such  tax  become  due  and  payable,  if  not  paid,  it  shall  be 
delinquent  and  collectible  by  the  treasurer  in  the  same  method 
as  that  in  which  other  delinquent  taxes  are  collectible,  and  all 
the  provisions  as  to  the  collection  of  other  delinquent  taxes 
shall  apply.  Tax  sales  for  such  delinquent  taxes  shall  also 
be  made  on  the  first  Monday  in  June  of  each  year,  in  the  same 
manner  and  to  the  same  effect  as  on  the  first  Monday  in 
December,  and  all  the  provisions  of  law  as  to  tax  sales  in 
December  shall  apply  to  such  sales  in  June.  .  .  .  The 
provisions  of  sections  fourteen  hundred  and  thirty-six  (1436), 
fourteen  hundred  and  thirty-seven  (1437),  and  fourteen  hun- 
dred and  thirty-eight  (1438),  of  *the  Code  shall  apply  to  the 
redemption ;  but  the  supervisors  may  allow  redemption  for  any 
amount  deemed  advantageous  to  the  county;  and  in  default 
thereof  after  notice  to  redeem  as  provided  by  section  fourteen 
hundred  and  forty-one  (1441)  of  the  Code,  the  treasurer  shall 
execute  a  deed  to  the  county,  without  fee,  and  such  deed  shall 
have,  so  far  as  applicable,  all  the  effect  as  provided  by  section 
fourteen  hundred  and  forty-four  (1444)  of  the  Code  as  to 
vesting  in  the  county  all  the  right,,  title,  interest  and  estate 
of  the  former  owner  in  and  to  the  land  conveyed.  On 
redemption  or  on  final  sale  of  the  property  the  proceeds  shall 
be  applied  as  provided  by  section  twenty-four  hundred  and 
forty-five  (2445)  of  the  Code.    .    .    . 

Section  2441  of  the  Code  provides  that: 

At  the  meeting  of  the  board  of  supervisors  next  follow- 
ing the  listing  as  aforesaid,  application  may  be  made  to  remit 
the  tax,  by  petition  duly  verified  and  filed  with  the  county 
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auditor  at  least  eight  days  before  the  time  set  for  the  con- 
sideration of  the  case,  and  notice  for  the  same  length  of  time 
must  be  served  on  the  county  attorney  in  writing.  The 
averments  of  the  petition  shall  be  deemed  denied,  and  witnesses 
may  be  examined,  and  the  chairman  of  the  board,  or  in  his 
absence  or  inability  to  act,  any  member  of  the  same  may 
adininister  an  oath  in  the  same  form  and  of  the  same  effect  as 
to  penalties  for  testifying  falsely  as  if  administered  in  court. 

Section  2442  reads: 

On  the  application  to  remit  the  tax,  the  owner  of  the 
property  may  be  heard  in  support  of  the  same,  and  evidence 
of  the  general  reputation  of  the  place  shall  be  admissible,  and 
if  upon  the  hearing  of  the  case  it  shall  be  shown  that  the  peti- 
tioner, his  agent  or  tenant  has  paid  a  retail  liquor  dealer's 
internal  revenue  tax  to  the  United  States,  covering  any 
portion  of  the  time  and  premises  as  set  forth  in  the  listing 
of  said  real  estate,  it  shall  be  prima  facie  evidence  that  the 
person  and  property  are  subject  to  the  tax.  If  upon  said 
hearing  it  be  found  by  a  majority  vote  of  the  board  of  super- 
visors that  the  tax  is  proper,  it  shall  stand,  otherwise  it  shall 
be  remitted,  and  the  board  shall  enter  its  order  on  its 
record.    .    .    . 

Section  2443  of  the  Code  is  in  part  as  follows : 

.  .  .  If  any  sale  of  real  property  has  been  made  for  a 
tax  which  is  afterwards  remitted,  the  title  of  the  purchaser 
shall  become  void  and  the  amount  paid  by  such  purchaser  shall 
be  refunded  by  the  county.  If  any  application  for  the  remis- 
sion of  the  tax  is  refused  by  the  board  of  supervisors,  and  no 
appeal  therefrom  is  taken,  or  if  on  appeal  to  the  district 
court  the  tax  is  confirmed,  the  costs  of  the  whole  proceedings 
shall  be  certified  by  the  auditor  to  the  treasurer,  and  by  him 
added  to  the  tax,  and  collected  as  the  remainder  of  such  tax. 

And  Section  2444  provides  in  part : 

.  .  .  Should  it  appear,  either  on  the  trial  before  the 
board  of  supervisors  or  in  the  district  court,  that  there  have 
been  sales  of  intoxicating  liquors  made  in  or  upon  the  prem- 
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pressed  consideration  of  $500.  It  is  claimed  that  there  was 
an  understanding  between  both  of  them  that  the  same  should 
be  reconveyed  to  plaintiff,  and  that  the  wife,  at  a  time  when 
she  was  ill,  agreed  or  desired  to  do  so,  but  that  because  of  her 
sickness  plaintiff  would  not  consent  at  that  time  to  a  recon- 
veyance; that  she  afterward  died  very  suddenly,  with  the  title 
still  in  her  name.  Forty  acres  of  the  land  were  used  as  a 
homestead  at  the  time  of  the  wife's  death,  and  plaintiff  con- 
tinued to  use  and  occupy  the  entire  premises  after  the  death 
of  his  wife,  and  also  made  improvements  upon  the  land,  which 
the  testimony  shows  amounted  to  something  like  $1,000.  The 
wife  died  in  February  of  the  year  1889.  After  the  death  of 
his  first  wife,  plaintiff  reared  a  family  of  children  until  they 
were  able  to  work  for  themselves,  and  each  in  turn  left  as  soon 
as  they  had  ability  to  do  so.  Plaintiff  then  remarried  and 
raised  a  second  family  upon  the  property,  using  it  all  the  time 
as  a  homestead.  He  was  remarried  something  more  than 
twenty  years  ago,  and  he  did  nothing  toward  having  his  rights 
in  the  land  established  until  he  commenced  this  suit  in  August 
of  the  year  1911.  He  used  the  timber  upon  the  farm  for  mak- 
ing repairs  upon  the  buildings,  and  sold  some  of  it,  and  with 
the  help  of  his  older  children,  he  dug  a  well  and  made  the 
necessary  repairs  to  the  improvements  which  were  on  the 
place  when  his  wife  died.  Until  his  children  left  home,  and 
for  some  time  thereafter,  he  drew  their  wages,  and  some  of  the 
testimony  tends  to  show  that  plaintiff's  claim  to  improvements 
is  largely  exaggerated ;  one  of  the  witnesses  saying  that  they 
did  not  add  a  dollar  to  the  value  of  the  land. 

I.    The  testimony  tends  to  show  that  the  original  con- 
veyance to  the  first  wife  was  due  to  the  fact  that  he  owed  her 
approximately  $1,300,  and  also  in  order  to  protect  himself 
1.  coNvrr ancis  :    against  signing  some  bonds  as  surety.    But, 
BiSerafioiiT1      however  this  may  be,  the  deed  is  absolute  on 
proof. '  P  its  face  and  recites  a  valuable  consideration 

in  hand  paid.  Under  such  circumstances,  plaintiff  cannot  de- 
feat the  deed  by  showing  that  no  consideration  passed;  nor 


s 
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may  he  establish  an  express  trust  in  his  favor,  for  the  statute 
prohibits  such  testimony. 

There  is  no  evidence  tending  to  show  either  a  resulting  or 
a  constructive  trust,  and  plaintiff's  claim  to  the  entire  prop- 
erty  by  reason  of  his  having  the  beneficial  ownership  thereof 
must  be  denied.  Hoon  v.  Hoon,  126  Iowa,  391 ;  Hemstreet  v. 
Wheeler,  100  Iowa,  290 ;  Bbys  v.  Marsh,  123  Iowa,  81 ;  Byers 
v.  McEniry,  117  Iowa,  499  ;  Luckhari  v.  Luckhart,  120  Iowa, 
248;  McClenahan  v.  Stevenson,  118  Iowa,  106;  Byerly  v. 
Sherman,  126  Iowa,  447 ;  Tiffany  v.  Tiffany,  103  Iowa,  133 ; 
McCrwm  v.  McCrum,  127  Iowa,  540. 

II.  But  it  is  strenuously  argued  for  appellant  that  he 
was  and  is  entitled  to  a  distributive  share  of  one-third  in  fee 
of  his  wife's  property,  and  that  there  has  been  no  such  election 

on  his  part  as  will  defeat  him  thereof.    At  the 
ei2cSon"by:       time  of  his  wife's  death,  the  Code  of  1873 

occupancy. 

read: 


was  in  force,  and  the  relevant  statutes  then 


Sec.  2007.  Upon  the  death  of  either  husband  or  wife,  the 
survivor  may  continue  to  possess  and  occupy  the  whole  home- 
stead until  it  is  otherwise  disposed  of  according  to  law. 

Sec.  2008.  The  setting  off  of  the  distributive  share  of  the 
husband  or  wife  in  the  real  estate  of  the  deceased  shall  be  such 
a  disposal  of  the  homestead  as  id  contemplated  in  the  preceding 
section.  But  the  survivor  may  elect  to  retain  the  homestead 
for  life  in  lieu  of  such  share  in  the  real  estate  of  the  deceased  ; 
but  if  there  be  no  such  survivor,  the  homestead  descends  to 
the  issue  of  either  husband  or  wife  according  to  the  rules  of 
descent,  unless  otherwise  directed  by  will,  and  is  to  be  held  by 
such  issue  exempt  from  any  antecedent  debts  of  their  parents 
or  their  own. 

Under  these  sections  it  has  frequently  been  held  that,  if 
the  survivor  occupy  the  homestead  for  more  than  ten  years 
without  taking  any  steps  to  have  the  distributive  share  set 
aside,  the  presumption  of  an  eletcion  to  take  a  homestead 
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arises,  and  that  this  presumption  will  prevail  in  the  absence 
of  proof  of  an  election  to  the  contrary.  Vide,  Robson  v.  Lam- 
bertson,  115  Iowa,  367 ;  Zwiek  v.  Johns,  89  Iowa,  550 ;  Egbert 
v.  Egbert,  85  Iowa,  525 ;  Schlarb  v.  Holderbaum,  80  Iowa,  394 ; 
McDonald  v.  McDonald,  76  Iowa,  137 ;  Huit  v.  Huit,  122  Iowa, 
338.  The  rule  is  the  same,  although  part  of  the  tract  is  not 
homestead  in  character.    Schlarb  v.  Holderman,  80  Iowa,  394. 

There  is  no  testimony  here  to  rebut  the  presumption,  aside 
from  the  merest  inference,  and,  as  said  in  the  Huit  case,  supra: 
".  .  .  Where,  .  .  .  as  in  this  case,  the  widow,  with- 
out any  other  right  to  do  so,  has  claimed  and  enjoyed  exclusive 
occupancy  for  seventeen  years,  we  think  the  presumption 
.  .  .  must  be  considered  as  practically  controlling."  So 
that  plaintiff  has,  at  most,  nothing  but  a  life  estate  in  the 
land.  What  are  his  rights,  then,  to  reimbursement  for  repairs 
or  improvements  upon  the  land? 

III.    It  is  now  the  well-settled  law  of  this  state  that  one 

tenant  in  common  cannot  burden  the  title  of  his  cotenant  by 

improvements  upon  the  common  property  made  on  his  own 

motion.     Frye  v.   Oullion,  143   Iowa,  719; 

common  :  im-     Sears  v.  Munson,  23  Iowa,  380.    In  a  proper 

equitable    *       case  for  partition,  equity  will  often  so  dis- 
belief. .,         ,  .    ,.    , 

tribute  the  property  in  kind  as  to  give  to  the 

one  making  improvements  that  part  of  the  land  upon  which 
the  cotenant  placed  the  improvements ;  but  it  will  not  make 
the  claim  for  improvements  a  charge  upon  the  whole  property. 
Freeman  on  Cotenancy,  Sections  509,  510,  and  cases  cited. 

Again,  the  same  rule  ordinarily  applies  to  repairs  made  by 
one  of  the  cotenants  to  improvements  already  upon  the  prop- 
erty.   Cooper  v.  Brown,  143  Iowa,  482,  and  cases  cited.    In 

exceptional  cases,  contribution   may   be   en- 

4 '  SA1trii>  ,2falr8 :  * orced,  an<*  generally  speaking,  if  an  attempt 

be  made  by  a  cotenant  to  hold  another  co- 
tenant  in  exclusive  possession  for  the  rents  and  profits,  the 
tenant  in  possession  may  set  off,  as  against  the  claim  for  rents 
and  profits,  the  amounts  expended  by  him  in  necessary  re- 
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pairs ;  bat  he  is  not,  as  a  rule,  entitled  to  any  affirmative  relief 
because  thereof.  Rich  v.  Moore,  114  Iowa,  80;  Bergman  v. 
Kammlade,  109  Iowa,  305.  In  order  to  charge  a  cotenant  even 
for  necessary  repairs,  it  must  be  shown  that  he  agreed  either 
expressly  or  impliedly  to  contribute  to  the  expense  thereof, 
and  such  an  agreement  will  not  be  implied  from  the  mere  mak- 
ing of  them  or  from  their  utility  or  necessity.  Cooper  v. 
Brown,  supra.  In  the  absence  of  demand  upon  or  notice  to 
a  cotenant  of  the  necessity  of  making  repairs  and  of  a  request 
to  unite  therein,  no  agreement  to  contribute  will  be  implied, 
although  they  were  made  with  the  knowledge  and  acquiescence 
of  the  cotenant.    Cooper  v.  Brown,  supra. 

Aside  from  this,  however,  plaintiff  is,  as  we  have  seen, 

nothing  but  a  life  tenant  of  a  part  of  the  property,  and  as  such 

life  tenant  he  could  not  charge  the  reversion  with  any  valuable 

6.  Lira  tenant:    improvements  placed  by  him  upon  the  land. 

£BS5,lSltl:    If  this  were  not  the  rule,  he  could  seriously 

reversioner.  •  ■••       *i  •  *         *•*    a  ^  i_ 

jeopardize  the  reversion.  As  a  Me  tenant  he 
had  no  implied  authority  to  charge  the  reversion  with  any- 
thing. Booth  v.  Booth,  114  Iowa,  78;  Tiedeman  on  Real 
Property,  Sections  66,  68, ;  KiUmer  v.  Wuchner,  79  Iowa,  722. 

Again,  it  is  the  general  rule  that  a  life  tenant  must,  at 
his  own  expense,  make  such  repairs  as  are  necessary  to  pre- 
serve the  improvements  and  to  prevent  waste  due  to  their 
6.  samb:  re-  getting  into  a  state  of  dilapidation.  Tiffany 
o?1  m:e Ilabmty  on  Real  Property,  Sections  32-254.  Of  course, 
enan "  he  is  not  bound  to  make  extraordinary  re- 

pairs, which  involve  the  substitution  of  new  structures  for 
old,  or  parts  thereof  for  old.  Suydam  v.  Jackson,  54  N.  Y. 
450.  But,  if  he  does  so,  he  would  not  be  allowed  direct  reim- 
bursement therefor  from  the  reversioners. 

Some  other  issues  were  in  the  case,  which  are  not  referred 
to  in  this  opinion,  as  appellant  makes  no  complaint  of  the 
findings  thereon.  The  only  doubtful  proposition,  if  there  be 
any,  is  the  election  of  the  plaintiff  to  take  a  life  estate  in  the 
homestead  in  lieu  of  his  distributive  share ;  but  even  this  seems 


182  In  rb  Hill  Drainage  District.        [162  Iowa 

to  be  entirely  foreclosed  by  our  previous  decisions.  See,  also, 
to  same  effect,  Deere  v.  Meyer,  131  Iowa,  172;  Stoddard  v. 
Kendall,  140  Iowa,  688 ;  Gray  v.  Wright,  142  Iowa,  225. 

The  decree  of  the  district  court  seems  to  be  correct,  and 
it  is  Affirmed. 

Weaver,  C.  J.,  and  Deemer,  Gaynor  and  Withrow,  JJ., 
concur. 


In  rb  Hill  Drainage  District  No.  115,  et  al.,  Appellees,  v. 
Board  op  Supervisors  op  Hamilton  County,  Iowa,  et 
al.,  Appellants. 

Drainage:    assessment     of     benefits:    evidence:    appeal.       The 

1  assessment  of  benefits  in  drainage  proceedings  are  largely  matters 
of  approximation;  and  in  view  of  the  better  opportunity  of  the 
trial  court,  because  seeing  and  hearing  the  witnesses,  to  obtain 
knowledge  of  the  character  of  the  land,  and  to  apportion  the  cost 
of  the  improvement,  its  finding  based  upon  conflicting  evidence 
will  not  generally  be  disturbed  on  appeal  The  action  of  the  court 
in  reducing  the  assessment  in  this  action  is  sustained  by  the  evi- 
dence. 

Same:    notice  or  appeal:     sufficiency.    Notice  of  appeal  from  the 

2  assessment  of  benefits,  which  stated  the  total  amount  of  the  several 
assessments  appealed  from,  is  sufficient;  even  though  there  were 
two  appellants  and  they  owned  several  tracts  which  were  separately 
assessed,  where  they  had  filed  proper  objections  before  the  board 
against  each  assessment  and  the  board  had  made  the  assessments 
separately  but  in  one  order. 

Appeal  from  Hamilton  District  Court. — Hon.  C.  E.  Albrook, 

Judge. 

Monday,  November  17,  1913. 

The  board  of  supervisors  made  an  assessment  of  benefits 
to  the  lands  of  James  I.  and  L.  Hill,  and  the  landowners  ap- 
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pealed  to  the  district  court.  Upon  a  trial  in  that  court  the 
assessments  were  reduced,  and  the  assessment  on  the  land  of 
James  I.  Hill,  individually,  of  $347.55  was  reduced  to  $200, 
and  the  assessments  upon  two  tracts  owned  by  James  I.  and 
Leonard  Hill  of  $1,000  and  $124.95,  respectively,  were  reduced 
by  making  the  former  assessment  $600,  and  leaving  the  other 
as  fixed  by  the  board.  The  board  of  supervisors  appeal. 
Affirmed. 

J.  M.  Blake  and  D.  C.  Chase,  for  appellants. 

J.  L.  Kamrar  and  A.  N.  Boeye,  for  appellees. 

Deemer,  J. — I.  The  only  questions  in  the  case  are  of  fact. 
The  issues  tendered  by  the  landowners  before  the  board  and 
in  the  district  court  were  that  the  ".  .  .  assessments 
against  the  lands  of  the  appellees  were  unjust  in  and  of  them- 
selves, and  inequitable,  because  they  were  larger  than  were 
other  assessments  in  the  same  district  against  other  tracts 
similarly  situated,  and  because  the  lands  of  the  appellees  were 
made  to  bear,  by  the  assessments  proposed,  more  than  their 
just  and  proportionate  share  of  the  cost  of  the  improvement." 
There  are  three  forty-acre  tracts  of  land  involved. 
They  lie  in  a  tier  north  and  south.  The  assessment  on  the 
southernmost  one  was  not  disturbed,  and  no  questions  are 

made  on  this  appeal  regarding  that  assess- 

1'  augment         ment.     In  the  trial  below,  plaintiffs  intro- 

evidence :  '        duced  f our  witnesses  who  gave  their  opinions 

appeal. 

as  to  the  amount  the  several  tracts  should  be 
assessed  and  their  reasons  therefor.  Two  of  these  witnesses 
were  drainage  engineers,  another  was  a  tenant  living  on  the 
land,  and  the  fourth  was  one  of  the  owners.  Defendants  used 
the  original  drainage  engineer,  who  was  one  of  the  commis- 
sioner, to  assess  benefits  and  three  landowners  in  the  district. 
Plaintiffs'  witnesses  testified  substantially  to  the  effect  that 
the  north  forty  received  but  little,  if  any,  benefit,  and  that  the 
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middle  forty  was  assessed  much  too  high ;  one  of  them  saying 
it  should  n6t  have  been  assessed  for  more  than  $400,  and  the 
other  said  for  no  more  than  $600.  The  reasons  for  their 
opinions  were  practically  the  same,  and  the  testimony  fairly 
shows,  we  think,  that,  while  a  thirty-six-inch  tile  runs  through 
all  the  forties,  emptying  into  an  open  ditch  just  south  of  the 
south  forty,  this  drain  had  to  be  placed  so  near  the  surface 
that  the  lands  which  were  low  and  flat  could  not  be  tiled  into 
this  large  tile,  and  that  the  only  benefit  it  would  be  would  be 
to  a  rod  or  so  of  the  land  on  either  side  of  the  main  tile.  It 
is  practically  agreed  that  the  middle  forty  was  flat,  covered 
with  rushes  and  weeds,  and  with  moss  about  twelve  inches 
deep,  and  that  the  main  tile  was  at  no  place  lower  than  eight 
inches  below  the  moss,  and  at  some  places  a  little  above  the 
bottom  of  the  moss.  It  had  been  laid  in  this  manner  because 
of  the  shallowness  of  the  open  ditch  into  which  it  entered. 
The  tenant  of  the  land  testified  that,  as  a  matter  of  fact,  the 
tile  drained  but  little,  if  any,  of  he  land,  and  it  is  agreed  that, 
save  as  indicated,  it  did  not  take  the  surface  water  off  the  land. 
The  engineer  in  charge  of  the  work  testified  that  by  tiling  into 
the  open  ditch  practically  all  of  the  middle  forty  could  be 
drained ;  but  he  admitted  that  it  could  not  all  be  so  drained, 
and  that  it  could  not  be  drained  out  through  the  large  tile, 
but  that,  as  the  large  tile  would  take  care  of  most  of  the  sur- 
face water  which  theretofore  came  down  upon  it,  he  thought 
most  of  the  land  could  be  farmed,  provided  plaintiffs  drained 
into  the  open  ditch  instead  of  into  the  tile. 

On  the  other  hand,  plaintiffs'  engineer,  while  admitting 
that  the  tile  would  take  up  considerable  of  the  surface  water, 
which  formerly  came  upon  it  from  the  north,  said  that  it  would 
not  take  care  of  heavy  floods,  and  that,  as  the  only  way  plain- 
tiffs could  drain  their  lands  would  be  into  the  open  ditch  which 
was  already  there  when  this  improvement  was  made,  its  only 
benefits  were  as  above  stated.  Comparisons  were  also  made  by 
several  witnesses  of  the  assessments  complained  of  with  that 
against  other  lands,  and  as  usual  these  witnesses  differed.    At 
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best,  these  assessments  are  a  matter  of  approximation,  and  as 
the  trial  court  is  so  much  better  able  than  we  are  to  determine 
the  very  right  of  the  matter,  because  of  hearing  and  seeing 
the  witnesses,  and  his  opportunity  to  know  the  character  and 
lay  of  the  land,  and  to  make  proper  apportionment  of  the 
assessment  of  benefits,  we  do  not,  as  a  rule,  interfere,  par- 
ticularly where  the  testimony,  as  here,  is  conflicting,  and  the 
witnesses  disagree.  There  is  nothing  in  the  case  which  leads 
us  to  believe  that  the  trial  court  erred,  either  in  the  basis 
adopted  for  the  assessments,  or  in  applying  the  testimony  with 
reference  thereto. 

II.  Defendants'  motion  to  dismiss  the  case  because  plain- 
tiffs did  not  properly  appeal  from  the  board  to  the  district 
court  is  overruled.    The  notice  of  appeal  was  as  follows : 

[Title  of  Case.]  To  the  Above-Named  Defendants,  and  A. 
J.  Peterson,  Co.  Auditor:  You  and  each  of  you  are  hereby 
notified  that  James  I.  Hill  and  L.  Hill  have  appealed  to  the 
district  court  of  Hamilton  county,  Iowa,  from  the  award  of 
benefit  assessments  in  the  above-entitled  matter,  and  from  the 
findings,  proceedings,  and  orders  of  the  board  of  supervisors 
of  Hamilton  county,  Iowa  in  reference  thereto,  and  especially 
from  the  order  of  the  board  of  supervisors  made  and  entered 
on  the  4th  day  of  January,  1912,  wherein  and  whereby  the 
said  board  of  supervisors  confirmed  the  award  of  the  benefit 
assessors,  and  assessed  the  appellants  the  sum  of  $1,473.15  as 
benefits  in  said  matter,  and  you  and  each  of  you  are  hereby 
further  notified  that  this  appeal  will  come  on  for  hearing  and 
final  determination  at  the  February,  1912,  term  of  the  district 
court  of  Hamilton  county,  Iowa,  which  said  term  of  court 
will  be  begun  and  holden  at  the  courthouse  in  Webster  City, 
Hamilton  county,  Iowa,  on  the  19th  day  of  February,  1912. 
Of  which  you  will  take  due  notice,  and  govern  yourselves 
accordingly. 

The  total  of  the  assessments  was  the  amount  stated  in 
this  notice,  and  we  do  not  think  that  either  separate  notices 
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should  have  been  given  as  to  each  assessment  or  that  the 

assessment  on  each  forty-acre  tract  should 
of  appeal0:  °*     have    been    specifically    set    out.    Plaintiffs 

sufficiency.  * 

had  filed  proper  objections  and  exceptions 
before  the  board  as  to  the  assessments  against  each  forty-acre 
tract  and  the  board  made  an  assessment  against  each  forty 
in  one  order  after  hearing  plaintiffs'  objections  to  the  several 
assessments.  The  total  of  these  was  properly  given  in  the 
notice  of  appeal,  and  the  appeal  was  from  the  one  order.  The 
notice  was,  as  we  think,  sufficiently  definite  and  certain  to 
identify  the  order  and  assessments  appealed  from. 
The  decree  must  be  and  it  is  Affirmed. 

Weaver,  C.  J.,  and  Gaynob  and  Withbow,  JJ.,  concur- 
ring. 


John  T.  Hambleton,  et  al.,  Appellants,  v.  G.  H.  Jameson,  S. 
Y.  Bggebt,  Appellees.  F.  M.  Rice,  W.  R.  Howerton,  De- 
fendants and  Appellants. 

Specific  performance:     title:     evidence.     In  this  action  for  specific 

1  performance  of  a  contract  to  convey  land  the  evidence  is  reviewed 
at  length  and  held  to  show  that  the  vendor  had  no  title  or  interest 
in  the  property  at  the  time  of  making  the  contract. 

Same:    readiness   to  perform:    intervening   equities:    denial  of 

2  decree.  To  entitle  the  purchaser  of  land  to  specific  performance 
of  his  contract,  even  though  time  was  not  the  essence  of  the  agree- 
ment, it  must  appear  that  he  was  ready,  willing  and  able  to  perform 
the  contract  according  to  its  terms;  and  if  other  equities  arise  grow- 
ing out  of  his  failure  or  neglect  to  perform  specific  performance 
will  be  denied  him. 

Same:    abandonment:     evidence.    The  evidence  in  this  action  is  also 

3  held  to  show  an  abandonment  of  the  contract  on  the  part  of  the 
purchasers. 

Same:    equitable  estoppel.     Where  plaintiffs,  who  had  contracted  to 

4  purchase  land  to  which  their  vendor  held  simply  a  contract  of  sale 
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from  the  owner,  refused  to  make  their  payments  until  the  vendor 
had  assigned  his  interest  in  the  contract  to  an  innocent  purchaser, 
they  were  not  thereafter  entitled  to  specific  performance;  especially 
where  they  had  defeated  an  action  for  damages  for  breach  of  the 
contract  on  the  ground  that  their  vendor  had  no  title. 

Same:    joint    cont&act:    enforcement.     Where   two    persons    con- 

5    tracted  to  purchase  land  and  one  absolutely  abandoned  and  refused 

to  perform,  the  vendor  was  under  no  obligation  to  accept  notes  of 

the  other  in  performance  of  the  contract,  even  though  the  party 

offering  the  notes  was  an  assignee  of  the  defaulting  purchaser. 

Appeal  from  Wright  District  Court. — Hon.  C.  Q.  Lee,  Judge . 

Wednesday,  November  19,  1913. 

Originally  this  was  an  action  to  quiet  title.  Something 
like  a  year  after  it  was  commenced,  plaintiff  Hambleton  alone 
filed  an  amended  and  substituted  petition,  whereby  he  con- 
verted it  into  one  for  the  specific  performance  of  a  contract 
for  the  sale  of  real  estate  entered  into  between  one  F.  M.  Rice, 
party  of  the  first  part,  and  plaintiff  Hambleton  and  one  W.  R. 
Howerton  (now  a  defendant),  parties  of  the  second  part. 
When  the  petition  was  filed,  defendant  Jameson  was  in  pos- 
session of  the  land,  claiming  to  be  the  owner  thereof,  and 
relief  was  asked  against  him.  It  was  alleged  that  Howerton 
had  assigned  all  his  interest  in  the  contract  to  the  plaintiff, 
and  plaintiff  alleged  readiness  and  ability  to  perform  the  con- 
tract on  his  part.  Afterwards  Howerton  filed  an  answer,  ad- 
mitting the  allegation  of  the  petition  and  joined  with  plaintiff 
in  the  relief  asked.  Rice  answered  the  petition,  admitting  the 
allegations  thereof,  and  asking  in  the  event  specific  perform- 
ance was  awarded  that  he  have  a  money  judgment;  part  of 
his  answer  being  a  cross-bill.  Eggert  filed  an  answer  in  which 
he  admitted  having  made  a  contract,  for  the  sale  of  a  part  of 
the  land,  with  Rice  which  was  assigned  to  Jameson ;  alleged 
that  he  sold  to  Jameson  without  any  knowledge  of  plaintiff's 
claim,  taking  a  mortgage  back  for  $10,000  which  he  asked  to 
have  protected.    He  further  pleaded  that  Jameson  paid  for 
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the  land  according  to  his  agreement,  and  he  asked  that  Jame- 
son be  protected.  Jameson  answered  by  a  general  denial  and 
further  pleaded  a  purchase  of  the  lands  in  good  faith  and  for 
value.  He  also  averred  that  he  had  made  valuable  improve- 
ments upon  the  land  in  good  faith,  amounting  to  more  than 
$6,000,  and  had  executed  a  mortgage  upon  a  part  thereof,  and 
that  plaintiff  and  Howerton  had  never  offered  to  reimburse 
him  therefor,  or  to  do  anything  to  protect  him.  He  also 
averred  that  Rice,  with  whom  plaintiff  and  Howerton  made 
their  contract,  never  had  acquired  any  interest  in  the  lands 
which  he  could  convey,  because  plaintiff  and  Howerton  failed, 
neglected  and  refused  to  perform  their  contract  with  Rice, 
and  further  pleaded  that  they  had  abandoned,  waived,  and 
repudiated  their  contract  with  Rice  and  refused  to  perform  the 
same.  He  further  averred  that  Rice  had  no  title  to  any  of  the 
lands  when  he  made  his  contract  with  plaintiff  and  Howerton, 
and  that  he  had  nothing  to  sell  and  convey  to  them,  which 
fact  they  well  knew  at  the  time  they  entered  into  their  con- 
tract with  him ;  and,  finally,  averred  that  there  was  no  mutual- 
ity of  contract  between  plaintiff  and  Howerton  and  Rice  and 
that  plaintiff  cannot  for  this  reason  specifically  enforce  it. 
Plaintiff  filed  replies  to  these  several  answers,  which,  so  far 
as  material,  will  be  referred  to  during  the  course  of  this  opin- 
ion. The  pleadings  are  very  voluminous  and,  with  their  ex- 
hibits, cover  more  than  thirty-six  closely  printed  pages  of  the 
abstract.  Upon  the  issues  joined,  the  case  was  tried  to  the 
court,  resulting  in  a  decree  dismissing  the  plaintiff's  petition, 
and  the  cross-petitions  of  Rice  and  Howerton,  and  they  each 
and  all  appeal.    Affirmed. 

Ira  W.  Anderson  and  Nagle  &  Nagle,  for  appellants. 

C.  F.  Peterson  and  Birdsall  &  Birdsall,  and  /.  H.  Scales, 
for  appellees. 

Debmeb,  J. — As  already  indicated,  the  pleadings  are  very 
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voluminous  and  the  facts  somewhat  complicated.  The  issues 
are  really  between  Hambleton,  Howerton,  and  Bice,  on  the 
one  side,  and  Jameson  and  Eggert,  on  the  other;  although 
Eggert  really  claims  under  Jameson.  Stated  as  briefly  as  may 
be,  the  facts  are  substantially  as  follows : 

Prior  to  the  year  1909,  S.  Y,  Eggert  and  Helen  Pratt  were 
the  owners  of  the  864  acres  of  land  in  controversy,  situated  in 
"Wright  county,  Iowa.  These  lands  were  valued  at  $48,000, 
and  on  September  9th,  of  that  year,  Rice,  who  had  no  right, 
title,  or  interest  therein,  but  who  knew  of  their  selling  price, 
entered  into  a  contract  with  Hambleton  and  Howerton  to  sell 
them  the  property  for  a  sum  named,  and  as  part  payment  of 
the  purchase  price  Bice  received  from  them  the  sum  of  two 
dollars.    This  contract  reads  as  follows : 

Article  of  Agreement.  This  article  of  agreement  made 
and  entered  into  on  this  9th  day  of  September,  1909,  by  and 
between  F.  M.  Bice  of  Dows,  Wright  county,  Iowa,  party  of 
the  first  part,  and  W.  B.  Howerton  and  J.  T.  Hambleton  of 
Des  Moines,  Iowa,  parties  of  the  second  part,  witnesseth: 
That  the  party  of  the  first  part  agrees  to  and  does  sell  to  the 
parties  of  the  second  part  the  following  described  real  estate 
situated  in  Wright  county,  Iowa,  to  wit:  The  north  half  of 
section  No.  14,  township  No.  90,  range  No.  24,  except  96  acres 
as  in  accordance  with  the  meander  of  the  lake  on  the  northwest 
corner  of  the  above  tract  to  be  conveyed  containing  224 
acres  more  or  less  according  to  the  survey.  Also  the  south 
half  of  section  No.  14,  township  No.  90,  range  No.  24,  con- 
taining 320  acres,  also  the  west  half  of  section  No.  23,  town- 
ship No.  90,  range  No.  24,  containing  320  acres,  making  a 
total  amount  of  acres  in  said  tracts  to  be  conveyed  864  accord- 
ing to  the  government  survey  thereof  for  the  sum  of 
$48,000.00,  the  same  to  be  paid  for  in  the  following  manner : 
$2.00  cash  in  hand  on  the  execution  of  this  contract,  the 
receipt  of  which  is  hereby  acknowledged  and  $2,998.00  in 
thirty  days  when  abstracts  are  furnished  showing  that  the 
title  will  be  good  and  $7,000.00  on  or  before  March  1st  and  at 
that  time  deed  to  be  furnished  and  mortgage  taken  back  on 
said  land  for  $10,000.00  on  the  224-acre  tract  and  $28,000.00 
on  the  640-acre  tract,  making  a  total  in  mortgages  of  $38,- 
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000.00,  the  same  to  draw  5  per  cent  annual  interest  and  to 
be  payable  on  or  before  ten  years,  except  $8,000.00  of  the 
$24,000.00  shall  be  due  in  five  years.  The  above  payments 
as  specified  together  with  the  mortgages  is  to  be  in  full  pay- 
ment of  said  amount.  Second  party  assumes  four-tenths 
of  ditch  tax  amounting  to  $1,216.24  with  interest  at  6  per 
cent  from  January,  1910,  and  first  party  is  to  furnish  abstracts 
showing  good  and  merchantable  title  free  from  all  incum- 
brance. This  contract  to  be  binding  upon  the  parties  hereto, 
their  heirs,  executors,  administrators  and  assigns  and  to  be 
fulfilled  at  the  Farmers'  Exchange  Bank,  Dows,  Iowa.  For 
the  faithful  performance  of  the  above  covenants  and  agree- 
ments witness  our  signatures :  F.  M.  Bice.  W.  R.  Howerton. 
J.  T.  Hambleton. 

On  the  back  of  the  contract  appears  the  following  assign- 
ment: 

For  value  received  I  hereby  assign  all  my  right  and 
interest  in  and  to  the  within  contract  to  J.  T.  Hambleton 
without  recourse  on  me.     [Signed]  W.  E.  Howerton. 

Thereafter  and  on  the  11th  day  of  the  same  month,  the 
following  contract  was  entered  into  between  Pratt  and  Bice : 

This  contract  made  this  11th  day  of  September,  1909, 
by  and  between  Helen  Portia  Pratt  of  Indianapolis,  Indiana, 
and  F.  M.  Rice  of  Dows,  Iowa,  witnesseth:  That  in  con- 
sideration of  the  sum  of  $32,950.41  to  be  paid  as  hereinafter 
stated  and  other  covenants  herein  contained,  the  said  Helen 
Portia  Pratt  hereby  agrees  to  sell  and  convey  unto  the  said 
F.  M.  Bice  and  to  his  heirs  or  assigns  the  following  described 
real  estate,  to  wit :  The  south  half  of  section  No.  fourteen  (14) 
and  the  west  half  of  section  No.  twenty-three  (23),  all  in 
township  No.  90,  north,  range  No.  24,  west  of  the  5th  P.  M. 
Deed  to  said  land  to  be  made  as  hereinafter  provided  to  said 
F.  M.  Bice  or  W.  B.  Howerton  and  J.  T.  Hambleton,  if 
desired  by  said  Bice.  Said  land  to  be  conveyed  by  said  Helen 
Portia  Pratt  on  March  1,  1910,  by  good  and  sufficient  deed 
and  free  from  all  liens  and  incumbrances,  except  the  drain- 
age taxes  assessed  against  said  land  which  he,  the  said  Bice 
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or  his  assigns  is  to  assume  and  agrees  to  pay.  Said  Helen 
Portia  Pratt  also  agrees  to  furnish  abstract  of  title  to  said 
land  showing  good  title  thereto.  In  consideration  whereof  the 
said  Rice  agrees  to  pay  $1,000.00  within  thirty  days  from 
the  date  hereof,  upon  delivery  to  him  of  abstract  showing 
good  title,  $3,950.41  on  March  1,  -1910,  and  on  delivery  of 
deed  to  execute  his  notes  for  the  sum  of  $28,000.00,  $8,000.00 
to  be  payable  on  or  before  five  years  from  March  1, 1910,  and 
$20,000.00  on  or  before  ten  years  from  March  1,  1910,  at 
five  (5)  per  cent,  per  annum,  payable  annually,  together  with 
a  first  mortgage  securing  the  same  on  all  the  above-described 
land.  It  is  further  understood  that,  if  so  desired,  deed  shall 
be  made  to  said  W.  E.  Howerton  and  J.  T.  Hambleton  upon 
payment  being  made  as  herein  provided  and  upon  the  exe- 
cution by  them  of  the  notes  and  mortgages  herein  provided 
for.  It  is  further  understood  and  agreed  that  time  is  the 
essence  of  this  contract  and  that,  upon  failure  to  pay  any 
of  the  installments  of  purchase  price  as  herein  provided,  the 
vendor  may  forfeit  this  contract  by  serving  notice  as  pro- 
vided by  the  law  of  the  state  of  Iowa,  and  shall  retain  all 
payments  made  hereon.    P.  M.  Rice.    Helen  Portia  Pratt. 

And  upon  the  back  of  this  contract  is  the  following 
indorsement : 

Dows,  Iowa,  October  14, 1909.  For  valuable  consideration 
I  hereby  sell  and  assign  to  6.  H.  Jameson  all  my  right,  title 
and  interest  in  and  to  the  within  contract.  [Signed]  F.  M. 
Rice. 

On  the  12th  day  of  August,  1909,  Eggert  and  Rice  made 
a  contract,  which  is  as  follows : 

This  agreement,  made  this  12th  day  of  August,  A.  D. 
1909,  between  S.  Y.  Eggert  of  the  county  of  Hardin  and 
state  of  Iowa,  party  of  the  first  part,  and  F.  M.  Rice  of  the 
county  of  Wright  and  state  of  Iowa,  of  the  second  part,  wit- 
nesseth :  The  party  of  the  first  part  hereby  agrees  to  sell  to 
the  party  of  the  second  part,  on  the  performance  of  the  agree- 
ments of  the  party  of  the  second  part,  as  hereinafter  men- 
tioned, in  fee  simple,  clear  of  all  liens  and  incumbrances 
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whatever,  by  a  good  and  sufficient  warranty  deed,  the  real 
estate  situated  in  the  county  of  Wright  and  state  of  Iowa,  to 
wit:  The  north  fractional  one-half  of  section  number  four- 
teen (14)  in  township  number  ninety  (90),  north,  range 
number  twenty-four  (24),  west  of  the  fifty  principal  merid- 
ian, containing  two  hundred  twenty-four  (224)  acres,  more 
or  less,  according  to  government  survey.  This  sale  is  made 
subject  to  the  result  and  outcome  of  a  certain  action  in  the 
district  court  of  Wright  county,  Iowa,  wherein  W.  L.  Watson 
is  plaintiff  and  Fred  Poncin  et  al.  are  defendants,  appealed 
to  the  Supreme  Court  of  Iowa,  and  second  party  shall  in 
whole  accept  result  of  said  suit  and  first  party  shall  pay  all 
the  costs  of  said  suit,  for  the  sum  of  twelve  thousand  eight 
hundred  eighty  ($12,880.00)  dollars,  payable  as  hereinafter 
mentioned.  And  the  said  party  of  the  second  part  in  consid- 
eration of  the  premises  hereby  agrees  to  and  with  the  party 
of  the  first  part  to  purchase  all  his  right,  title  and  interest 
in  and  to  the  real  estate  above  described  for  the  sum  of 
twelve  thousand  eight  hundred  eighty  dollars,  and  to  pay 
said  sum  therefor  to  the  party  of  the  first  part,  his  heirs  or 
assigns,  as  follows:  Five  hundred  ($500.00)  dollars  on  the 
execution  of  this  agreement,  and  the  party  of  the  first  part 
hereby  acknowledges  receipt  of  the  same.  Twelve  thousand 
three  hundred  eighty  dollars  in  payments  as  follows,  to  wit: 
First  payment,  first  day  of  March,  1910,  $2,380.00.  Second 
payment — the  balance  of  ten  thousand  dollars  ($10,000.00) 
to  be  secured  by  first  mortgage  on  said  real  estate  due  in 
ten  years  from  March  1,  1910,  and  bearing  interest  at  the 
rate  of  5  per  cent,  per  annum,  payable  annually,  nonpayment 
of  interest  when  due  to  cause  the  whole  sums  to  become  due, 
maker  of  note  and  mortgage  to  have  option  of  paying  $100.00 
or  any  multiple  thereof  on  any  interest-paying  day.  With 
interest  from  March  1,  1910,  at  the  rate  of  5  per  cent,  per 
annum  on  all  such  sums  as  shall  remain  unpaid  until  all  is 
paid,  payable  from  March  1,  1910.  And  the  party  of  the 
second  part  shall  also  annually  pay  all  taxes  and  assessments 
that  may  accrue  on  said  property  as  they  become  due  or 
before  they  become  delinquent  and  including  the  tax  for  the 
year  1910.  And  it  is  expressly  agreed  by  and  between  the 
parties  hereto  that  the  time  and  times  of  payment  of  said 
sums  of  money,  interest  and  taxes  as  aforesaid  is  the  essence 
and  important  part  of  the  contract;  that  if  default  is  made 
of  any  of  the  payments  or  agreements  above  mentioned  to  be 
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performed  by  the  party  of  the  second  part,  in  consideration 
of  the  damage,  injury  and  expense  thereby  resulting  or  that 
may  be  incurred  by  or  to  the  party  of  the  first  part  thereby, 
this  agreement  shall  be  void  and  of  no  effect  and  the  party 
of  the  second  part  shall  have  no  claim  in  law  or  equity 
against  the  party  of  the  first  part  nor  to  the  above-mentioned 
real  estate  nor  any  part  thereof,  and  any  claim,  or  interest, 
or  right,  the  party  of  the  second  part  may  have  hereunder 
up  to  that  time  by  reason  hereof  or  of  any  payments  and 
improvements  made  hereunder  shall  on  all  such  default  cease 
and  determine  and  become  forfeited  without  any  declaration 
of  forfeiture  re-entry  or  any  act  of  the  party  of  the  first 
part.  And  if  the  party  of  the  second  part  or  any  other  person 
or  persons  shall  be  in  possession  of  said  real  estate  or  any 
part  thereof,  he  or  they  will  peaceably  remove  therefrom, 
or  in  default  thereof  he  or  they  may  be  treated,  as  tenants 
holding  over  unlawfully  after  the  expiration  of  a  lease  and 
may  be  ousted  and  removed  as  such.  But  if  such  sums  of 
money,  interest  and  taxes  are  paid  as  aforesaid,  promptly 
at  the  times  aforesaid,  the  party  of  the  first  part  will,  on 
receiving  said  money  and  interest,  execute  and  deliver  at 
his  own  costs  and  expenses,  a  warranty  deed  of  said  premises 
as  above  agreed.  And  the  party  of  the  first  part,  upon  deliv- 
ering said  deed,  will  furnish  an  abstract  of  title,  showing 
title  to  said  premises  to  be  in  him  in  fee  simple.  Second 
party  agrees  to  pay  all  drainage  taxes  becoming  due  and 
payable  from  and  after  March  1,  1910,  but  first  party  shall 
pay  general  taxes  for  1909.  Witness  our  hands  the  day  and 
year  above  written*    S.  T.  Eggert.    P.  M.  Rice. 

And  this  bears  an  indorsement,  as  follows: 

Dows,  Iowa,  December  14,  1909.  For  valuable  consid- 
eration I  hereby  sell  and  assign  unto  O.  H.  Jameson  all  my 
right,  title  and  interest  in  and  to  the  within  contract. 
[Signed]    P.  M.  Rice. 

Before  making  the  contract  with  Hambleton  and  Hower- 
ton,  Rice  had  talked  with  Eggert  about  this  portion  of  the 
land  and  also  with  some  attorneys  representing  Pratt,  and 
was  informed  as  to  the  price  and  terms  at  which  he  could  buy 
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the  lands.  Bice  was  without  financial  resources ;  but,  nothing 
daunted,  he  undertook  to  and  did  make  a  contract  to  sell  them, 
doubtless  in  the  hope  and  with  the  expectation  of  being  able 
to  buy  from  the  owners.  The  terms,  of  what  we  shall  hereafter 
call  the  Hambleton  contract,  have  already  been  set  out.  It  is 
manifest  that  Bice  and  Hambleton  and  Howerton  were  under- 
taking a  speculative  venture,  something  akin  to  "high  fi- 
nance." At  any  rate,  having  made  the  Hambleton  contract, 
Bice  undertook  to  get  the  title  to  the  land,  and,  when  he  ap- 
proached the  owners,  he  found  he  would  have  to  make  an  ad- 
vance payment  of  $1,000  upon  the  Pratt  land,  and  $500  on 
the  Eggert  tract.  Unable  to  do  this  from  his  own  means,  he 
went  to  defendant  Jameson  for  a  loan  for  thirty  days;  he 
proposing  to  indorse  his  contracts  from  the  owners  of  the  land 
to  Jameson,  to  secure  him  for  the  advances  made.  Jameson 
agreed  to  and  did  furnish  the  money  with  which  to  make  the 
advance  payments.  Abstracts  of  title  were  then  secured  and 
sent  to  Des  Moines  for  examination  by  Hambleton  and  Hower- 
top,  but  they  held  them  for  more  than  thirty  days  and  only 
returned  them  upon  demand.  No  stated  objections  were  made 
to  the  abstracts,  although  Howerton  testified  that  his  attorney 
made  some  written  objections  which  he  (Howerton)  had  mis- 
placed. Hambleton  and  Howerton  did  not  pay  the  $2,998  re- 
quired of  them  by  their  contract,  and  it  is  claimed  that  they 
wholly  abandoned  and  repudiated  the  same.  As  to  this,  more 
hereafter.  At  all  events,  Bice  failed  to  get  his  money  on  the 
Hambleton  contract,  and  he  placed  it  in  the  hands  of  his 

i 

attorneys  for  enforcement.  These  attorneys  wrote  to  both 
Hambleton  and  Howerton  about  adjusting  the  matter;  but  the 
attorneys  got  no  response,  and  each  said  he  did  not  answer  the 
letter  he  received.  Bice's  obligation  to  Jameson  was  by  this 
time  past  due,  and  on  or  about  December  14, 1909,  he  informed 
Jameson  that  the  Hambleton  contract  had  been  abandoned, 
that  he  was  unable  to  take  up  his  contracts  with  him  (Jame- 
son), and  he  proposed  to  Jameson  that  he  take  over  the  con- 
tracts which  he  (Bice)  held  with  the  owners  of  the  land  abso- 
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lutely  and  discharge  him  (Rice)  from  his  obligations.  This 
Jameson  consented  to,  and,  after  canceling  Bice's  debt,  he 
made  full  payments  to  the  owners  of  the  lands,  under  these 
contracts,  and  finally  received  deeds  therefor.  He  also,  as 
we  understand  it,  executed  the  mortgages  called  for  by  the 
contracts.  After  taking  possession  of  the  land,  Jameson  made 
many  and  valuable  improvements  thereon  and  was  in  pos- 
session when  this  suit  was  commenced  in  March  of  the  year 
1910,  although  the  action  for  specific  performance  was  not 
commenced  until  many  months  later. 

After  the  absolute  assignment  of  the  contracts  to  Jame- 
son, Bice  brought  an  action  in  his  own  name  against  Hamble- 
ton and  Howerton  in  the  district  court  of  Wright  county,  to 
recover  damages  for  their  breach  of  contract  with  him,  and 
upon  the  trial  of  that  action  he  testified  to  substantially  the 
same  facts  that  tfe  have  heretofore  set  out.  Upon  the  trial  of 
that  action  and  at  the  close  of  the  testimony,  the  defendants 
therein  made  the  following  motion:  "Defendants  at  this  time 
move  the  court  to  direct  the  jury  to  return  a  verdict  for  them 
for  the  reasons :  First,  that  the  evidence  failed  to  show  that 
the  plaintiff  furnished  to  defendant  at  any  time  abstract  of 
title  to  the  land  in  controversy  showing  that  the  title  could  or 
would  be  made  good  or  that  the  plaintiff  had  directly  or  indi- 
rectly any  interest  therein.'9  This  motion  was  sustained, 
and  judgment  was  rendered  against  Bice.  Thereafter  he 
seems  to  have  joined  teams  with  Hambleton  and  Howerton, 
and,  after  discharging  his  former  attorneys,  he  employed 
others,  and  doubtless  on  their  advice  he  came  into  this 
case  and  his  attorneys  assisted  in  preparing  the  amended 
petition  and  his  own  cross-petition  on  which  this  case 
was  tried.  Neither  plaintiff  nor  his  associate  Howerton 
ever  made  any  tender  of  performance  to  Jameson,  Eggert, 
or  Pratt  of  any  of  their  part  of  the  contracts  or  agree- 
ments entered  into  with  them;  nor  did  they  show  any 
ability  to  perform  at  any  time,  save  that  Hambleton  testi- 
fied that,  if  he  had  been  permitted  to  sell  the  land  after 
Bice  had  assigned  the  contracts  to  a  certain  purchaser,  he 
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would  have  had  enough  money  to  have  enabled  him  to  perform 
the  Bice  contract.  Howerton  testified  that  he  never  offered 
to  perform  his  contract  with  Rice  at  any  time,  and  it  clearly 
appears  that  he  abandoned  it.  Aside  from  the  testimony  with 
reference  to  the  abandonment  of  the  Hambleton  contract  and 
the  refusal  of  the  vendees  to  perform,  this  is  an  outline  of 
the  main  facts  in  the  case.  The  crucial  facts  are :  First,  did 
Bice  have  any  right,  title  or  interest  in  the  lands  or  any  part 
thereof  at  the  time  he  undertook  to  sell  them  to  Hambleton 
and  Howerton ;  and,  second,  if  he  did,  was  the  contract  be* 
tween  these  parties  abandoned?  Time  was  not  made  the 
essence  of  that  contract,  and  it  was  never  legally  forfeited 
either  by  Bice  or  by  Jameson.  Aside  from  these,  there  are 
some  collateral  questions  which  have  more  or  less  bearing  upon 
the  case. 

I.  The  record  shows,  as  we  think,  that  while  Bice  had 
talked  with  the  agents  of  Mrs.  Pratt  about  the  purchase  of  her 
lands  at  the  time  Bice  made  the  Hambleton  contract  and  had 
1.  specific  pbh-    P^aP8  agreed  upon  the  price  and  terms; 

tS?£Aevf-:        yet  no  va^  contract  had  been  entered  into; 

dence.  no  pftr|.  0f  t^e  pUrcjlase  price  had  been  paid, 

and  nothing  more  had  been  done  than  to  give  Bice  the  price 
and  the  terms.  The  same  is  true  as  to  the  Eggert  contract, 
and  although  it  was  dated  August  12, 1909,  it  was  not  in  fact 
executed  until  some  time  in  the  month  of  October  of  that  year, 
and  was  antedated  as  of  the  time  when  negotiations  were  be- 
gun. It  is  agreed  by  all  the  parties  to  this  Hambleton  con- 
tract that  it  was  speculative  in  character.  The  vendees  paid 
but  $2  in  cash  to  bind  the  bargain,  and  they  knew  that  Bice 
had  no  title,  although  he  expected  to  get  one.  Indeed,  they 
demanded  an  abstract  showing  title  before  they  would  perform 
their  contract  and  defeated  Bice  in  his  damage  suit  because  he 
had  not  furnished  them  with  an  abstract  showing  title  and  be- 
cause he,  in  fact,  had  no  title  at  the  time  the  contract  was 
made.  It  is  practically  conceded  that  Bice  had  no  title  and 
no  contracts  for  title  at  the  time  he  made  the  Hambleton  con- 
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tract.  The  contracts  he  did  make  with  Eggert  and  Pratt  were 
never  personally  delivered  to  Bice.  They  were  sent  directly 
to  Jameson  as  security  for  the  money  advanced  by  him  and 
never  came  into  the  actual  possession  of  Rice.  We  are  satis- 
fied from  the  testimony,  although  there  is  a  dispute  therein, 
that  Rice  agreed  that  Jameson  should  take  the  contracts  ab- 
solutely in  satisfaction  of  his  loan  and  that  this  agreement 
was  made  some  time  in  December  of  the  year  1909,  when  it 
seemed  that  Rice  could  not  get  the  money  from  Hambleton 
or  Howerton  to  meet  his  obligations  to  Jameson  and  when  he 
thought  that  he  would  be  unable  personally  to  carry  out  his 
contracts  with  Pratt  and  Eggert.  The  question  of  abandon- 
ment is  more  difficult  of  solution.  Rice  had  abstracts  of  title 
sent  to  Hambleton  and  Howerton  for  their  examination  which 
were  finally  returned  without  any  objections  noted  thereon  or 
accompanying  the  same,  at  the  request  of  a  bank  which  was 
the  forwarding  agent  for  Rice.  Rice  was  evidently  trying  to 
get  some  money  on  the  Hambleton  contract,  for,  in  response 
to  letters  or  demands  from  Rice,  Hambleton  wrote  the  letters 
which  we  here  quote: 

Des  Moines,  Iowa,  Oct.  13,  1909.  F.  M.  Rice,  Dows, 
Iowa — Dear  Sir:  I  tried  Monday  a  number  of  times  to  get 
you  by  'phone,  but  failed  to  do  so,  and  was  called  out  of  the 
city  Monday  evening  and  just  got  back  this  morning.  I  have 
been  trying  to  find  Mr.  Howerton,  who  was  to  have  been 
here  a  week  ago,  but  have  failed  to  reach  him  and  do  not 
understand  what  is  keeping  him  away.  I  realize  the  fact  that 
he  should  have  been  here  and  matters  closed  up.  Mr.  Bybee 
is  just  in  and  says  he  had  an  opportunity  of  turning  the 
land  so  that  we  could  get  an  advance  of  $2,000.00  or  more, 
and  if  so,  wants  to  know  whether  it  could  be  turned  and  you 
folks  get  half  of  the  profit,  and  while  I  would  like  to  turn 
for  money,  yet  if  you  can  make  the  turn  and  wire  me  .before 
Howerton  gets  back  I  will  see  that  the  deal  goes  through, 
or  if  he  comes  in  before  hearing  from  you  I  will  communi- 
cate with  you  and  this  will  stand  good  until  I  do.  Of  course 
if  he  does  not  come  across  and  you  do  not  make  the  deal  as 
Mr.  Bybee  thinks,  I  will  then  try  and  protect  you  and  take 
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the  matter  up  with  another  party  and  close  up  as  agreed 
upon.  Am  sorry  for  any  delay  or  inconvenience  it  may 
have  caused  you.  Anything  further  in  reference  to  the  mat* 
ter  please  drop  me  a  line  at  once.  Tours  truly,  J.  T.  Ham- 
bleton. 

* 

Des  Moines,  Iowa,  Nov.  10,  1909.  F.  M.  Bice,  Dows, 
Iowa — Friend  Bice:  I  received  your  card  and  have  been 
waiting  so  as  to  give  you  a  definite  answer  as  to  when  the 
deal  on  the  Wright  county  farm  could  be  closed  up,  but 
owing  to  sickness  in  the  family  of  one  party  who  has  money 
to  pay  in,'  which  has  kept  him  away  from  home  I  have  been 
unable  to  get  things  in  shape  so  as  to  tell  definitely  when 
you  could  expect  to  have  the  matter  closed  up.  I  certainly 
will  hear  from  him  within  the  next  few  days  and  will  then 
advise  you.  Bybee  is  here.  He  talked  of  going  up  to  Clarion 
but  don't  know  just  when  he  expects  to  go.  Is  there  any- 
thing new  with  you?    I  am  Tours  truly,  J.  T.  Hambleton. 

And  Howerton  wrote  him  the  following  letter: 

Oskaloosa,  Iowa,  Nov.  7,  1909.  F.  M.  Bice,  Dows,  Iowa 
— Dear  Sir:  I  just  arrived  home  and  find  your  letter  and 
card.  I  beg  to  say  that  I  relinquished  all  my  right  in  the 
Wall  Lake  farm  deal  to  Mr.  Hambleton  before  I  left  home. 
He  said  he  had  a  friend  and  that  he  and  his  friend  could 
handle  it.  I  have  a  friend  here  that  has  the  best  livery  and 
transfer  barn  in  the  state  of  Iowa  who  wants  to  trade  for  a 
large  farm.  Kindly  send  me  accurate  description  of  the  700 
acres  west  of  Dows.  The  lowest  net  price.  Tours  respect- 
fully, W.  E.  Howerton. 

Having  failed  to  get  his  money,  he  (Bice)  placed  the  mat- 
ter in  the  hands  of  his  attorneys,  and  these  attorneys  wrote 
Hambleton  the  following  letter : 

Clarion,  Iowa,  Nov.  23,  1909.  J.  T.  Hambleton,  Esq., 
Des  Moines,  Iowa — Dear  Sir :  Mr.  F.  M.  Bice,  of  Dows,  Iowa, 
has  placed  in  our  hands  the  contract  made  between  yourself 
and  Mr.  Howerton  and  Mr.  Bice,  for  the  purchase  of  land 
located  in  sections  No.  14  and  No.  23-90-24,  this  county,  with 
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instructions  to  push  the  same  unless  satisfactory  adjustment 
is  made  at  once.  Kindly  let  us  hear  from  you  regarding  the 
matter,  and  oblige,  Yours  truly,  Birdsall  &  Birdsall. 

Practically  the  same  letter  was  written  to  Howerton,  as 
we  understand  it.  Each  addressee  received  the  letter,  but 
neither  answered  it ;  and  on  December  14th,  of  the  same  year, 
Rice  made  his  arrangement  with  Jameson  whereby  Jameson 
was  to  cancel  the  loan  and  take  and  perform  the  contracts  with 
the  owners  and  treat  the  contracts  and  the  property  as  his 
own.  This  Jameson  did,  and  about  February  21st,  of  the  year 
1910,  he  received  deeds  from  Pratt  and  Eggert  and  executed 
mortgages  back  to  them,  all  as  provided  in  the  Bice  contract. 
It  seems  from  this  record  that  Howerton  fully  abandoned  the 
contract  on  his  part  and  relinquished  all  his  rights  therein, 
if  he  had  any,  to  Hambleton.  Hambleton  says,  however,  that 
Rice  did  not  comply  with  his  agreement  to  furnish  abstracts, 
showing  title ;  that  the  $2,998  of  the  purchase  price  mentioned 
in  his  contract  did  not  mature  until  proper  abstracts  were 
furnished  and  not  in  any  event  until  March  1,  1910 ;  that  the 
contract  was  never  abandoned  by  him  and  never  forfeited  by 
Rice  or  his  assignee.  The  record  shows  that  Hambleton  was 
still  holding  onto  his  contract,  or  rather  that  he  was  trying  to 
dispose  of  the  land  so  as  to  make  a  profit  on  it,  and  it  is  shown 
that  some  time  in  February,  of  the  year  1910,  he  worked  up  a 
trade  with  one  Maine,  for  the  property ;  that  Maine  went  to 
see  the  land,  saw  Jameson,  who  informed  him  (Maine)  that 
he  (Jameson)  was  the  owner  of  the  land,  but  upon  his  return 
to  Des  Moines  he  and  Hambleton  finally  agreed  upon  a  trade, 
and  on  February  24,  1910,  Hambleton  wired  Rice  as  follows : 
"Am  ready  to  close  balance  contract.  Shall  I  come.  Wire  at 
my  expense.  J.  T.  Hambleton. ' '  Rice  consulted  with  Jameson 
as  to  the  answer  to  be  sent,  and  the  response  was  as  follows : 
"Your  message  received.  Have  consulted  Jameson.  He  will 
take  $60  net  if  closed  Saturday  this  week.    F.  M.  Rice. ' ' 

Suit  to  quiet  title  was  commenced  March  3,  1910,  but  the 
bill  was  not  changed  to  one  for  specific  performance  until 
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January  27, 1911.  Jameson  went  into  possession  of  the  land 
in  the  spring  of  1910,  and  has  made  improvements  upon  the 
land  amounting  to  more  than  $6,100.  He  has  also  had  the  use 
thereof  down  to  the  present  time.  Hambleton  and  Howerton 
knew  of  the  loan  made  by  Jameson  to  Bice  and  were  familiar 
therewith  in  a  general  way.  They  knew  that  it  was  a  short 
time  loan,  and  of  course  knew  that  Bice  was  trying  to  get  the 
money  from  them  in  order  to  save  his  contract.  Nevertheless 
they  did  nothing  toward  aiding  him  in  the  matter  and  gave 
Jameson  no  notice  of  their  intent  to  abide  by  their  contract 
until  they  sent  the  telegram  in  February,  after  Jameson  had 
taken  title  to  the  land  or  was  about  to  take  it.  Jameson  re- 
ceived a  deed  from  Mrs.  Pratt  February  21,  1910,  and  from 
Eggert  on  February  24,  1910.  The  message  from  plaintiff  to 
Bice  was  not  sent  until  February  24th,  of  the  same  year. 

We  neglected  to  say  that  the  abstracts  sent  for  the  bene- 
fit of  plaintiff  and  Howerton  were  kept  some  time  without  any 
objections  being  raised,  and  that  on  November  12,  1909,  their 
return  was  demanded  by  the  party  who  sent  them.  The  letter 
was  as  follows :  ' '  Dows,  Iowa,  Nov.  12,  1909.  Central  State 
Bank,  Des  Moines,  Iowa — Gentlemen :  Some  time  ago  I  mailed 
to  you  two  abstracts  for  you  to  let  J.  T.  Hambleton  and  W.  B. 
Howerton  examine.  They  have  had  these  abstracts  long 
enough  now  and  I  wish  you  would  please  forward  same  to  us 
at  once.  Very  truly  yours,  O.  M.  Benson,  Cashier. ' '  The  let- 
ters accompanying  the  abstracts  were  as  follows : '  *  Dows,  Iowa, 
Sept.  23, 1909.  Central  State  Bank,  Des  Moines,  Iowa — Gen- 
tlemen :  Inclosed  please  find  abstract  that  is  sent  to  you  to  be 
turned  over  to  W.  B.  Howerton  or  J.  T.  Hambleton  for  exam- 
ination; same  to  be  returned  to  us  after  it  has  served  its  pur- 
pose. Yours  very  truly,  O.  M.  Benson,  Cashier."  "Dows, 
Iowa,  Sept.  13, 1909.  Central  State  Bank,  Des  Moines,  Iowa — 
Gentlemen:  Inclosed  please  find  abstract  sent  to  you  to  be 
examined  by  W.  B.  Howerton  or  J.  T.  Hambleton  or  both. 
After  they  have  examined  same,  please  return  to  us.  Yours 
truly,  O.  M.  Benson,  Cashier." 
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Pursuant  to  request,  the  abstracts  were  returned  with- 
out any  comment.  It  is  contended  for  plaintiff  that  he  at  all 
times  had  the  means  whereby  to  make  the  payment  of  $2,998, 
and  that  he  did  not  do  so  because  the  abstracts  were  not  suffi- 
cient. But  he  made  no  objections  to  the  abstracts  which  came 
to  Bice's  knowledge  and  suffered  their  return  by  the  bank 
to  which  they  were  sent  without  objections  or  request  of  any 
kind.  If  he  had  the  means,  it  seems  that  he  did  not  care 
to  use  the  money  to  make  this  payment,  and  the  most 
that  can  be  said  is  that  he  endeavored  to  hold  onto  the 
contract  and  to  advantage  himself  of  it,  provided  he  could 
unload  the  property  before  the  1st  day  of  March,  1910, 
and  was  not  himself  compelled  to  pay  anything  thereon. 
In  other  words,  it  looks  as  if  he  were  speculating  upon  re- 
sults, intending  to  hold  onto  the  contract,  if  he  could  find 
a  buyer  for  the  land,  but,  if  he  could  not,  to  let  it  go.  He 
knew  that  Jameson  had  furnished  Bice  money  to  pay  out  on 
the  land  and  in  equity  and  in  good  faith,  it  seems  to  us,  it 
was  his  duty,  especially  when  called  upon  by  Bice's  attor- 
neys, to  indicate  his  position  in  the  matter,  instead  of  remain- 
ing silent  and  concluding  in  his  own  mind  to  hold  on,  if  he 
could,  and  to  let  go  if  any  more  money  was  to  be  paid. 

Appellants  are  not  seeking  to  enforce  either  the  Pratt 
or  the  Eggert  contracts  with  Bice,  save  as  they  are  subpur- 
chasers of  the  land  from  Bice,  and,  if  they  were,  they  would 
not  be  entitled  to  that  relief  because  they  have  at  no  time 
offered  to  perform  either.  They  are  standing  wholly  upon  the 
Hambleton  contract  with  Bice,  saying  that  this  they  offered 
to  perform  according  to  its  terms,  and  that  this  contract  has 
never  been  legally  forfeited.  They  also  say  that,  as  Jameson  , 
is  not  a  good-faith  purchaser  of  the  land,  they  are  entitled 
to  enforce  the  Bice  contract  with  him  to  have  specific  per- 
formance against  Jameson  and  are  not  obliged  to  compensate 
him  for  improvements  made,  because  he  was  and  is  nothing 
but  a  mortgagee  and  the  most  that  he  is  entitled  to  is  a  re- 
turn of  his  money  with  interest.    It  is  true,  as  already  sug- 
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gested,  that  time  was  not  of  the  essence  of  the  Hambleton 
contract,  and  that  it  was  never  legally  forfeited  for  nonpay- 
ment; but  it  is  also  true  that  this  contract  did  not,  by  its 
terms,  give  the  vendees  therein,  Hambleton  and  Howerton, 
until  March  1,  1910,  to  make  the  payment  of  $2,998.  That 
payment  was  to  be  made  in  thirty  days  ("when  abstracts  are 
furnished  showing  that  title  will  be  good").  Abstracts  were 
sent,  and  after  being  held  for  more  than  thirty  days  were 
returned  without  any  objections  thereto.  They  made  no  effort 
at  that  time  to  pay  this  installment  of  the  purchase  price,  and 
Howerton  expressly  disclaimed  any  further  interest  in  the 
contract.  Rice  was  endeavoring  to  get  the  money  from  Ham- 
bleton and  Howerton,  so  as  to  repay  Jameson,  and  Hamble- 
ton 's  answers  to  his  requests  were  very  vague  and  unsatis- 
factory. He  must  have  known  that  he  did  not  have  until 
March  1st  to  make  the  payment  of  $2,998,  and  he  did  not 
put  his  refusal  to  pay  upon  the  ground  that  the  abstracts  sent 
him  were  unsatisfactory.  In  these  letters  he  indicates  that 
if  he  can  sell  or  trade  the  land  he  will  make  payments.  Fail- 
ing to  get  the  money  from  Hambleton  and  Howerton,  Rice 
puts  the  matter  in  the  hands  of  his  attorneys,  and  these  attor- 
neys could  get  no  response  from  them.  Being  unable  to  get 
the  money,  he  goes  to  Jameson,  telling  him  that  the  contract 
with  Hambleton  and  Howerton  had  been  abandoned,  and  he 
then  made  the  final  arrangements  with  Jameson,  already  re- 
ferred to,  and  Jameson  closed  up  the  matter  with  the  true 
owners  of  the  land.  As  a  matter  of  fact,  this  was  purely  a 
speculative  venture  on  the  part  of  Hambleton,  Howerton,  and 
Rice.  Rice  never  did  have  title  to  the  land  and  was  never 
able  to  perform  his  agreement,  and,  in  his  suit  against  Ham- 
bleton and  Howerton  to  recover  damages  for  their  failure  to 
complete  the  contract,  they  were  successful  because  Rice  had 
no  title  and  had  failed  to  furnish  proper  abstracts. 

The  case  is  in  equity  for  specific  performance,  and  while 
time  was  not  the  essence  of  the  contract  between  Hambleton 
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and  Howerton  and  Bice,  equitable  principles  require  that  the 

vendee,  even  of  such  a  contract,  be  rendty, 
»*jp«?~  willing,  and  able  to  perforin  his  part  of  the 
Muitin:  igi ten mhI  according  to  its  terms,  and  if 
other  equities  arise,  growing  out  of  failure 
or  neglect  to  perform,  specific  performance  will  not  he  de- 
creed. FMcg  r,  KocM^  126  Iowa,  131 ;  Dm  its  r.  Jtarff ,  37 
Iowa,  390;  Kimg  r,  &o*i,  123  Iowa,  633;  Gtttaer  e.  Xayf,  93 
Iowa,  It 

Again,  it  seems  to  us  that  there  was  an  abandonment  of 
the  contract  by  both  Hambleton  and  Howerton.    Surely  How- 

erton   abandoned  and  refused   to  perform, 
and  they  succeeded  in  defeating  Biee  on  die 
theory   that   the  contract   had   either  been 
rescinded  or  that  Biee  had  failed  to  perform  his  part  of  it 

While  it  may  be  that  an  estoppel  is  not  pleaded  or  es- 
pecially relied  upon,  we  are  disposed  to  hold  that  on  account 

of  the  conduct  of  Hambletan  and  Howerton, 
in  refusing  to  pay  and  in  defending  against 
Bice's  suit  for  damages,  they  are  not  en- 
titled to  relief  in  a  court  of  equity. 

As  Howerton  absolutely  abandoned  and  refused  to  per- 
form the  contract.  Bice  was  not  obliged  to  take  Hambleton 

alone  on  the  notes  which  the  two  had  agreed 


n«B«wr»    to  make  for  the  purchase  price,  and  Hamble- 


ton alone  could  not,  even  as  assignee  from 
Howertan,  insist  that  the  contracts  be  carried  out  in  his  name 
alone.  Rice  r.  G»b*,  40  Neb.  264  (58  X.  W.  724) ;  Jfarfts  i\ 
Ormfarf,  22  Iowa,  504 ;  Was*  r\  Mugridge,  128  Mass.  394. 

We  shall  not  trouble  to  consider  other  propositions  in  the 
ease,  as  the  ones  already  stated  seem  to  settle  the  controversy. 
The  equities  seem  to  be  with  defendant  Jameson.  We  fully 
realise  that  there  is  a  conflict  in  the  testimony  regarding 
sense  of  the  matters  stated,  and  have  recited  what  we  believe 
the  testimony  shows  the  facts  to  be,  without  attempting  to 
quote  the  evidence  or  to  set  out  the  statements  of  the  witnesses. 
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Our  conclusion  on  the  whole  case  finds  support  in  Towns  end  v. 
OoodfeUow,  40  Minn.  312  (41  N.  W.  1056,  3L.BA  739, 12 
Am.  St.  Rep.  736) ;  Luse  v.  Deitz,  46  Iowa,  205;  Ormsby  v. 
Graham,  123  Iowa,  202;  Webb  v.  Handier,  127  Iowa,  270; 
and  Findley  v.  Koch,  supra. 

The  decree  seems  to  be  correct,  and  it  is  Affirmed. 

Weaver,  C.  J.,  and  Gaynor  and  Withrow,  JJ.,  con- 
curring. 


The  Peter  Schoenhofen  Brewing  Company,  Appellant,  v. 
Chas.  Giffey  and  Hannah  M.  Giffey  (Defendants) 
and  The  Giffey  Bottling  Company  (A  Corporation), 
Appellee, 

Appeal:    orders  from  which  appeal  may  be  taken.    Where  a  cor- 

1  poration  intervened  in  a  suit  upon  promissory  notes  claiming  that 
the  makers  signed  the  notes  as  sureties  for  the  corporation,  and 
plaintiff  moved  to  set  aside  the  order  permitting  the  corporation 
to  be  made  a  defendant,  on  the  ground  that  it  was  not  a  necessary 
or  proper  party  because  the  makers  did  not  claim  to  have  signed  as 
sureties,  which  motion  was  overruled,  and  plaintiffs  also  moved 
to  strike  a  counterclaim  filed  by  the  corporation  covering  the  same 
matters  alleged  by  the  individual  defendants,  the  orders  overruling 
the  motion  to  vacate  and  the  motion  to  strike  the  counterclaim 
were  not  appealable,  under  the  provision  of  the  statute  allowing 
an  appeal  from  an  order  affecting  a  substantial  right  when  such 
order  in  effect  determines  the  action  and  prevents  a  judgment  from 
which  an  appeal  might  be  taken;  since  a  right  of  appeal  from  an 
adverse  judgment  upon  the  issues  joined  would  have  still  remained 
to  appellant. 

Same.    A  right  of  appeal  under  the  provision  of  the  statute  allowing 

2  an  appeal  from  an  intermediate  order  involving  the  merits,  or 
materially  affecting  the  final  decision,  is  dependent  upon  whether 
the  question  is  or  will  be  inherent  in  the  final  judgment  and  may 
be  presented  on  appeal  from  that  judgment.  If  the  ruling  is  of 
such  a  nature  and  affects  rights  in  such  a  manner  that  they  cannot 
be  protected  by  the  final  judgment  then  an  appeal  win  lie;  but  if 
the  question  involved  will  inhere  in  the  final  judgment  and  can  be 
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presented  in  an  appeal  from  that  judgment'  it  will  be  treated  as  an 
interlocutory  order,  review  *of  which  can  only  be  had  upon  the 
general  appeal. 

Same:  parties:  waiver  of  objection.  The  plaintiff  by  replying 
3  to  the  answer  of  the  corporation,  made  a  defendant  on  the  ground 
that  it  was  primarily  liable  on  the  notes  in  suit  and  that  the  other 
defendants  were  sureties,  did  not  waive  alleged  errors  in  the  rulings 
permitting  the  corporation  to  be  made  a  party  and  refusing  to 
strike  the  counterclaim. 


Appeal  from  Johnson  District  Court. — Hon.  R.  P.  Howell, 

Judge. 

Thursday,  November  20, 1913. 

Appeal  from  ruling  refusing  to  strike  answer  and  coun- 
terclaim of  the  Giffey  Bottling  Company,  which  voluntarily 
appeared  as  a  party  defendant. — Appeal  dismissed. 

Clarence  M.  Thome  and  F.  B.  Kimball,  for  appellant. 

O.  A.  Ewing  and  Ball  &  Ball,  for  appellee. 

Withrow,  J. — Suit  was  brought  in  the  district  court 
of  Johnson  county  by  the  appellant,  the  Peter  Schoenhofen 
Brewing  Company,  against  Chas.  Giffey  and  Hannah  M. 
Giffey,  based  upon  three  promissory  notes  executed  by  the 
defendants.  The  action  was  in  three  counts,  respectively, 
on  the  several  notes,  their  aggregate  being  about  $580.  For 
their  answer  the  Giffeys  admitted  that  they  signed  the  notes 
in  suit  but  denied  any  indebtedness  thereunder  for  the  reason, 
as  pleaded  by  them,  that  the  notes  were  given  to  the  plaintiff 
for  intoxicating  liquors  sold  to  the  defendants  by  plaintiff, 
the  appellant,  and  that  at  the  time  of  such  sales  the  appellees, 
who  claim  to  be  the  only  shareholders,  constituted  a  duly  or- 
ganized corporation  known  as  the  Giffey  Bottling  Company, 
which  was  then  unlawfully  conducting  a  saloon  at  Lone  Tree, 
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it  being  a  saloon  in  excess  of  the  number  permitted  tinder 
the  mulct  law,  and  that  the  sales  of  liquor  to  appellees*  and 
in  payment  for  which  the  notes  in  suit  were  given,  were  made 
by  appellant  with  the  knowledge  by  it  that  said  saloon  was 
being  operated  in  violation  of  the  mulct  law,  and  that  the 
liquor  so  sold  by  appellant  was  sold  with  the  knowledge  that 
it  was  intended  to  be  sold  in  said  saloon  so  unlawfully  con- 
ducted. The  appellees  plead  that  for  such  reason  the  notes 
are  null  and  void. 

By  way  of  counterclaim  the  Giffeys  ask  judgment 
against  the  brewing  company,  appellant,  in  the  sum  of  $1,- 
592.13  for  payments  alleged  to  have  been  made  by  them  to 
it  at  different  times  for  intoxicating  liquors  purchased  to  be 
sold  in  violation  of  law,  of  which  fact  it  is  charged  the  brew- 
ing company  had  full  knowledge.  In  reply  the  appellant 
denied  that  the  Giffeys  were  conducting  a  saloon  in  violation 
of  law,  as  claimed  by  them,  and  that,  if  they  had  any  intent 
to  violate  the  law  in  the  course  of  reselling  the  liquors  so 
bought,  the  same  was  unknown  to  it  Further  in  reply  the 
brewing  company  pleaded  that  the  defendants  Chas.  and  Han- 
nah H  Giffey  had  not  the  right  to  interpose  the  defenses 
pleaded  to  the  promissory  notes  sued  upon. 

Thereafter  there  was  presented  to  the  district  court  an 
application  of  the  Giffey  Bottling  Company  to  be  made  a 
party  defendant,  claiming  that  it  had  an  interest  adverse  to 
the  plaintiff  in  the  controversy.  The  application,  in  addition 
to  reaffirming  the  statements  of  the  Giffeys  as  to  the  trans- 
action, which  was  the  basis  of  the  notes  in  suit,  also  pleaded 
that  "the  said  Chas.  Giffey  and  Hannah  M.  Giffey,  by  signing 
said  notes  and  delivering  them  to  the  plaintiff,  became  sure- 
ties for  the  said  Giffey  Bottling  Company  upon  said  indebted- 
ness.9' Because  of  such  relation  and  liability,  the  Giffey  Bot- 
tling Company  claims  an  interest  adverse  to  the  plaintiff, 
appellant,  and  is  interested  in  having  the  notes  declared  void 
and  the  indebtedness  canceled. 

The  lower  court  permitted  the  Giffey  Bottling  Company 
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to  be  joined  as  a  defendant,  such  being  done  without  notice 
to  the  brewing  company.  Immediately  upon  hearing  of  such 
action  the  brewing  company  moved  the  court  to  vacate  and 
set  aside  the  order  permitting  the  new  defendant  to  come  in. 
The  motion  was  based  on  several  grounds,  including  want  of 
service  of  a  copy  of  the  same  as  required  by  the  local  rules  of 
practice,  for  want  of  verification,  and  also  upon  the  main 
ground  that  the  Giffey  Bottling  Company  was  not  a  proper 
or  necessary  party  defendant,  that  the  makers  of  the  notes 
did  not  claim  to  have  signed  as  sureties,  but  that  there  was* 
a  novation  whereby  the  defendants,  the  Giffeys,  became  solely 
liable  to  plaintiff,  which  accepted  their  notes  in  payment. 
This  motion  was  overruled,  to  which  ruling  the  appellant 
excepted. 

'  Thereafter  the  Giffey  Bottling  Company  filed  an  amended 
and  substituted  counterclaim,  covering  in  more  detail  the 
averments  in  its  application  and  of  the  Giffeys  in  their  an- 
swers. Against  this  pleading  the  appellant  filed  its  motion  to 
strike  it  in  part  and  as  a  whole,  stating  as  grounds  those 
previously  stated  in  the  motion  to  set  aside  the  order  permit- 
ting a  new  defendant  to  come  in.  Both  of  these  motions  were 
overruled,  and  exceptions  to  the  rulings  were  duly  taken. 
From  the  rulings  on  the  several  motions  this  appeal  is 
brought. 

I.  It  is  the  claim  of  the  appellee  that  the  rulings  of  which 
complaint  is  here  made  by  the  appellant  are  not  appealable. 
Appeals  will  not  be  allowed  and  may  not  be  considered  except 

when  authorized  by  statute.     Code,  section 
x#  OTdraLirom       4101,  states  the  different  orders  and  rulings 
wwch^appeai     from  which  appeal  to  the  Supreme  Court  may 
tEken"  be  taken.     Only  the  first  and  fourth  subdi- 

visions of  that  section  need  be  noticed  in  considering  the  pres- 
ent question,  as  the  other  divisions  of  the  section  are  mani- 
festly without  bearing  upon  the  case.  Subdivision  1  allows 
appeal  "from  an  order  affecting  a  substantial  right  in  an 
action,  when  such  order  in  effect  determines  the  action,  and 
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prevents  a  judgment  from  which  an  appeal  might  be  taken. '  * 
Subdivision  4  allows  appeal  from  "an  intermediate  order  in- 
volving the  merits  or  materially  affecting  the  final  decision. '  * 
From  a  consideration  of  the  issue  raised  or  right  pleaded 
in  the  answer  and  counter-claim  of  the  Giffey  Bottling  Com- 
pany, it  is  obvious  that  the  ruling  of  the  trial  court  in  per- 
mitting the  pleading  to  stand  was  not  such  as  in  effect  deter- 
mined the  action  and  prevented  a  judgment  from  which  an 
appeal  might  be  taken.  In  the  trial  under  the  issues  thus 
presented,  and  for  the  purpose  of  this  hearing  we  treat  the 
pleadings  as  being  sufficient  to  present  an  issue  of  law  and 
fact,  the  trial  court,  did  the  facts  so  warrant,  might  have 
rendered  judgment  for  the  plaintiff  on  its  claim  and  against 
the  counter-claim,  or  for  the  defendant,  or  the  Giffey  Bottling 
Company  on  their  counterclaim,  and  against  the  plaintiff  on 
its  claim.  It  needs  no  extended  discussion  to  bring  the  mind 
to  the  conclusion  that  had  the  trial  court  under  the  plea  of 
the  Giffey  Bottling  Company  held  that  the  notes  in  suit  were 
merely  surety  obligations,  and  that  the  bottling  company 
had  the  right  to  set  off  against  them  its  claim  for  money  paid 
to  the  appellant  for  liquors  intended  to  be  unlawfully  sold, 
from  a  judgment  based  upon  such  conclusion  the  right  of 
appeal  would  be  absolute  in  the  plaintiff;  and  the  appeal 
would  necessarily  bring  up  for  consideration  the  legal  suffi- 
ciency of  the  claim  and  of  the  defense  of  the  Giffey  Bottling 
Company,  and  also  the  question  of  its  right  to  be  heard.  This 
general  statement  of  the  rule  has  support  in  the  following 
cases:  Eggert  &  Lockwood  v.  Interstate  Co.,  146  Iowa,  484; 
Jenks  v.  Smith,  129  Iowa,  139 ;  Roberts  v.  Malloy,  100  Iowa, 
372.  The  case  does  not  afford  the  right  of  appeal,  as  pro- 
vided in  the  first  subdivision  of  Code,  Section  4101. 

II.  The  provisions  of  the  fourth  subdivision  of  the  quoted 
section  allows  an  appeal  from  an  intermediate  order  involving 
merits  or  materially  affecting  the  final  decision.  A  construc- 
tion of  this  provision,  as  applied  to  the  record  in  this  case, 
requires  to  be  determined  the  meaning  which  must  be  given 
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to  the  clause  ' '  involving  the  merits. ' '  Some  courts  in  passing 
upon  this  clause  have  held  that  "it  must  be  so  interpreted  as 
to  embrace  orders  which  pass  upon  the  substantial  legal  rights 
of  the  suitor,  whether  such  rights  do  or  do  not  relate  directly 
to  the  cause  of  action  or  subject-matter  in  controversy.' ' 
Chapman  v.  Forbes,  123  N.  Y.  532  (26  N.  E.  3) ;  Schaetzel  v. 
Huron,  6  S.  D.  134  (60  N.  W.  741) ;  Bolton  v.  Donavan,  9 
N.  D.  575  (84  N.  W.  357).  The  theory  upon  which 
such  decisions  have  rested  is  that  the  ruling  cannot  be  re- 
viewed upon  an  appeal  from  a  final  judgment,  and  not  to 
recognize  the  right  of  appeal  from  an  intermediate  order 
going  to  the  merits,  would  in  such  cases  deprive  the  litigant 
of  his  right  to  be  heard  in  the  appellate  court  on  his  claim 
of  error.  This  is  in  effect  the  holding  in  Bolton  v.  Donovan, 
supra,  which  in  its  pleadings  is  similar  to  the  present  case 
and  presents  the  question  whether,  in  a  suit  to  recover  money 
only  against  a  sole  defendant,  another  party  defendant  may 
be  brought  in  upon  the  application  of  the  original  defendant. 
In  that  case  the  North  Dakota  court  held  that  an  order  per- 
mitting  such  new  party  to  be  brought  in  was  one  from  which 
the  plaintiff  had  the  right  of  appeal,  as  he  was  thereby  com- 
pelled to  litigate  his  claim  against  a  party  he  had  not  chosen 
to  sue,  and  that  it  therefore  involved  the  merits  of  the  case. 
In  support  of  its  conclusion  the  North  Dakota  court  cites 
decisions  from  the  appellate  courts  of  Wisconsin,  Minnesota, 
and  New  York,  in  all  of  which  states  the  statutes  governing 
the  right  of  appeal  are  substantially  like  our  own  sub-division 
4  of  section  4101.  In  the  discussion  which  is  found  in  Bolton 
v.  Donavan,  supra,  the  appellate  court,  in  summing  up  its 
conclusion  as  to  the  effect  of  the  holdings  in  many  cited  cases, 
states  that  the  order  permitting  a  new  defendant  to  be  brought 
in  involved  the  merits  and  was  appealable  and  was  not  one 
which  "necessarily  affects  the  judgment."  But  its  last  word 
on  that  proposition  we  quote:  "If  we  are  correct  in  this  in- 
terpretation of  the  statute,  the  order  could  not  be  reviewed 
in  this  court  upon  appeal  from  final  judgment.  It  would  f 61- 
Vol.  162  Ia.— 14 
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low,  of  course,  that,  unless  the  important  order  can  be  re- 
viewed by  an  appeal  taken  from  the  order  itself,  there  can 
be  no  review  of  the  order  at  all. " 

This  summing  up  of  its  discussion  by  that  court  states 
correctly,  we  think,  the  real  test  which  must  be  applied  to 
every  ruling  to  determine  whether  or  not  it  may  be  made  the 

subject  of  an  appeal.  If  the  question  is  or 
will  be  inherent  in  the  final  judgment  and 
may  be  presented  on  appeal  from  that  judgment,  it  must  be 
treated  as  an  interlocutory  order,  review  of  which  may  only 
be  had  upon  the  general  appeal,  excepting  in  such  instances,  as 
to  pleading,  where  appeal  is  expressly  allowed;  but,  if  the 
ruling  is  of  such  nature  and  affects  rights  in  such  manner  that 
they  cannot  be  protected  or  affected  by  the  final  judgment, 
then  appeal  will  lie.  In  the  preceding  division  of  this  opinion 
we  have  stated  the  conclusion  that,  in  whatever  way  the  trial 
court  or  jury  might  find  under  the  issues  and  the  proven  facts, 
there  would  have  remained  with  the  appellant  the  right  of 
appeal,  in  the  event  of  a  judgment  adverse  to  its  claims ;  and 
this  would  have  covered  the  question  of  the  right  of  the  Gif- 
fey Bottling  Company  to  appear  in  the  case. 

In  filing  its  reply  to  the  answer  of  the  bottling  company, 
should  it  desire  so  to  do,  it  could  take  advantage  of  every 
question  raised  in  its  motion  to  strike,  which  was  in  effect  a 

demurrer,  and  by  so  doing  it  would  not  be 

3*  waTver  %Ttiob-:  held  to  have  waived  its  right  to  be  heard  on 

jec  on.  appeal  as  to  alleged  errors  in  the  rulings  now 

complained  of.    Frum  v.  Keeney,  109  Iowa,  393 ;  Oeiser  Mfg. 

Co.  v.  Krogman,  111  Iowa,  503. 

We  are  satisfied  that  every  right  of  plaintiff,  the  appel- 
lant, can  be  fully  protected  by  the  final  judgment,  when  it 
shall  be  entered  in  this  case,  and  that  by  appeal  from  it, 
should  it  be  adverse  to  it,  this  appellant  is  entitled  to  have 
reviewed  every  ruling  of  the  trial  court  to  which  exceptions 
shall  be  taken,  included  in  which  would  be  the  questions  in- 
volved in  the  present  appeal. 
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We  are  therefore  of  the  opinion  that  this  appeal 
cannot  lie.  This  conclusion  renders  it  unnecessary  for  us  to 
notice  the  questions  raised  as  to  the  legal  rights  of  the  par- 
ties as  pleaded,  and  as  to  the  sufficiency  of  the  pleadings  of 
the  Giffey  Bottling  Company  as  the  basis  for  a  counterclaim 
or  as  working  a  defense  to  the  notes.    Appeal  Dismissed. 

Weaver,  C.  J.,  and  Evans  and  Gaynor,  JJ.,  concur. 


William  Lammars,  Appellee,  v.  Chicago,  Great  Western 

Railroad  Company,  Appellant. 

Baihrays:  fellow  servant  rule:  statute:  construction:  neg- 
ligence: evidence.  Code  Section  2071,  relating  to  injuries 
received  by  a  railway  employee  caused  by  the  negligence  of  a  co- 
employee,  when  such  negligence  was  in  any  manner  connected 
with  the  use  and  operation  of  the  railroad,  applies  only  to 
injuries  received  when  exposed  to  the  hazards  of  moving  trains 
and  machinery  on  the  tracks,  and  caused  by  the  negligence 
of  a  co-employee  in  the  actual  movement  thereof.  Thus  a  section 
hand,  whose  work  was  along  the  section  putting  in  rails  and  repair- 
ing the  track,  and  who  was  injured  by  the  falling  of  a  steel  rail 
from  the  side  of  a  standing  car  while  assisting  in  unloading  the 
rails,  because  of  inability  of  the  foreman  to  hold  the  rail,  does  not 
come  within  the  statute:  the  terms  "use  and  operation"  as  found 
in  the  statute  being  restricted  to  moving  trains.  Under  the  evi- 
_  deuce  in  the  case  the  question  of  the  foreman 's  negligence  was 
for  the  jury. 

Appeal  from  Dubuque  District  Court. — Hon.  Robert  Bon- 
son,  Judge. 

Thursday,  November  20,  1913. 

Action  to  recover  damages  for  injuries  received  by  plain- 
tiff while  unloading  rails  from  a  car.  The  facts  are  more 
fully  stated  in  the  opinion.  Trial  to  a  jury.  Verdict  and 
judgment  for  plaintiff.    Defendant  appeals. — Reversed. 
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Carr,  Carr  &  Evans,  for  appellant. 

Fitzpatrick  &  Frantzen,  for  appellee. 

Preston,  J. — The  undisputed,  or  established  facts  are, 
substantially:  That  plaintiff  was  in  the  employ  of  the  de- 
fendant as  a  member  of  the  section  crew  at  Dyersville,  Iowa. 
Frank  Dodds  was  foreman  of  the  crew.  On  the  morning  of 
plaintiff's  injury  these  men  were  working  in  the  yard  at 
Dyersville  when  they  received  orders  to  unload  steel  rails 
from  a  car  in  a  train  which  had  just  arrived.  There  were 
four  men  in  the  crew  in  addition  to  the  foreman.  Plaintiff's 
work  was  along  the  section,  track  repairing,  putting  in  rails, 
and  work  of  that  kind.  He  had  nothing  to  do  with  running 
the  train.  The  foreman  had  orders  to  distribute  the  rails 
at  points  needed,  for  repairing  the  track,  and  had  points 
marked  out  where  they  should  be  distributed.  The  section 
men  were  directed  by  Dodds  to  get  on  the  car  and  unload 
the  rails.  When  the  train  moved  to  a  point  where  a  rail  was 
needed,  Dodds  would  tell  the  conductor,  who  would  signal 
the  engineer  to  stop  the  train.  The  rails  which  were  to  be 
unloaded,  in  connection  with  which  work  the  plaintiff  was 
injured,  were  loaded  in  a  gondola  car,  on  which  there  were 
sideboards  about  four  feet  high,  constructed  of  two-inch 
plank.  No  work  of  unloading  the  rails  was  done  while  the 
train  was  in  motion.  The  section  men  remained  on  the  car 
when  the  train  was  moved  from  one  stop  to  another.  The 
train  had  made  six  or  seven  stops  for  the  purpose  of  unload- 

• 

ing  rails,  after  leaving  Dyersville,  and  had  reached  a  point 
about  four  and  one-half  miles  west  of  the  town,  when  a  stop 
was  made  to  unload  more  rails,  and  where  plaintiff  was  hurt. 

The  rails  were  unloaded  from  the  car  one  at  a  time  by  the 
section  men  in  the  following  manner:  One  end  of  the  rail 
would  be  lifted  above  the  side  of  the  car,  when  one  of  the 
members  of  the  crew  would  put  a  bar  under  the  rail  and  over 
the  top  of  the  sideboard  upon  the  car  and  hold  it  there,  while 
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the  other  men  went  to  the  opposite  end  of  the  rail  to  lift  it 
up,  and,  when  lifted,  it  would  be  rolled  over  the  side  of  the 
car  to  the  ground.  At  the  time  of  the  plaintiff's  injury,  six- 
teen or  seventeen  rails  had  been  unloaded  in  this  manner  at 
different  places.  The  train  was  stopped,  and  the  section  men 
started  to  unload  a  rail  by  lifting  the  west  end  of  it  up  to  the 
south  side  of  the  car.  Dodds,  the  foreman,  then  put  the  bar 
under  it,  and  the  other  men  started  for  the  other  end.  When 
the  plaintiff  had  gone  about  two  steps  east,  the  rail  came 
down.  After  the  bar  had  been  placed  under  it  and  the  men 
had  started  east,  Dodds,  who  was  holding  the  bar  which 
supported  the  rail,  fearing  that  it  was  not  over  the  side  of 
the  car  far  enough  to  hold  it,  attempted  to  push  it  through 
further,  and  it  slipped  on  the  bar  and  slid  down  where  he 
could  not  hold  it,  and  it  fell  upon  the  plaintiff's  leg  and  in- 
jured him. 

At  the  conclusion  of  all  the  evidence,  the  defendant 
moved  the  court  to  direct  a  verdict  upon  the  grounds :  First, 
that  there  was  no  negligence  on  the  part  of  defendant 
shown;  and,  second,  if  there  was  any  negligence  which 
caused  the  plaintiff's  injury,  it  was  the  negligence  of  his  fel- 
low servant,  for  which  he  could  not  recover  of  the  defendant. 
The  motion  was  overruled  and  the  cause  submitted  to  a  jury 
which  found  for  plaintiff. 

Appellant  contends  that  plaintiff  and  Dodds  being  fel- 
low servants,  in  the  work  of  unloading  the  rails  from  the 
car,  plaintiff  is  not  entitled  to  recover  for  the  negligence  of 
Dodds  unless  plaintiff's  employment  and  the  negligence,  if 
any,  on  the  part  of  Dodds,  comes  within  the  provision  of 
section  2071  of  the  Code;  and  that  the  negligence,  if  any, 
on  the  part  of  Dodds  is  not  connected  with  the  use  and  oper- 
ation of  a  railway,  within  the  meaning  of  said  section,  the 
precise  point  being  that  at  the  time  plaintiff  was  injured 
neither  he  nor  his  co-employe,  Dodds,  of  whose  wrong  and 
negligence  plaintiff  complains,  were  engaged  in  work  which 
exposed  plaintiff  to  the  hazards  of  moving  trains,  machinery, 
etc.,  on  the  track,  or  in  any  manner  connected  with  such 
movement,  and  that  therefore  the  statute  does  not  apply  to 
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the  case-made.  This  is  really  the  point  in  the  case,  and  sub- 
stantially the  only  one. 

Our  cases  are  not  entirely  harmonious  on  this  question. 
The  rule  seems  to  have  been  settled,  but  the  facts  in  each  case 
make  it  difficult,  sometimes,  to  apply  the  rule.  In  Akeson  v. 
Railway,  106  Iowa,  54,  Mr.  Justice  Ladd,  speaking  for  the 
court,  after  quoting  the  statute,  said  that:  "In  argument 
nearly  all  of  the  authorities  construing  the  statute  set  out 
are  reviewed,  and  it  is  respectively  contended  that,  under 
previous  decisions,  this  case  falls  within  and  without  its  pur- 
view. For  the  purpose  of  determining  this  controversy,  and 
in  order  to  deduce  a  rule,  if  possible,  in  harmony  with  the 
meaning  of  the  Legislature,  we  shall  consider  somewhat  in 
detail  what  has  heretofore  been  said  in  construing  this 
statute*" 

The  decisions  of  our  own  court  up  to  that  time  were  re- 
viewed, and  those  in  some  other  jurisdictions.  The  change 
in  the  statute  under  which  the  earlier  cases  were  decided 
was  pointed  out.  The  constitutional  objections  to  the  statute, 
unless  limited  to  employees  engaged  in  the  hazards  of  operat- 
ing railroads,  were  discussed.  It  was  shown  that,  with  one 
exception,  a  recovery  has  not  been  permitted  in  any  case  in 
this  state  where  the  wrongful  act  causing  the  injury  was  not 
occasioned  by  the  actual  movement  of  trains,  cars,  or  ma- 
chinery on  the  track  (or  in  connection  therewith),  but  that 
the  holdings  in  numerous  cases  were  that,  although  the  com- 
plainant was  engaged  in  (other)  railroad  work,  recovery  was 
not  allowed.  The  exception  referred  to  is  that  of  Smith  v. 
Railway,  78  Iowa,  583,  where  it  was  held  that,  under  the 
facts  there  shown,  plaintiff  was  injured  while  engaged  in 
work  connected  with  the  movement  of  the  train  and  there- 
fore within  the  statute.  After  considering  all  these  cases, 
the  rule  was  announced  as  follows :  "If,  then,  the  injury  is 
received  by  an  employee  whose  work  exposes  him  to  the  haz- 
ards of  moving  trains,  cars,  engines,  or  machinery  on  the  track, 
and  is  caused  by  the  negligence  of  a  co-employee  in  the  actual 
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movement  thereof,  or  in  any  manner  directly  connected 
therewith,  the  statute  applies,  and  recovery  may  be  had.  Be- 
yond this  the  statute  affords  no  protection."  The  opinion 
further  says  that  the  peculiarity  of  the  railroad  business, 
which  distinguishes  it  from  any  other,  is  the  movement  of 
vehicles  or  machinery  of  great  weight  on  the  track,  by  steam 
or  other  power,  and  the  dangers  incident  to  such  movement 
are  those  the  statute  was  intended  to  guard  against.  That 
holding  has  not  been  changed  in  any  of  our  later  cases,  but 
has  been  re-afl&rmed.  It  is  the  rule  generally  adopted  in  other 
jurisdictions  having  a  similar  statute.  26  Gyc.  1370  (B) ; 
18  L.  R.  A.  (N.  S.)  478,  note. 

Having  announced  the  rule  and  adhered  to  it,  it 
should  not  be  departed  from  unless  there  are  weighty  and 
sufficient  reasons  for  doing  so.  It  is  not  meant  by  this  that 
we  are  to  blindly  follow  precedent  in  all  cases,  but  there 
ought  to  be  stability  in  the  decisions  in  order  that  the  pro- 
fession and  litigants  may  know  what  the  rules  are.  We  are 
content  with  the  rule  laid  down  in  the  Akeson  case,  and  shall 
not  again  review  the  cases  prior  to  that  decision  or  repeat  the 
reasons  therefor.  The  Iowa  cases  on  this  subject,  decided 
since  that  case,  to  which  our  attention  has  been  called,  and 
where  a  recovery  was  permitted,  are :  Jensen  v.  Railway,  115 
Iowa,  404;  Stebbins  v.  Railway,  116  Iowa,  513;  Williams  v. 
Railway,  121  Iowa,  271 ;  Cahill  v.  Railway,  148  Iowa,  241 ; 
Russell  v.  Railway,  141  N.  W.  1079. 

In  all  those  cases  the  injury  was  in  some  manner  con- 
nected with  the  movement  of  trains  or  machinery.  In  the 
following  cases,  decided  since  the  Akeson  case,  no  recovery 
was  permitted :  Reddington  v.  Railway,  108  Iowa,  96 ;  Dunn 
v.  Railway,  130  Iowa,  580 ;  Bloats  v.  Railway,  149  Iowa,  735. 
In  the  Reddington  case  and  the  Slaats  case  the  holding  in 
Akeson  v.  Railway  was  approved,  although  in  the  Slaats  case 
Mr.  Justice  Weaver  in  his  dissent  was  of  opinion  that  the  facts 
brought  that  case  within  the  holdings  of  prior  decisions. 
There  are  numerous  cases  in  other  states  under  statutes  aim- 
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ilar  to,  but  not  exactly  like,  ours,  where  the  question  has 
arisen  whether  loading  or  unloading  cars  is  an  operation  of 
the  railroad  within  the  meaning  of  the  statute.  In  some  cases 
it  has  been  held  that  such  employment  is  within  the  con- 
templation of  the  statute.  Atchison  Railroad  v.  Koehler,  37 
Kan.  463  (15  Pac.  567) ;  Atchison  Railroad  v.  Brass  field,  51 
Kan.  167  (32  Pac.  814) ;  Chicago,  etc.,  Ry.  v.  Pontius,  157  U. 
S.  209  (15  Sup.  Ct.  585,  39  L.  Ed.  675).  These  cases  were 
decided  under  the  Kansas  statute  which  is  substantially  the 
same  as  the  Iowa  statute  of  1862  (Laws  1862,  chapter  169), 
before  it  was  changed,  and  is  broader  than  our  present  statute. 
The  Kansas  statute  is  set  out  in  the  Pontius  case,  supra.  In 
Daley  v.  Railway,  147  Mass.  101  (16  N.  B.  690),  a  person  in- 
jured was  engaged  in  unloading  merchandise  from  a  vessel 
and  loading  it  on  cars  of  defendant.  A  recovery  was  per- 
mitted, but  the  material  inquiry  was  whether  he  was  in  the 
employ  of  the  defendant.  The  court  held  that,  under  the 
wording  of  the  Massachusetts  statute,  the  words  "operating  a 
railroad"  describes  the  kind  of  a  corporation  intended  to  be 
subjected  to  the  liability  there  imposed,  and  not  the  work  im- 
mediately in  the  process  of  performance  by  it.  In  the  follow- 
ing cases  a  recovery  was  had  where  the  person  injured  was 
engaged  in  loading  or  unloading  cars :  Orendorf  v.  Terminal 
Ass'n,  116  Mo.  App.  348  (92  S.  W.  148) ;  St.  Louis,  etc.,  Ry. 
v.  Thornton,  46  Tex.  Civ.  App.  649  (103  S.  W.  437) ;  Leier  v. 
Railway,  63  Minn.  203  (65   N.  W.  269). 

But  in  each  of  these  the  cause  of  the  injury  was  the  move- 
ment of  cars  or  machinery,  such  as  being  struck  by  a  moving 
train,  or  the  sudden  starting  or  stopping  of  the  car,  and  the 
like.  Cases  to  the  contrary,  where  the  injuries  were  not  con- 
nected with  the  movement  or  operation  of  cars,  etc.,  and  which 
were  held  to  not  come  within  the  statute,  are:  Lawrence  v. 
Railway,  25  Tex.  Civ.  App.  293  (61  S.  W.  342),  where  it  was 
held  that  merely  unloading  ties  from  a  car  set  out  on  a  side 
track  is  not  "operating  a  car,"  under  the  Texas  law.  Nor 
taking  steel  from  a  hand  car.    Lakey  v.  Railway,  33  Tex.  Civ. 
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App.  44  (75  S.  W.  566).  One  unloading  lumber  from  a  car 
standing  on  a  switch  is  not  "operating  cars,  locomotives,  or 
trains.' '  Walker  v.  Railway,  51  Tex.  Civ.  App.  391  (112  S. 
W.  430).  One  loading  ice  into  a  car,  and  injured  by  a  piece 
of  ice  falling  upon  him,  through  the  negligence  of  a  fellow 
employee  is  not  operating  a  car.  Beleal  v.  Radlivay,  15  N.  D. 
318  (108  N.  W.  33, 11  Ann.  Cas.  921).  Construing  the  Iowa 
statute,  where  the  injury  occurred  in  Iowa,  the  Supreme  Court 
of  Missouri  held  that  the  statute  did  not  apply  where  the 
injuries  were  received  while  loading  a  standing  car  with  bridge 
iron.  Williams  v.  Railway,  106  Mo.  App.  61  (79  S.  W.  1167) . 
Many  cases  are  cited  in  note  to  18  L.  R.  A.  (N.  S.)  479,  where 
such  statutes  are  discussed  in  regard  to  repairing  tracks,  work 
in  depots,  roundhouses,  etc.  In  some  of  the  later  Minnesota 
cases  a  new  feature  was  developed  called  the  "element  of 
haste,"  where  work  was  required  to  be  hastily  done  in  order  * 
to  allow  trains  to  pass  in  safety.  Under  such  circumstances 
it  was  held  to  be  a  question  of  fact  whether  the  work  involved 
an  element  of  hazard  peculiar  to  railroad  business.  Hanson 
v.  Railway,  108  Minn.  94  (121  N.  W.  607,  22  L.  R.  A.  (N. 
S.)  968).  See,  also,  Meo  v.  Railway,  138  Wis.  340  (120  N.  W. 
344).  But  there  is  no  question  of  that  kind  in  the  case  at 
bar,  and  as  there  is  no  dispute  in  the  evidence,  we  have  a  law 
question  only.  Dunn  v.  Railway,  130  Iowa,  580,  585.  In 
Indianapolis  Traction  Company  v.  Kinney,  171  Ind.  612  (85 
N.  B.  954,  23  L.  R.  A.  (N.  S.)  711),  the  facts  were  quite  sim- 
ilar to  the  facts  in  the  present  case,  except  that  in  that  case 
the  corporation  was  a  street  car  company,  which,  under  the 
decisions  of  the  Indiana  courts,  is  included  in  such  statutes  as 
we  are  now  considering.  In  that  case,  one  engaged  as  a 
laborer  to  do  service  with  the  repair  and  construction  gang 
of  a  street  car  company  was  not,  while  engaged  in  unloading 
rails  from  a  flat  car  standing  on  a  siding  of  the  street  car 
tracks,  exposed  to  any  of  the  peculiar  hazards  of  using  or 
operating  a  railroad  within  the  protection  of  the  statute.  He 
was  injured  by  the  slipping  of  a  skid  used  to  unload  the  car, 
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and  the  court  held  that  the  skid  might  have  slipped  if  negli- 
gently placed  from  a  standing  wagon  with  precisely  the  same 
result.  The  clause  last  quoted  seems  to  be  one  of  the  tests. 
In  Hanson  v.  Railway,  108  Minn.  94  (121  N.  W.  607,  22  L.  E. 
A.  (N.  S.)  968),  we  find  this  language:  "The  distinction  is 
not  in  the  character  of  the  work,  but  in  the  manner  in  which  it 
is  conducted.  Where  the  same  class  of  work  may  be  naturally 
carried  on  at  any  other  place,  by  the  employees  of  any  other 
master,  and  there  is  nothing  intimately  connecting  the  work 
with  the  movement  of  engines,  cars,  or  trains,  then  the  dangers 
peculiar  to  railroading  are  absent.  But,  if  the  work  is  being 
conducted  with  reference  to  the  movement  of  engines  or  cars, 
then  an  element  of  danger  is  introduced,  not  common  to  other 
employments. ' '  It  has  been  many  times  held  that  the  purpose 
of  this  statute  was  not  to  favor  a  class,  but  as  a  protection  to 
employees  exposed  to  the  peculiar  hazards  connected  in  some 
manner  with  the  use  and  operation  of  railroads.  A  railroad 
upon  which  no  engines  or  cars  are  run  would  not  be  in  use 
or  operation.  The  words  "use"  and  "operation"  are  broad, 
and  may  be  used  in  many  senses.  In  one  sense  everything  a 
railroad  corporation  does  is  in  some  manner  connected  with 
the  use  and  operation  of  its  railroad,  but  all  employees  engaged 
in  such  use  and  operation  are  not  exposed  to  the  dangers  of 
railroading. 

In  this  case  if  plaintiff  had  been  injured  by  a  collision, 
or  by  a  jerk  or  sudden  stopping  of  the  train,  or  some  other 
wrongful  or  negligent  act  of  an  employee  in  the  movement  of 
the  train,  or  in  any  manner  directly  connected  therewith,  he 
would  come  within  the  protection  of  the  statute.  He  had 
nothing  to  do  with  the  movement  of  the  train,  nor  did  the 
section  foreman.  It  is  true  the  foreman  did  tell  the  train 
crew  where  he  needed  the  rails,  but  the  train  was  under  the 
control  of  the  train  crew.  Nor  was  plaintiff  injured  by  reason 
of  any  railroad  hazard.  The  accident  could  have  happened  in 
the  same  manner  had  he  been  in  the  employ  of  a  farmer, 
moving  rails  or  any  heavy  object  from  a  platform  having  side- 
boards, or  a  wagon,  twenty-five  miles  from  a  railroad. 
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Under  the  undisputed  evidence  as.  now  presented  on  this 
appeal,  we  are  of  the  opinion  that  plaintiff's  case  does  not 
come  within  the  protection  of  the  statute.  Other  questions 
are  argued,  but  in  view  of  the  conclusion  reached  it  is  unneces- 
sary to  discuss  them. 

Whether  the  act  of  Dodds  was.  negligent  was  for  the  jury. 
The  pleading  was  broad  enough  to  include  such  act  where  the 
trial  seems  to  have  been  had  on  that  theory,  and  an  instruc- 
tion, asked  by  defendant,  based  upon  such  theory,  was  given 
by  the  court. 

The  judgment  is  Reversed  and  the  cause  Remanded. 

Deemer,  Ladd,  Withrow,  and  Gaynor,  JJ.,  concur. 
Evanb,  J.,  takes  no  part. 

Weaver,  C.  J.  (dissenting). — For  reasons  sufficiently 
stated  by  me  in  Dunn  v.  Railroad,  130  Iowa,  580,  and  Stoats 
v.  Railroad,  149  Iowa,  375,  I  cannot  concur  in  the  foregoing 
opinion. 


James  Schee  v.  Hendrickson  &  Carper,  J.  I.  Carper,  Ap- 
pellants, J.  F.  Hendrickson,  Appellee. 

Negotiable  instruments:  rau.  note:  individual  liability:  evi- 
dence. In  this  action  against  a  firm  upon  a  note  signed  by  the  firm 
name,  the  evidence  is  reviewed  and  held  to  show  that  the  same  was 
executed  to  consumate  an  individual  transaction  of  one  of  the 
partners  with  the  plaintiff,  and  that  the  other  partner  was  not 
liable. 

Appeal  from  Warren  District  Court. — Hon.  J.  H.  Applbgate, 

Judge. 

Saturday,  November  22, 1913. 

Action   against   defendants   on   a  promissory   note   of 
$2,247  signed  "Hendrickson  &  Carper."    Judgment  by  de- 
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fault  was  entered  against  Hendrickson.  Carper  answered  by 
denying  that  Hendrickson  &  Carper  ever  executed  the  note 
and  alleging  that  Hendrickson  was  without?  authority  to 
attach  the  firm  name  thereto  and  denied  that  he  was  indebted 
thereon.  Defendant  also  pleaded  want  of  consideration,  that 
the  note  waa  given  by  Hendrickson  individually  for  property 
bought  by  him,  and  by  way  of  counterclaim  prayed  for  an 
accounting.  The  reply  put  in  issue  the  allegations  of  the 
counterclaim,  and  plaintiff  filed  an  amendment  to  his  petition 
praying  judgment  on  a  note  of  $1,200  executed  by  Hendrick- 
son to  plaintiff  in  April,  1909,  by  signing  his  own  name  thereto 
and  that  of  Hendrickson  &  Carper.  Hendrickson  pleaded 
that  this  was  given  in  settlement  between  Hendrickson  & 
Carper  and  Schee  and  several  items  had  been  omitted  which 
he  asked  to  be  credited  on  the  note.  The  cause  was  trans- 
ferred to  the  equity  side  of  the  calendar,  and  on  hearing  judg- 
ment was  entered  against  Carper  on  the  note  of  $2,247. 
Credits  were  allowed  Hendrickson  reducing  the  other  note  to 
$745  and  interest  and  judgment  entered  thereon.  Judgment 
for  that  amount  was  also  entered  against  Carper  and  the 
decree  established  the  first  judgment  as  a  lien  against  an 
undivided  one-half  of  one  hundred  and  twenty  acres  of  land 
in  Missouri  and  the  last  judgment  against  an  undivided  one- 
half  of  one  hundred  and  fifty  acres  of  land  in  Minnesota. 
Other  issues  were  decided  adversely  to  plaintiff.  The  de- 
fendant Carper  appeals. — Modified  and  Affirmed. 

Coffin  &  Exp  pee,  for  appellants. 

Berry  &  Watson,  for  appellee,  Passwater. 

0.  C.  Brown,  for  appellee,  Schee. 

Ladd,  J. — The  firm  of  Hendrickson  &  Carper  was  com- 
posed of  J.  I.  Carper  and  J.  F.  Hendrickson.  The  latter  at- 
tached the  firm  name  to  the  promissory  note  for  $2,247,  dated 
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March  1, 1904,  and  payable  on  or  before  March  1, 1909,  bear- 
ing interest  at  the  rate  of  7  per  cent,  per  annum.  Judgment 
by  default  was  entered  against  Hendrickson,  but  Carper 
denied  that  the  indebtedness  was  that  of  the  firm  and  alleged 
that  Hendrickson  executed  the  note  individually  and  that  the 
firm  name  was  attached  thereto  without  authority.  The  part- 
nership was  formed  in  1902  for  the  purpose  of  dealing  in  real 
estate  and  terminated  in  1906  or  1907.  The  consideration 
for  the  note  wa§  an  undivided  one-half  of  one  hundred  and 
twenty  acres  of  land  in  Chariton  county,  Mo.,  and,  at  the 
time  the  note  was  given,  a  contract,  in  words  following,  was 
entered  into : 

This  agreement  entered  into  this  1st  day  of  March,  1904, 
by  and  between  James  Schee  of  College  View,  Neb.,  party 
of  the  first  part,  and  Hendrickson  &  Carper  of  Iowa,  party 
of  the  second  part,  witnesseth:  James  Schee  has  this  day 
sold  to  Hendrickson  &  Carper  the  undivided  one-half  interest 
in  the  following  described  real  estate,  to  wit:  S.  W.  %  of 
the  S.  W.  y4  and  the  N.  W.  %  of  the  S.  W.  %,  section  32, 
and  the  S.  E.  %,  S.  E.  %,  section  31,  township  54  north, 
range  18  west,  Chariton  county,  Missouri,  for  the  sum  of 
twenty-two  hundred  and  forty-seven  dollars,  evidenced  by 
certain  promissory  notes  for  said  amounts  dated  March  1, 
1904,  and  drawing  7  per  cent,  interest  from  date.  Said  note 
payable  on  or  before  five  years  from  date.  It  is  agreed  and 
understood  that  the  said  James  Schee  is  to  hold  title  to  said 
land  until  said  note  is  paid,  at  which  time  he  agrees  to  exe- 
cute a  warranty  deed  to  the  undivided  one-half  interest  in 
the  above  described  land.  [Signed]  James  Schee.  J.  F. 
Hendrickson. 

Schee  testified  that,  at  the  time  that  Hendrickson  signed 
the  contract  individually,  he  knew  that  on  all  other  occasions, 
when  acting  for  the  firm,  he  had  signed  the  firm  name  and  that, 
had  he  noticed  it,  he  would  have  required  it  to  be  so  signed. 
On  the  other  hand,  Hendrickson  swore  that  he  and  Carper 
habitually  signed  their  individual  names  in  transacting  firm 
business,  though  Carper  did  not  so  understand  it.     According 
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to  Schee,  the  transaction  occurred  at  the  banking  house  of 
Schee  Bros,  in  Indianola,  in  which  Schee  was  interested,  while 
Hendrickson  swore  that,  according  to  his  memory,  "the  deal 
was  made  at  Des  Moines  in  Hendrickson  &  Carper's  office." 
Schee  was  certain  Carper  was  not  present,  while  Hendrickson 
did  not  "just  remember  whether  Carper  was  present,"  but 
thought  he  was,  and  swore  that  he  and  Carper  had  agreed 
on  the  deal  in  advance  and  that  Carper  insisted  upon  closing 
it.  But  Hendrickson  signed  the  accompanying  contract  in- 
dividually, and  Carper  testified  that  he  never  heard  of  the 
transaction  until  after  the  note  was  due ;  and  Schee  admitted 
that  though  the  interest  was  payable  annually  and  he  had 
repeatedly  communicated  with  Carper,  neither  the  note  nor 
the  interest  was  mentioned  to  him  prior  to  April,  1909.  The 
one  hundred  and  twenty  acres  of  land,  described  in  the  con- 
tract, and  for  a  half  of  which  the  note  is  said  to  have  been 
given,  had  belonged  to  Schee  Bros,  and  had  been  sold  to  plain- 
tiff at  $35  per  acre  by  Hendrickson  &  Carper,  as  agent  of  said 
firm,  in  which  plaintiff  was  interested.  Though  he  examined 
the  land,  he  did  not  ascertain  that  it  was  what  is  known  as 
overflow  land  until  afterwards,  whereupon  he  requested  Hen- 
drickson &  Carper  to  sell  it  first  at  $40  and  later  at  $35  per 
acre.  Hendrickson  then  proposed  that,  if  Schee  would  let 
him  trade  on  that  land,  he  would  get  him  out  whole  and 
shortly  afterwards  arranged  to  exchange  the  other  one  hun- 
dred and  twelve  acres  on  a  stock  of  goods  hereinafter  men- 
tioned; and  Schee  testified  that  at  the  time  of  that  deal  "I 
asked  him  what  about  the  one  hundred  and  twenty.  I  wanted 
to  sell  it  all.  He  said  that  would  be  good.  He  said  he 
wouldn't  mind  taking  a  share  in  that.  And  along  after  that, 
I  don't  know  how  long  after  that,  we  finally  made  a  deal 
whereby  he  took  a  half  interest  in  this  one  hundred  and 
twenty  acres  down  there  and  gave  me  this  $2,247  note."  The 
evidence  discloses  that  at  that  time  the  land  was  not  worth 
to  exceed  $5  or  $6  per  acre,  and  if  Hendrickson  ft  Carper 
were  under  any  obligation,  legal  or  moral,  to  share  Schee 's 
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loss,  the  record  does  not  disclose  what  it  was.  The  land 
belonged  to  a  partnership  of  which  the  purchaser  was  a  mem- 
ber, and  there  is  no  pretense  that  the  agent  misrepresented 
the  premises  or  misled  Schee  in  any  manner.  Why,  then, 
should  Hendrickson  purchase  a  half  interest  in  this  land  for 
the  firm,  of  which  he  was  a  member,  at  five  or  six  times  its 
value  T  Not  only  so  purchase  it  but  add  $147  to  the  price 
and  date  the  note  back  more  than  a  month  prior  to  the  negoti- 
ations and  more  than  a  year  before  its  execution  T 

Moreover,  Schee 's  account  of  the  transaction  indicates 
that  it  was  with  Hendrickson  individually.  True,  he  stated 
as  a  conclusion  that  it  was  business  of  the  firm,  but  his  recital 
of  what  was  said  and  done  leaves  little  doubt  but  that  the 
transaction  was  that  of  Hendrickson  individually.  In  addi- 
tion to  excerpt  quoted,  he  testified : 

When  he  got  the  one  hundred  and  twelve  acres  I  wanted 
him  to  take  it  all,  but  he  ihsisted  that  it  was  well  worth  it 
and  he  might  take  a  half  interest  in  it,  and  later  on  we  agreed, 
and  he  gave  me  his  note.  This  was  after  the  meeting  I  had 
with  him  at  College  View  when  I  put  up  the  $2,500.  We 
talked  about  the  one  hundred  and  twenty  when  he  got  the 
one  hundred  and  twelve  but  I  know  that  these  contracts  don't 
bear  me  out  in  this,  but  my  memory  is  that  I  let  him  have 
the  one  hundred  and  twelve  acres  and  I  still  had  the  other, 
and  I  asked  him  if  he  would  not  buy  that,  and  he  said  that 
he  would  agree  to  take  a  half  interest  in  it,  and  long  after 
that,  after  he  went  home,  I  met  him  back  here  and  took  his 
note  for  a  half  interest  in  it  at  $35  per  acre,  and  I  think  we 
added  a  year's  interest  into  the  note.  I  don't  know  just 
whether  we  dated  the  thing  back  or  forward,  or  how  we 
did  it,  but  we  agreed  to  add  a  year's  interest  to  the  $35  per 
acre.  In  our  talk  at  College  View  I  wanted  Hendrickson 
to  take  the  balance  of  the  two  hundred  and  thirty-two  acres, 
and  he  said  that  it  was  the  best  land,  said  he  would  be  will- 
ing to  take  an  interest  in  it,  and  that  was  finally  done  by 
him  giving  the  note.  He  said  if  I  would  give  him  a  good 
long  time  to  trade  it  off  and  take  a  note  for  five  years  he 
would  take  it  on  those  terms.  I  don't  know  just  how  long 
after  he  was  in  College  View  he  did  actually  buy  the  inter- 
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est  in  the  one  hundred  and  twenty  acres.  I  think  we  were 
at  this  bank  in  Indianola  wh^en  we  closed  the  deal,  but  I 
don't  remember  the  circumstances.  I  think  it  might  have 
been  six  or  twelve  months  after  he  visited  me  at  College  View. 

Schee  does  not  claim  that  Hendrickson  represented  that 
the  deal  was  for  the  firm,  and  he  never  treated  it  as  such. 
Numerous  letters  passed  between  him  and  Carper,  and,  though 
the  latter  was  asked  to  remit  half  of  taxes,  interest,  and  ex- 
penses in  exaipining  land  he  and  Hendrickson  &  Carper  were 
interested  in,  no  allusion  was  ever  made  to  this  Missouri  land 
or  to  the  taxes  paid  thereon  or  the  interest  on  this  note  until 
May,  1909.  Hendrickson  and  Schee  had  settled  in  April  of 
that  year  by  the  former  executing  to  the  latter  a  note  for 
$1,200  and  on  May  8th  following,  Schee  wrote  Carper : 

I  regretted  that  you  could  not  stay  long  enough  to  help 
adjust  things  between  us  but  we  did  the  best  we  could  which 
was  not  very  satisfactory  but  it  stands  this  way  John  signed  a 
note  for  1200  which  when  paid  I  will  have  my  money  all 
back  except  $300  and  I  have  the  Minn,  land  in  liew  of  the 
Mo.  Keitsvill  land  one  hundred  and  twelve  acres  which  cost 
me  $3920.00  the  Minn,  land  we  thought  was  worth  above  the 
mortgage  at  the  time  we  bought  it  $500  or  $600  dollars  so 
you  see  where  I  am  at  I  will  send  you  the  1200  note  to  sign 
if  you  will  let  me  hear  from  you.  Well,  write  me  and  I  will 
send  the  note  to  sign  if  you  write  me  to  that  effect. 

Again  on  May  17th  he  wrote  Carper : 

Tou  probably  know  and  remember  John  told  me  if  I 
would  let  him  trade  the  Eeetsville  land  he  would  get  me  out 
whole  on  it  which  I  did  and  put  up  some  cash  and  now  the 
matter  stands  this  way  when  this  1200  note  is  paid  I  will 
still  lack  three  hundred  and  a  little  over  of  having  my  cash 
all  back  and  I  will  have  the  equity  in  the  Minn,  land  for 
the  one  hundred  and  twelve  acres  clear  land  that  you  fel- 
lows traded  at  Eeetsvill.  I  receipted  and  will  lose  several 
hundred  as  you  can  readily  see.  I  paid  the  land  Co.  4000 
for  this  land  when  I  bought  it  but  so  far  as  I  see  you  fellows 
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haeent  made  any  thing  so  I  will  be  satisfied  when  I  get  this 
1200.  I  will  enclose  this  note  and  you  can  return  it  when 
you  write. 

No  mention  in  either  of  any  note  such  as  sued  on.  In 
response  to  this*  Carper  returned  the  note  and  stated  Schee 
had  obtained  from  a  mortgage  given  by  Hendrickson  to  him 
for  $5,500,  on  Kansas  land,  $2,250  more  than  was  due  him 
and  requested  remittance  of  that  amount.    Schee  answered : 

Yours  of  the  18  at  hand  and  will  say  you  have  your 
wires  teribly  crossed  on  everything.  The  loan  I  took  on 
Hendrickson  land  was  for  3500  instead  of  5500  nearly  2100 
of  that  was  for  cash  I  loaned  at  the  time  the  rest  was 
1250  and  some  Int.  making  over  1400  nearly  1500  I  don't 
remember  exact  but  this  is  nothing  here  nor  there  as  I  have 
a  settlement  with  them  on  the  deal  but  I  still  hold  the  Hen- 
drickson and  Carper  note  for  the  Keetsvill  land  that  is  one- 
half  interest  in  one  hundred  and  twenty  acres  for  2247 
made  April  1904  and  no  Int.  paid.  Hendrickson  traded  off 
one  half  of  the  land  belonging  to  boath  of  us  for  5500  dollars 
worth  of  the  Delonoga  mining  stock  now  who  ever  pays  this 
note  will  be  entitled  to  one  half  of  the  mining  stock  and  a 
fourth  interest  in  the  one  hundred  and  twenty  acres  of  land 
I  still  hold  title  instead  of  mortgage.  So  I  hope  you  will 
take  up  the  notes  and  get  title  to  the  land  and  mining  stock. 

This  was  the  first  intimation  Carper  had  concerning  this 
transaction,  and  according  to  his  testimony  he  was  not  aware 
of  what  had  been  done  until  hearing  Hendrickson 's  deposition 
read  on  the  trial. 

Not  only  does  Schee 's  testimony  fail  to  show  the  deal 
wherein  the  note  was  executed  by  Hendrickson  was  a  firm 
transaction,  but  it  tends  strongly  to  prove  it  to  have  been  an 
individual  arrangement  of  Hendrickson 's  and  the  subsequent 
conduct  of  the  parties  is  entirely  consistent  therewith.  In 
further  confirmation  that  it  was  such,  Carper  testified  that : 
"  Hendrickson  told  me  in  the  late  winter  of  1904  that  Jim 
Schee  was  sick  of  his  trade  and  that  he  had  about  concluded 
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to  take  the  one  hundred  and  twenty  acres  off  of  his  land 
He  said:  'I  can  get  rid  of  it  somehow.  The  firm  don't 
need  to  have  anything  to  do  with  it.'  That  was  the  extent 
of  my  knowledge  of  it.  I  never  knew  how  he  closed  the  deal 
or  when  he  closed  it.  He  never  told  me  at  any  time  that  the 
firm  of  Hendrickson  &  Carper  had  anything  to  do  with  it. 
He  said  that  he  would  take  and  handle  it  personally."  But 
Hendrickson/s  testimony  was  to  the  effect  that  it  was  under- 
stood between  him  and  Carper  that  they  would  buy  a  half 
interest  in  the  land ;  that  Carper  knew  all  about  the  purchase 
and  execution  of  the  note.  He  does  not  undertake  to  recite 
any  conversation  on  the  subject  nor  to  indicate  where  such 
an  understanding  was  had  but  asserts  these  matters  as  mere 
conclusions.  His  deposition  as  a  whole  disclosed  that  his 
memory  was  at  fault  as  to  many  transactions  and  that  he 
was  confused  as  to  others. 

Without  detailing  the  numerous  discrepancies  in  his  tes- 
timony, it  is  enough  to  say  that,  upon  comparing  it  with  that 
of  other  witnesses  in  the  case  and  the  circumstances  shown 
in  connection  with  the  contract  entered  into  at  the  time  the 
note  was  given,  we  reach  the  conclusion  that  the  note,  though 
signed  "Hendrickson  &  Carper,"  was  executed  in  consum- 
mating a  deal  by  Hendrickson  individually  with  plaintiff,  and 
that  for  this  reason  Carper  is  not  liable  thereon. 

II.  Hendrickson  &  Carper  had  an  opportunity  to  ex- 
change one  hundred  and  sixty  acres  of  land  owned  by  Carper 
and  one  hundred  and  twelve  acres  of  the  two  hundred  and 
thirty-two  acre  tract  in  Missouri,  belonging  to  Schee,  for  a 
stock  of  goods  owned  by  one  Kennedy  by  paying  the  latter 
$2,500  as  a  difference.  Hendrickson  went  to  see  Schee,  who 
resided  in  Nebraska,  and  in  pursuance  of  arrangements  then 
had,  Schee  advanced  the  money  and  transferred  the  one  hun- 
dred and  twelve  acres  of  land  and  the  exchange  was  made. 
Both  Schee  and  Hendrickson  testified  that,  to  induce  Schee  to 
do  this,  the  latter  guaranteed  him  against  loss.  Carper  insists 
that  the  circumstances  are  such  as  to  warrant  the  rejection 
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of  this  testimony.  It  is  not  claimed  the  guaranty  extended  to 
the  land  but  that  it  had  reference  to  the  money  only.  While 
the  record  contains  much  indicating  this  was  not  likely  to  have 
happened,  there  was  nothing  utterly  inconsistent  therewith, 
and,  without  reviewing  the  evidence  in  detail,  we  are  content 
in  affirming  the  conclusion  with  respect  to  the  accounting 
reached  by  the  district  court. 

Judgment  will  be  modified  by  eliminating  that  portion 
adjudging  defendant  Carper  liable  on  the  note  for  $2,247 
and,  as  so  Modified,  is  Affirmed. 

Weaver,  C.  J.,  and  Evans  and  Preston,  JJ.,  concur. 


Cora  B.  Gagle  and  F.  M.  Gagle,  Appellants,  v.  A.  P.  Besser 

and  Lizzie  Besser. 

Fraud:    evidence:     submission  or  issues.     In  an  action  against  a 

1  husband  and  wife  for  false  representations  concerning  improve- 
ments upon  lands  sold  to  plaintiff,  the  evidence  is  held  to  require  a 
submission  of  the  issues  as  against  the  husband;  and  even  though 
there  was  no  evidence  connecting  the  wife  with  the  alleged  fraud, 
and  a  verdict  was  rightly  directed  in  her  favor,  that  fact  did  not 
obviate  the  necessity  of  submitting  the  issues  as  to  the  husband. 

Same:    action  :    if isjoindeb  of  parties  '  plaintiff.    Where  a  husband 

2  and  wife  joined  in  a  suit  •  against  their  grantor  for  fradulent 
representations  concerning  improvements  upon  the  property  pur- 
chased, but  it  appeared  that  she  took  no  part  in  the  transaction, 
although  title  was  taken  in  her  name  for  some  purpose  not  disclosed, 
she  was  not  a  proper  party  to  the  suit.  That  fact  however  would  not 
defeat  the  husband's  right  of  recovery. 

Defect  of  parties:     misjoinder:    remedy.    A  defect  of  parties  occurs 

3  where  one  or  more  persons  who  should  have  joined  as  plaintiffs  or 
defendants  to  fully  adjudicate  the  issues  raised  have  been  omitted. 
A  misjoinder  of  parties  occurs  where  one  or  more  not  concerned 
in  the  action  are  made  parties;  and  objection  to  a  misjoinder  of 
parties  can  only  be  interposed  by  motion  to  strike  the  names  of  those 
not  interested,  and  a  failure  to  move  an  elimination  of  each  parties 
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Is  a  waiver  of  the  objection ;  pleading  the  misjoinder  in  the  answer 
will  not  accomplish  the  result. 

Appeal  from  Polk  District  Court. — Hon.  James  P.  Hewitt, 

Judge. 

Saturday,  November  22, 1913. 

On  the  7th  day  of  October,  1909,  P.  M.  Gagle  entered 
into  a  written  contract  with  A.  P.  Besser,  by  the  terms  of 
which  he  purchased  eighty-seven  acres  of  land,  paying  $1,000 
down  and  promising  to  pay  the  remainder  of  the  purchase 
price  on  March  1st  following,  at  which  time  the  purchaser  was 
to  have  title  and  possession.  At  the  date  stipulated  the  re- 
mainder of  the  purchase  price  was  paid,  and  a  deed  executed 
by  Besser  and  wife  to  Cora  B.  Gagle.  The  plaintiffs  are  hus- 
band and  wife,  and  in  this  action  allege  that  defendant,  A.  P. 
Besser,  misrepresented  the  land  by  saying  that  a  depression 
northeast  of  the  dwelling  house  containing  about  eight  acres, 
was  tiled  out  and  would  not  get  wet,  and  that  the  tile  was 
connected  with  the  line  of  tile  in  the  public  highway  on  the 
west  of  the  premises  which  had  an  outlet ;  that  the  defendant 
well  knew  that  his  statements  with  respect  to  the  tile  having 
an  outlet  were  false;  that  the  plaintiffs  relied  thereon,  and 
were  deceived  thereby  to  their  damage.  It  was  further  alleged 
that  defendant  represented  that  the  furnace  in  the  dwelling 
house  was  all  right  and  in  good  shape  and  sufficient  to  heat 
the  house,  that  such  statements  were  not  true,  and  known  to  be 
untrue  by  lessor,  and  that  plaintiff  relied  thereon  in  purchas- 
ing said  farm,  to  his  damage.  In  the  second  count  of  the  peti- 
tion, plaintiff's  alleged  that  at  the  time  when  entering  into  the 
contract,  certain  climbing  roses  were  growing  on  the  premises, 
that  without  the  consent  of  plaintiffs,  these  were  removed  by 
the  defendant,  and  that  he  also  carried  away  a  grate  screen. 
The  evidence  introduced  tended  to  support  these  allegations, 
and  was  such  that  had  a  verdict  been  returned  in  favor  of 
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plaintiff,  it  could  not  have  been  said  to  be  without  support. 
Notwithstanding  this,  on  motion,  a  verdict  was  directed  for 
the  defendants,  and  judgment  entered  thereon.  The  plaintiffs 
appeal. — Reversed. 

Tripp  &  Tripp,  and  Hubert  Utterback,  for  appellants. 
Mulvaney  &  Mulvaney,  for  appellees. 

Ladd,  J. — The  action  is  not  based  on  contract,  as  counsel 
for  appellees  assume  in  argument,  but  sounds  in  tort  The 
damages  for  which  judgment  is  prayed  are  not  alleged  to 

have  been  in  consequence  of  a  breach  of  con- 
dence :' sub-       tract,  but  of  deceit  practiced  in  inducing 

mission   of 

teraes.  plaintiffs  to  enter  into  the  contract.    This 

consisted  in  representing  that  a  depression  or  basis  of  con- 
siderable area  on  the  premises  had  been  properly  drained,  and 
that  the  furnace  in  the  house  was  in  good  condition,  and 
the  evidence  tended  to  prove  that  defendant  A.  P.  Besser 
so  knew,  and  that  plaintiff  F.  M.  Gagle  relied  thereon,  and 
was  induced  thereby  to  purchase  the  farm  when  but  for  such 
representations,  he  would  not  have  done  so,  and  was  damaged 
thereby.  The  evidence  also  disclosed  that  after  the  contract 
by  which  Gagle  purchased  the  land  had  been  entered  into, 
Besser  removed  roots  of  some  climbing  roses  and  took  away 
a  screen  belonging  to  the  grate.  A  case  against  A.  P.  Besser 
having  been  made  for  the  jury,  the  court  must  have  directed 
a  verdict  for  him  on  some  other  ground. 

The  defendant  Lizzie  Besser  was  not  shown  to  have 
been  concerned  in  any  manner  in  the  alleged  deceit,  or  in 
carrying  away  the  roses  or  screen,  and  the  verdict  was  rightly 
directed  in  her  favor,  but  this  did  not  obviate  the  submission 
of  the  issues  as  to  A.  P.  Besser.  Yowng  v.  OomUey,  119 
Iowa,  547 ;  Boswett  v.  Cfates,  56  Iowa,  143. 

II.  The  contract,  dated  October  7,  1909,  was  between  P. 
M.  Gagle  and  Besser,  and  provided  that  the  former  should 
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have  title  to  and  possession  of  the  land  March  1,  1910,  upon 
„      '  ^        payment  of  the  balance  of  the  purchase  price. 

2.  Same:  action:     *L  v  ar 

misjoinder         One   thousand  dollars   was   paid   down   by 

of  parties  r  * 

plaintiff.  Gagle.    The  evidence  failed  to  show  that  Mrs. 

Gagle  participated  in  the  negotiations,  or  was  concerned 
therein,  or  that  Gagle  acted  for  her  therein.  The  deed  was 
executed  to  her  by  Besser  and  wife,  but  how  this  came  to  be 
done,  or  whether  she  paid  the  remainder  of  the  consideration, 
is  not  disclosed.  She  then  was  not  a  proper  party  to  the 
suit,  and,  as  contended,  there  was  a  misjoinder  of  parties 
plaintiff.  Had  there  also  been  a  misjoinder  of  causes  of 
action,  the  order  directing  the  verdict  must  have  been  sus- 
tained. Bort  v.  Yaw,  46  Iowa,  323;  MendenhaU  v.  Wilson, 
54  Iowa,  589 ;  Rhoads  v.  Both,  14  Iowa,  575 ;  M  ervin  v.  Sher- 
man, 9  Iowa,  331.  This  is  for  the  reason  that  separate  judg- 
ments in  favor  of  different  parties  on  distinct  causes  of  action 
may  not  be  entered  in  a  single  suit.  There  was  no  misjoinder 
of  causes  of  action,  however,  and  these  cases  are  not  in  point. 
Nor  was  there  a  defect  of  parties,  as  appellee  assumes,  and 
therefore  the  point  might  not  be  raised  by  demurrer  or 
answer.  District  Township  of  White  Oak  v.  District  Town- 
ship of  Oskaloosa,  44  Iowa,  512 ;  Beckwith  v.  Dargets,  18  Iowa, 
303 ;  Dolan  v.  Hubinger,  109  Iowa,  408. 

A  defect  of  parties  is  where  one  or  more  who  should  have 
joined  as  plaintiff  or  defendant  in  order  to  fully  adjudicate 
the  issues  raised  has  been  omitted.    A  misjoinder  of  parties 

is  where  one  or  more  who  are  not  concerned 

3.  Defect  of 

parties  :   mis-    m  the  action  are  made  parties,  and  it  is  well 

joinder :  r  ' 

remedy.  settled  that  objection  thereto  can  only  be 

interposed  by  motion  to  strike  the  names  of  those  not  inter- 
ested. Miller  v.  Railway,  63  Iowa,  680 ;  Flynn  v.  Railway,  63 
Iowa,  490 ;  Lull  v.  Anamosa  National  Bank,  110  Iowa,  537. 

If  the  real  party  in  interest  is  willing  to  share  his  cause 
of  action  with  another  not  concerned  therein,  this  ought  not 
to  defeat  recovery,  and  the  defendant  by  interposing  no 
objection  by  moving  to  eliminate  such  other  from  the  suit 
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waives  all  objection  to  including  him  as  a  party  to  the  action. 
Pleading  the  misjoinder  in  the  answer  did  not  obviate  this 
result.  Defendant  was  entitled  to  have  the  name  of  Mrs. 
Gagle  as  party  plaintiff  stricken  from  the  petition,  but  not 
to  a  verdict  in  his  favor  because  of  her  being  improperly 
joined  with  F.  M.  Gagle  as  party  plaintiff. 

That  through  some  arrangement  not  disclosed  the  land 
was  finally  conveyed  to  Mrs.  Gagle  did  not  defeat  any  cause 
of  action  F.  M.  Gagle  might  have  had  by  reason  of  being 
induced  to  enter  into  the  contract  of  purchase.  The  issues 
should  have  gone  to  the  jury. — Reversed. 

Weaver,  C.  J.,  and  Evans  and  Preston,  JJ.,  concur. 


State  op  Iowa,  Appellant,  v.  C.  M.  Schumacher. 

Criminal    law:    embezzlement:    conversion    or    funds:    evidence. 

1  Where  the  manager  of  an  elevator  company  was  charged  with 
embezzlement  by  reason  of  having  cheeked  out  funds  of  the  com- 
pany for  the  purpose  of  speculation  on  the  board  of  trade,  it  must 
appear  that  he  converted  the  amount  represented  by  one  or  more 
of  the  checks  to  his  own  use  or  to  the  use  of  others  to  warrant 
conviction.  If  before  checking  out  the  money  he  had  received  and 
held  funds  or  its  equivalent  in  checks,  or  had  deposited  the  same 
to  the  credit  of  the  company  in  amounts  equal  to  those  checked 
out,  there  was  no  conversion;  but  if  such  was  not  the  fact  and 
he  merely  anticipated  replacing  the  funds  used,  or  if  he  in  fact 
did  subsequently  restore  them,  he  was  guilty  of  embezzlement 
regardless  of  whether  he  was  buying  options  for  himself  or  for 
others.  The  evidence  in  this  case  is  held  to  require  submission  of 
the  question  of  whether  defendant  intended  to  fraudulently  convert 
the  money  to  his  own  use. 

Same:    conversion   or  funds:    intent:    presumption.     Where   the 

2  defendant  offered  no  explanation  of  transactions  by  which  he  used 
his  employer's  funds  for  a  private  purpose,  he  will  be  presumed 
to  have  intended  a  diversion  thereof,  the  natural  result  of  his 
act;  and  the  fact  that  he  was  acting  as  agent  of  third  parties  in 
so  doing  is  no  defense. 
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Same:    sufficiency  of  evidence.    On  a  prosecution  for  embezzlement 

3  direct  evidence  of  intent  to  defraud  is  seldom  obtainable,  and  the 
state  may  rely  upon  inferences  to  be  drawn  from  the  proven, 
circumstances  of  the  transaction. 

Constitutional  lav:    indictment:    amendment.    The  statute  autfcor- 

4  ixing  an  amendment  to  an  indictment  is  not  unconstitutional 


Indictment:    failuee  to  bead:    waiver.    Failure  to  read  to  the  jury 
5    an  amendment  to  an  indictment  is  waived  by  proceeding  to  trial 

Appegl  from  Humboldt  District  Court.— Hon.  D.  F.  Cqyu^ 

Judge. 

Sattjbdat,  November  22, 1913. 

The  defendant  was  charged  in  the  indictment  with  the 
crime  of  embezzlement,  and  on  trial  a  verdict  of  not  guilty 
was  returned  by  direction  of  the  court,  and  judgment  en- 
tered thereon.    The  state  appeals. — Reversed. 

George  W.  Cosson,  Attorney  General,  John  Cunningham, 
County  Attorney,  and  Maurice  O'Connor,  for  the  State. 

Lovrien  &  Lovrien,  and  Robert  Healy,  for  appellee. 

Ladd,  J. — The  accused  was  employed  as  manager  of  the 
Farmers'  Elevator  Company  of  Thor,  April  15,  1912,  and 
continued  as  such  until  July  11th  following.  The  company's 
business  was  "to  buy,  sell,  and  deal  in  all  kinds  of  farm 
products,  poultry,  coal,  flour,  mill  stuffs,  binding  twine,  and 
all  kinds  of  farm  machinery,  stone,  brick,  and  all  kinds  of 
fencing  and  building  material,  to  deal  in  grain,  seeds,  cattle, 
swine,  sheep/'  etc,  but  not  in  options  or  futures,  nor  to  buy 
or  sell  grains  on  the  board  of  trade  in  Chicago.  It  was  in- 
corporated and  did  its  business  through  the  Thor  Savings 
Bank,  in  which  the  manager  was  to  deposit  its  funds,  and  on 
which  he  was  authorized  to  draw  checks.    He  is  charged  with 


Nov.  1913]  State  v.  Schumacher.  233 

having  embezzled  by  issuing  checks  on  said  bank  in  the  name 
of  the  Farmers'  Elevator  Company  the  funds  of  that  com- 
pany as  follows:  A  check  for  $200,  dated  July  3,  1912,  in 
favor  of  Harper  &  Ward;  a  check  for  $750  dated  July  8, 
1912,  in  favor  of  Harper  &  Ward;  a  check  for  .$300,  dated 
July  8, 1912,  in  favor  of  Harper  &  Ward ;  a  check  for  $228.50, 
dated  July  10,  1912,  in  favor  of  Amos  Amorson.  Harper  & 
Ward  operated  what  is  commonly  known  as  a  bucket  shop 
in  Ft  Dodge,  and  the  first  check  was  issued  in  payment  of 
the  margin  in  the  sale  of  10,000  bushels  of  July  oats  at  44% 
cents  per  bushel  on  the  Chicago  board  of  trade.  This  was 
in  the  name  of  the  Farmers'  Elevator  Company  in  whose 
name  the  sale  was  covered  by  a  purchase  at  42%  cents  per 
bushel  July  6th,  and  remittance  made  to  the  company  of 
$385.  The  second  check  was  for  the  margin  on  the  purchase 
of  750  barrels  of  July  pork  at  $17.82  per  barrel,  and  the 
third  check  for  the  margin  on  the  purchase  of  15,000  bushels 
of  July  oats  at  41  cents  per  bushel.  On  the  following  day 
the  oats  deal  was  closed  by  a  sale  at  three-fourths  of  a  cent 
advance,  making  the  profit  $108.75,  and  remittance  of  $408.75 
was  made  by  Harper  &  Ward  to  the  company.  The  pork  was 
sold  July  12th,  250  barrels  at  $18.07  per  barrel,  and  500 
barrels  at  $18.02.  This  last  account  was  transferred  to  Amor- 
son and  Tokheim,  and  it  appears  that  Harper  &  Ward  were 
aware  that  while  the  business  was  being  done  in  the  name  of 
the  Farmers'  Elevator  Company,  it  was  not  that  of  the  com- 
pany, but  for  other  parties. 

However  reprehensible  the  conduct  of  the  accused  in 
conducting  these  deals  in  the  name  of  the  company  without  its 
consent  and  in  entering  the  transactions  on  its  books  as  though 

involving  the  purchase  or  sale  of  oats,  it  must 
i^w:  «m-         have  appeared  on  the  trial  that  he  had  con- 

beaslement :  rr 

SnS^Sri.0*     verted  the  amount  represented  by  one  or  more 

dence.  0f  these  checks  to  his  own  use,  or  that  of 

others  in  order  to  have  warranted  conviction.    Even  though 

he  cheeked  out  money  for  such  purposes,  if  before  doing  so 
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he  had  received  and  then  held  in  his  possession  money  or 
its  equivalent  in  checks,  or  had  deposited  these  to  the  credit 
of  the  company,  in  amounts  equal  to  those  drawn  out  by  the 
issuance  of  the  checks  in  question,  then  plainly  there  was  no 
conversion.  But  he  might  not  check  out  the  company's 
money  to  Harper  &  Ward  in  payment  of  options  when  he 
did  not  have  funds  in  the  bank  or  in  his  hands  for  the  pur- 
pose of  replacing  that  checked  out,  even  though  he  may  have 
anticipated  replacing  the  money  shortly  thereafter;  and,  if 
such  were  the  facts,  he  was  guilty  of  embezzlement,  regard- 
less of  whether  he  was  buying  options  for  himself  or  for 
Amorson  and  Tokheim. 

The  controlling  inquiry,  then,  is  whether  the  defendant 
appropriated  the  company's  funds  to  the  purchase  of  options, 
or  merely  issued  the  checks  thereon  as  a  matter  of  conven- 
ience, he  then  having  for  it  funds  to  replace  those  checked 
out.  The  court  evidently  found  the  latter  to  be  the  true 
situation,  else  a  verdict  might  not  have  been  directed.  The 
evidence  disclosed  that  defendant,  when  arrested  had  checks 
and  currency  in  his  possession  amounting  to  more  than  $780, 
and  enough  to  balance  his  account  with  the  company.  There 
were  three  checks,  two  of  which  were  received  the  day  before, 
one  for  a  car  of  oats,  $310,  and  another  for  $408.75,  received 
from  Harper  &  Ward,  and  had  been  noted  in  the  cashbook  of 
the  company  on  July  10th.  The  other  was  for  $28.75,  the 
date  of  which  does  not  appear,  and  the  currency  may  have 
been  received  that  day.  It  is  apparent,  then,  that  there  was 
money  on  hand  other  than  the  company's,  and  appearing  on 
its  books,  more  than  sufficient  to  cover  the  check  of  $228.50 
issued  to  Amorson,  and  therefore  doing  so  was  not  a  conver- 
sion of  defendant's  funds. 

On  July  8th,  Amorson  delivered  a  check  of  $302.20  issued 
by  Kirketheim,  which  was  deposited  to  the  company's  credit. 
This  was  a  little  more  than  enough  to  cover  the  check  issued 
to  Harper  &  Ward  in  payment  of  the  option  of  15,000  bushels 
of  July  oats,  and  therefore  obviated  any  possible  conclusion 
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that  issuing  that  check  was  for  conversion.  Another  check  of 
$750  was  issued  to  Harper  &  Ward  in  payment  of  a  pork 
option,  and  in  doing  so  the  defendant  must  have  appropriated 
some  of  the  company's  money.  On  that  day,  Amorson  had 
given  him  the  $302.20  check,  leaving  $2.20  after  covering  the 
$300  check.  An  item  of  $42.80  was  also  credited.  The  check 
of  $385  from  Harper  &  Ward  on  the  first  deal  was  deposited 
on  that  day.  As  the  $28.75  check  was  not  dated,  it  may  be 
conceded  then  to  have  been  on  hand,  making  altogether 
$458.75  of  money  not  the  company's  deposited  to  cover  the 
$750  check.  But  $200  of  the  $385  must  have  been  deposited 
to  repay  the  check  of  that  amount  issued  to  Harper  &  Ward, 
for  nothing  other  than  the  company's  moneys  was  deposited 
on  the  9th,  and  the  $408.75  check  from  Harper  &  Ward,  and 
the  $310  check  from  Lowell,  Hoyt  &  Co.  to  Amorson,  with 
currency  was  necessary  to  balance  the  account.  These  two 
items  amounted  to  $718.75.  Deduct  therefrom  the  check  of 
$228.50  issued  to  Amorson  and  there  is  left  $490.25,  which  was 
necessary  to  cover  the  shortage  of  July  8th,  occasioned  by  the 
issuance  of  the  two  checks  of  $300  and  $750  on  that  day  to 
Harper  &  Ward.  As  seen,  there  was  deposited  to  the  com- 
pany's credit  of  money  not  belonging  to  it  the  sum  of  $458.75 
or  $258.75  more  than  enough  to  repay  the  $200  check  issued 
on  the  first  deal.  Adding  the  $490.25  and  the  $258.75  and  we 
have  $749,  or  within  a  dollar  of  the  amount  of  the  check  issued 
to  Harper  &  Ward  for  the  margin  on  the  750  barrels  of  July 
pork,  and  demonstrating  that  defendant  had  taken  of  the 
company's  funds  the  $200  paid  by  check  on  the  deal  in  July 
oats  and  $490.25  at  least  of  the  $750  paid  for  the  pork  options. 
That  he  took  these  sums  with  intent  to  restore  them,  or  sub- 
sequently did  restore  them,  furnished  no  defense.  State  v. 
Lentz,  184  Mo.  223  (83  S.  W.  974) ;  Spalding  v.  People,  172 
111.  40  (49  N.  E.  993) ;  State  v.  Eastman,  62  Kan.  353  (63 
Pac.  597) ;  Orr  v.  State,  6  Ga.  App.  628  (65  S.  E.  582) ;  Nes- 
bitt  v.  State  (Tex.  Cr.  App.)  144  S.  W.  944;  Life  Ins.  Co.  v. 
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Miller,  114  Ky.  754  (71  S.  W.  921) ;  10  Am.  &  Eng.  (2d  Ed.) 
997;15Cyc,  507. 

Whether  defendant  acted  with  the  intention  of  fraudu- 
lently converting  the  money  to  his  own  use  also  was  an  issue 
for  the  jury.    He  offered  no  explanation  of  the  transactions, 

and  he  is  presumed  to  have  intended  the  con- 
version Co?"  sequences  which  naturally  resulted  therefrom, 
tent :  pre-  namely,  the  diversion  of  the  company's  money 

sumption.  % 

into  the  hands  of  others  without  its  consent. 
Spalding  v.  People,  supra.  As  said  in  People  v.  Meadows, 
199  N.  Y.  1  (92  N.  E.  128) :  "A  deliberate  diversion  of  the 
moneys  being  shown,  it  required  but  slight  evidence  in  the 
facts  and  circumstances  to  satisfy  the  jurors  as  to  the  exis- 
tence of  the  felonious,  or  criminal  intent."  The  rule  was 
well  stated  in  State  v.  Lentz,  184  Mo.  223  (83  S.  W.  970,  974) : 
"If  a  man  commits  embezzlement  by  conversion  to  his  use  of 
the  property  of  his  employer,  it  is  but  a  reasonable  and  fair 
presumption  that  he  means  to  embezzle,  and  but  a  natural 
inference  that  he  intends  the  result  of  such  act,  which  is  the 
deprivation  of  the  owner  of  his  property."  The  entries  were 
so  made  on  his  books  as  to  indicate  an  intention  to  conceal 
the  nature  of  the  transactions,  and  there  was  evidence  of 
admissions  by  him  that  he  took  the  note  of  Tokheim  for  his 
part,  and  moreover,  the  checks  could  not  well  have  been  issued 
and  transmitted  to  Harper  &  Ward  without  understanding 
that  the  effect  was  to  take  the  company's  money  and  transfer 
it  to  that  firm  without  it$  consent. 

There  was  no  room  for  mistake  in  thinking  enough  was 
on  hand  belonging  to- himself  thereby  to  cover  the  amounts, 
and  the  circumstance,  if  true,  that  he  was  acting  as  the  agent 
of  Amorson  and  Tokheim  can  make  no  difference.  State  v. 
Bryan,  40  Iowa,  379;  15  Cyc.  495;  State  v.  Pingel,  128  Iowa, 
515 ;  Bowman  v.  Brown,  52  Iowa,  437. 

Seldom  is  there  direct  evidence  of  intent  to  defraud,  and 
necessarily  the  state  must  rely  on  inferences  to  be  drawn  from 
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the  facts  and  circumstances  of  the  transaction  proven.    See 

State  v.  Reinhart,  26  Or.  466  (38  Pac.  822) ; 

3'  SaSA^'of        State  v.  Cowdery,  79  Minn.  94  (81  N.  W. 

trideooe.  ^  48  L.  R.  A.  92) ;  Smith  v.  State,  34  Tex. 

Cr.  B.  265  (30  S.  W.  236,  237) ;  Hendee  v.  State,  80  Neb.  80 
(113  N.  W.  1050). 

The  indictment  as  amended  was  sufficient,  and  the  statute 

authorizing  such  amendment  is  not  inimical 

tional  law:     to  the  Constitution  of  the  state.    State  v. 

Indictment : 

amendment         Mullen,  151  Iowa,  392. 

If  such  amendment  was  not  read  to  the  jury  the  ir- 
regularity in  this  respect  was  waived  by  the 
fX5reMtoIT:      defendant  in  proceeding  with  the  trial.    State 

v.  Norton,  67  Iowa,  641. 
We  are  of  opinion  that  the  court  erred  in  not  submitting 
the  cause  to  the  jury  and  in  directing  a  verdict  of  not  guilty. 
The  ruling  is  reversed  as  erroneous,  but  as  the  appeal  is  by 
the  state,  the  cause  is  not  remanded. — Reversed. 

Weaver,  C.  J.,  and  Evans  and'PsESTON,  JJ.,  concur. 


In  Be  the  Estate  of  William  Thorman,  Deceased. 

Willa:     proof  or  lost  will.     To  establish  a  lost  will  the  evidence 

1  must  be  clear  and  satisfactory;  more  than  the  declarations  of  a 
testator  is  required;  and,  even  though  a  will  may  have  been  made, 
if  not  found  after  the  testators  death  it  will  be  presumed  to  have 
been  revoked  by  its  destruction. 

Same:    evidence.    Although  the  execution  and  contents  of  a  lost  will 

2  may  be  shown  by  the  evidence  of  a  single  witness,  the  proof  must 
be  clear  and  satisfactory.  In  the  instant  case  the  evidence  is  held 
insufficient  to  establish  the  execution  of  the  alleged  lost  instrument 
and  its  contents. 

Witnesses:    cbbdibility.    That  an  attorney  has  been  disbarred  may  be 

3  shown  for  the  purpose  of  discrediting  his  testimony  as  a  witness, 
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but  proof  of   the   details   of   the   disbarment   proceeding   is  not 
admissible. 


Appeal  from  Fayette  District  Court. — Hon.  A.  N.  Hobson, 

Judge. 

Saturday,  November  22, 1913. 

The  proponents  presented  a  paper  dated  June  19,  1907, 
purporting  to  be  the  will  of  William  Thorman,  deceased,  for 
probate.  Objections  were  interposed  by  a  son  and  the  sur- 
viving widow,  averring  that  another  will  was  made  about  two 
years  later  and  subsequently  lost.  Trial  without  jury  re- 
sulted in  the  admission  of  the  will  first  mentioned  to  probate. 
Contestants  appeal. — Affirmed. 

« 

John  R.  Bane,  for  appellants. 

Guy  W.  Backus  and  Amsworth  &  Hughes,  for  appellees. 

Ladd,  J. — Upon  presentation  of  a  paper  dated  June  19, 
1907,  purporting  to  be  a  will  of  William  Thorman,  deceased, 
for  probate,  the  surviving  widow,  Louisa  Thorman,  and  Al- 
bert Thorman,  a  son  of  deceased,  interposed  the  objection 
that  subsequent  thereto,  and  in  the  year  1909  or  1910,  he 
had  made  another  will  in  the  manner  exacted  by  statute  and 
therein  had  revoked  the  previous  will  and  made  a  different 
disposition  of  his  property.  Owing  to  an  antenuptial  con- 
tract, Louisa  Thorman  was  to  take  no  interest  in  property  left 
by  him  save  the  use  of  the  homestead  during  life  and  under 
the  first  will  aside  from  this  use  she  was  given  but  $1.  The 
residue  was  left  to  the  six  children  of  a  deceased  daughter, 
share  and  share  alike.  Contestants  contend  that  the  will  al- 
leged to  have  been  executed  subsequently  revoked  all  former 
wills,  left  $2,000  to  the  widow,  and  also  the  use  of  the  home- 
stead, and  directed  that  one-half  of  the  residue  go  to  the 
son,  Albert  Thorman,  and  the  other  half  to  the  six  children 
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of  the  deceased's  daughter.  No  pleading  to  these  objections 
was  essential,  for,  to  defeat  the  first  will,  the  last,  which  is 
alleged  to  have  been  lost,  must  have  been  fully  proven,  and 
the  issues  raised  were:  (1)  Whether  it  had  ever  been  made; 
and  (2),  if  so,  whether  it  had  been  merely  lost  or  purposely 
destroyed. 

To  establish  a  lost  will  or  prove  its  contents,  the  evidence 
must  be  of  a  very  clear  and  satisfactory  character.  McCarn 
v.  Rundall,  111  Iowa,  406 ;  Thomas  v.  Thomas,  129  Iowa,  159 ; 

1.  wills:  proof  ^n  re  ^*^  °f  Braumt  1*3  Iowa,  649.  Some- 
of  i©at  win.  thing  more  than  the  declarations  of  the  testa- 
tor is  essential  to  accomplish  this.  In  re  WUl  of  Dtmahugh, 
130  Iowa,  692 ;  In  re  Will  of  Brown,  supra.  And  though  a 
will  may  have  been  made,  if  not  found  after  the  testator's 
death,  it  is  presumed  to  have  been  revoked  by  destruction. 
Thomas  v.  Thomas,  129  Iowa,  159.  A  careful  examination  of 
the  record  has  convinced  us  that  the  evidence  is  not  of  that 
conclusive  character  the  law  exacts  to  warrant  the  establish- 
ment of  a  lost  will. 

C.  H.  Rohrig  testified  that  deceased  engaged  him  to  draw 
a  will ;  that  he  went  to  his  house  and  there  made  a  memoran- 
dum of  the  conditions  proposed;  and  in  this  he  is  somewhat 

2.  same:  eyi-        corroborated  by  Mrs.  Thorman,  who  remem- 
dence.  bered  of  him  having  been  there  and  that  she 

heard  the  word  "will"  spoken  by  Rohrig,  who  asked  her  if  she 

would  sign.    According  to  Rohrig 's  testimony,  he  went  to  his 

office,  prepared  the  will,  and  deceased  signed  it  in  his  presence 

and  that  of  Doctor,  both  of  whom  signed  as  witnesses,  and 

quoting : 

As  I  recollect  I  called  in  Roy  Doctor  (L.  J.)  to  witness 
the  will.  For  the  last  three  or  four  years  we  have  been  in 
the  same  building  and  on  the  same  floor  in  the  Glass  Block. 
Mr.  Doctor  was  working  for  the  First  National  Bank  across 
the  street  before  that  time.  My  recollection  is  he  was  on 
that  floor  because  I  don't  remember  of  ever  calling  him  from 
the  bank.    I  gave  the  will  at  the  time  I  finished  it  to  William 
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Thorman  and  have  not  seen,  it  since.  My  attention  has  been 
called  to  the  finding  of  the  will  before  his  death.  I  think 
about  a  week  before  his  death  Mrs.  Beckkemmer  and  Mr. 
Thorman 's  wife  came  to  the  office  and  asked  me  whether  I 
had  his  will.  I  looked  through  all  the  papers  I  had,  through 
the  safe  and  everywhere,  and  I  was  satisfied  I  didn't  have 
it  and  hadn't  had  it  and  I  told  them  I  would  look  into  it 
I  have  searched  twice  for  it  since  and  I  couldn't  find  it.  I 
don't  know  now  where  it  is.  I  don't  remember  distinctly 
of  giving  him  the  will  after  it  was  executed. 

But  Doctor  was  not  certain  about  having  witnessed  such 
a  will.  His  office  was  on  the  same  floor  and  Bohrig  had  called 
upon  him  to  witness  several  wills,  but  though  according  to  his 
recollection  he  had  signed  a  will  of  Thorman,  as  witness,  he 
was  not  sure.    He  testified: 

The  first  will  I  recollect  was  a  man  that  lives  over  north- 
west of  Oelwein,  by  the  names  of  Thiel,  and  he  called  me  in, 
and  as  I  remember,  of  course  I  can't  absolutely  swear  to  it, 
but  he  called  me  in  there  one  day  and  I  remember  it  was 
Mr.  Thorman 's.  He  went  to  introduce  me  to  this  man  and 
I  told  him  I  knew  Mr.  Thorman  (that  is,  I  was  not  per- 
sonally acquainted  with  him  but  I  knew  him  on  sight  and 
knew  him  when  I  saw  him),  and  I  think  it  was  Mr.  Thor- 
man 's,  was  the  other  will,  although  I  can't  absolutely  swear 
to  it.  The  man  that  was  in  there,  if  it  was  Mr.  Thorman,  I 
saw  sign  the  will ;  my  best  recollection  is  Mr.  Bohrig  signed 
the  will  and  I  signed  as  second  witness.  ...  I  can't 
absolutely  swear  it  was  Mr.  Thorman,  but  to  my  best  recol- 
lection and  belief  ...  it  might  have  been  some  other 
man  but  I  don't  remember  of  anybody  else. 

Bohrig  recited  the  substance  of  his  conversation  with 
deceased  and  gave  his  recollection  of  the  contents  of  the 
will,  though  he  was  unable  to  say  whether  it  was  drawn  in 
1909  or  in  1910.  He  had  prepared  a  will  for  him  in  1903 
or  1904. 

It  appears  from  the  testimony  of  Mrs.  Thorman  that  her 
husband  had  habitually  kept  all  his  papers  in  a  tin  box,  the 
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key  to  which  he  carried  with  him,  and  during  the  period  in 
question  customarily  did  his  legal  business  with  Backus.  The 
latter  was  there  shortly  before  Thorman's  death,  when,  ac- 
cording to  this  witness,  Robert  Medaus,  a  boy  thirteen  years 
old,  who  was  boarding  there  and  going  to  school,  he  came  in, 
said  Albert  should  have  most,  and  turning  to  his  wife  declared 
there  was  plenty  left  for  her.  The  widow  related  farther 
that  later  Backus  told  her  there  were  two  wills  and  asked  her 
to  go  and  inquire  of  Bohrig.  Accompanied  by  Mrs.  Beck- 
kemmer,  she  did  so,  and  Bohrig  said  a  will  was  prepared  by 
him,  but  upon  diligent  search  he  was  unable  to  locate  it.  In 
the  evening  she  told  deceased  there  were  two  wills  and  in  the 
morning  she  accompanied  him  to  the  JStna  Bank  in  Oelwein. 
By  his  direction  she  got  Backus,  and  the  latter  wrote  an  order 
on  the  clerk  of  court  directing  him  to  deliver  all  Thorman's 
wills  to  Backus  and  deceased  signed  it.  The  clerk  could  find 
only  the  will  of  1907.  But  she  testified  that  deceased  had 
told  her  he  had  made  another  will  and  further : 

He  said  that  man  (Backus)  wrote  the  first  will  and  I 
saw  the  other  man  come  and  write  it  in  the  house;  that  is 
all  I  know.  I  took  Mr.  Thorman's  word  for  the  first  one  and 
I  saw  the  second  one  written,  but  didn't  see  it  signed  because 
they  both  went  away  to  town  together.  Mr.  Thorman  didn't 
deny  it.  He  told  me  there  were  two  wills  and  he  told  me 
there  was  plenty  left  there  for  me  in  the  second  will.  The 
night  before  he  went  down  to  see  Mr.  Backus,  Mr.  Thor- 
man and  I  had  conversation  about  the  wills ;  he  said  he  hadn  't 
given  any.  I  says:  ' William,  that  is  a  mistake.  Haven't 
you  said  you  had,  and  I  saw  one  written  on  the  table.9  After 
that  he  got  up;  he  didn't  say  anything;  he  went  right  down 
to  the  bank  and  I  followed  him.  I  said  he  had  made  two 
wills.  Q.  And  he  said  he  hadn't!  A.  Well,  he  said  he  had 
said  before  he  had  made  one  long  before  that;  he  had  said 
he  had  made  this  will  and  told  me  so.  Q.  Did  Mr.  Thor- 
man say  that  Mr.  Bohrig  made  a  will  for  him  which  he  wrote 
on  the  tablet  A.  Mr.  Bohrig  said,  'Will.'  Mr.  Thorman 
didn't  because  I  didn't  understand  him.  (Transcript  93, 94.) 
Q.  Now  any  time  after  that  did  Mr.  Thorman  say  that  Mr. 
Vol.  162  Ll— 16 
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Rohrig  had  made  a  will  for  him?  A.  Yes,  he  did.  He  said 
this,  it  must  have  been  a  month  or  so  before  he  died.  (Tran- 
script 94,  95.) 

It  will  be  noted  that  contestants  necessarily  relied  solely 
on  the  testimony  of  Rohrig  not  only  to  prove  the  contents  of 
the  alleged  lost  will  but  that  the  same  was  properly  wit- 
nessed, for  Doctor  was  not  at  all  certain  as  to  the  will  he 
signed  as  a  witness,  being  that  of  deceased.  Though  the 
execution  and  contents  of  a  lost  will  may  be  established  by 
evidence  of  one  witness,  these  must  be  clearly  and  satisfac- 
torily proven.  Tynan  v.  Paschal,  27  Tex.  286  (84  Am.  Dec. 
619) ;  Matter  of  Page,  118  111.  576  (8  N.  E.  852,  59  Am.  Rep. 
395) ;  Graham  v.  Birch,  47  Minn.  171  (49  N.  W.  697,  28  Am. 
St.  Rep.  339). 

It  may  be  that  Rohrig  prepared  a  draft  of  a  will  for  the 
deceased,  but  there  are  several  matters  which  cast  doubt  upon 
whether  the  will  was  actually  executed.  There  are  many  cir- 
cumstances tending  to  contradict  his  story:  (1)  He  handed 
the  instrument  to  the  deceased,  who  carries  it  away,  and  it 
has  not  since  been  found;  (2)  the  testator  habitually  kept 
his  papers  in  a  tin  box  and  this  will  was  not  found  among 
them;  (3)  during  the  period  in  question,  Backus  rather  than 
Rohrig  habitually  attended  to  his  legal  business;  (4)  the 
testator  prior  to  his  death  denied  that  there  was  another 
will  and,  upon  being  informed  that  there  was  one,  immedi- 
ately began  a  search  for  it  indicating  that  he  had  not  sup- 
posed that  there  was  such  an  instrument;  (5)  he  must  have 
learned  before  his  death  that  no  other  will  could  be  found, 
and,  had  he  supposed  that  this  last  will  had  been  lost,  he 
would  likely  have  executed  another;  (6)  and,  moreover,  the 
credibility  of  Rohrig  was  much  impaired  by  the  showing  that 
he  had  been  disbarred. 

On  his  cross-examination  he  was  required  to  answer  over 
objection  as  to  whether  he  had  been  disbarred  from  the  prac- 
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tice  of  law  and  whether  he  had  been  reinstated.  That  he 
3 .  WITKE88M :  **ad  keen  disbarred  was  a  fact  tending  to  dia- 
credu>ulty-  credit  him  as  a  witness,  as  such  an  order  like- 
ly would  not  have  been  made  but  for  satisfactory  proof  of 
professional  misconduct.  Lansing  v.  Railway,  143  Mich.  48 
(106  N.  W.  692) ;  People  v.  Reavey,  38  Hun  (N.  Y.)  418. 
That  the  different  specifications  on  which  disbarment  was 
adjudged  may  not  be  shown  appears  from  People  v.  Dorothy, 
156  N.  Y.  237  (50  N.  E.  800).  Under  our  statute,  a  witness 
may  be  interrogated  as  to  previous  conviction  of  felony.  Sec- 
tion 4613,  Code.  Or  this  may  be  proven  by  the  record.  The 
object  of  such  evidence  is  to  disclose  facts  in  the  witness' 
career  having  a  tendency  to  impair  his  credibility.  The  real 
objection  to  this  class  of  evidence  is  that  the  acts  of  others, 
rather  than  those  of  the  witness,  are  given  weight  as  affect- 
ing his  credibility.  See  People  v.  Dorothy,  20  App.  Div.  308 
(46  N.  Y.  Supp.  970),  where  proof  of  disbarment  was  not 
deemed  admissible.  In  Smith  v.  Castles,  Gray  (67  Mass.) 
108,  the  details  of  disbarment  proceedings  were  sought  to  be 
shown  by  cross-interrogatories,  and  the  court  held  this  im- 
proper  but  did  not  decide  that  proof  of  disbarment  might 
not  be  received.  Here  the  witness  was  testifying  to  the  per- 
formance of  professional  work,  and  it  was  proper  on  cross- 
examination  to  elicit  whether  he  was  still  engaged  in  the 
practice  of  his  profession,  and,  if  not,  the  occasion  for  his 
discontinuance.  It  was  as  though  he  had  been  asked  whether 
he  was  a  member  of  the  profession  and  the  occasion  for  ceasing 
to  be  such,  and  we  are  of  the  opinion  that  there  was  no  error 
in  eliciting  testimony  on  cross-examination. 

Certainly  the  deceased  did  not  understand  that  he  had 
executed  a  will  subsequent  to  that  tendered  for  probate,  and, 
in  view  of  this  and  other  circumstances  enumerated,  we  are  of 
opinion  that  the  contestants  failed  to  establish  its  execution 
in  that  clear  and  satisfactory  manner  exacted  by  law.  We 
are  the  more  inclined  to  this  conclusion  for  that  was  reached 
by  the  trial  court  which  possessed  and  had  better  opportunities 
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to  pass  upon  the  credibility  of  the  witness,  who 
orally. 

The  judgment  admitting  the  first  will  to  probate  is 

Affirmed. 

Weaver,  C.  J.,  and  Evans  and  Preston,  JJ.,  concur. 


A.  C.  Eisr,  Plaintiff,  v.  District  Coubt  op  Polk  County  and 
Hugh  Brennan,  one  of  the  Judges  Thereof,  Defendants. 

Contempt:    judgment  upon  conflicting  evidence.     On  this  prosecu- 

1  tion  for  contempt  for  violating  an  injunction  restraining  the  sale 
of  liquor,  the  evidence  is  in  such  substantial  conflict  that  the  find- 
ing of  guilty  is  not  disturbed. 

Same:    intoxicating  liquors:    violation  or  injunction.     Where  a 

2  druggist  was  enjoined  from  selling  liquor  and  his  place  of  business 
was  described  in  the  injunction,  and  he  thereafter  sold  the  property 
to  another,  but  remained  in  the  business  as  a  clerk,  a  personal 
sale  by  him  was  a  violation  of  the  writ  and  rendered  him  liable 
for  contempt. 

Certiorari  from  Polk  District  Court. 

Saturday,  November  22, 1913. 

Plaintiff  was  found  guilty  of  contempt  of  court  by  the 
sale  of  intoxicating  liquor,  and  a  fine  of  $200  was  imposed. 
He  brings  the  case  here  by  certiorari.  The  writ  is  dismissed, 
and  the  judgment  Affirmed. 

John  McLennan,  for  plaintiff. 

M.  S.  Odle,  for  defendants. 

Preston,  J. — On  December  20,  1910,  the  plaintiff  was 
perpetually  enjoined  from  the  illegal  traffic  in  intoxicating 
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liquors  in  the  city  of  Des  Moines,  or  elsewhere  in  the  judicial 
1.  coNnMPf  •        district.    The  information  charges  that  plain- 
cS2S^g,'pon   **  ▼iolated  said  injunction  on  the  24th  day  of 
endence.  February,  1913,  for  that  he  sold  intoxicating 

liquors,  to  wit,  whisky,  to  one  Tuttle.  The  evidence  was 
heard,  and  the  court  found  plaintiff  guilty.  The  substance 
of  the  evidence  is  that  Tuttle  testified  that  on  the  24th  day 
of  February,  1913,  he  bought  a  half  pint  of  whisky  from  the 
plaintiff  at  about  nine  o'clock  in  the  evening,  and  he  pro- 
duced at  the  trial  the  whisky  alleged  to  have  been  so  pur- 
chased. Two  other  witnesses  corroborate  Tuttle.  They  did 
not  see  him  in  the  act  of  purchasing  the  liquor,  but  they  went 
with  him  to  the  drug  store,  and  claimed  to  have  searched  Tut- 
tle before  he  went  in,  and  say  that  he  had  no  liquor  on  his 
person,  and  that  when  he  came  out  he  did  have.  One  of  them 
says  he  saw  Tuttle  in  the  store  and  watched  him  after  he 
entered  the  store.  Plaintiff  denies  the  sale,  and  his  employer, 
the  owner  of  the  drug  store,  testified  they  had  no  whisky  in 
the  place.  Another  witness  says  he  supposes  he  was  in  the 
store  on  the  24th  of  February,  but  he  has  no  way  of  fixing 
the  dates,  and  that  he  never  saw  Tuttle  there.  Plaintiff  ad- 
mits he  was  in  the  store  on  the  date  in  question.  There  was 
such  a  conflict  in  the  evidence  that  we  should  not  interfere 
with  the  finding  of  the  District  Court.  Cheadle  v.  Roberts, 
150  Iowa,  639-642. 

It  appears  that  at  the  time  the  original  decree  of  injunc- 
tion was  granted  the  plaintiff  was  the  proprietor  of  the  drug 
store,  and  the  injunction  run  against  him  as  such,  and 
in     -    described  the  property.    It  is  claimed,  and 

▼foiaSon01©?8  *   *^e  ev*dence  shows,  that  on  February  12, 
injunction.         1913y  piaintiff  80ld  an  interest  in  the  business 

to  another,  and  on  the  14th  day  of  February  he  sold  his 
remaining  interest,  so  that  at  the  time  of  the  alleged  sale  of 
whisky  he  was  not  the  proprietor  of  the  place,  but  he  testifies 
that  after  the  sale,  and  until  after  the  24th  of  February, 
1913,  he  was  employed  as  a  clerk.    It  is  the  plaintiff's  con- 
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tention  that  because  plaintiff  was  not  the  proprietor  of  the 
place  he  would  not  be  responsible  for  sales  of  liquor  therein. 
This  might  be  true,  perhaps,  if  it  was  shown  by  the  evidence 
that  sales  were  made  by  some  other  person,  or  some  other 
clerk  or  employee  of  the  then  proprietor.  But  the  evidence 
is  that  the  plaintiff  himself  personally  made  the  sale  and  the 
trial  court  so  found.  This  being  so,  the  injunction  having 
been  decreed  against  him,  the  sale  by  him  in  the  building  as  a 
clerk  would  be  a  violation  of  the  injunction.  The  argument  of 
plaintiff  is  that  he  was  not  interested  or  concerned  in  the  drug 
store  covered  by  the  injunction,  but,  under  the  circumstances, 
it  is  not  material  whether  he  was  concerned  in  the  drug  store 
or  not.  The  question  is,  Was  he  concerned  in  the  sale  of  the 
liquor? 

The  trial  court  did  not  err.    The  writ  is  dismissed,  and 
the  judgment  Affirmed. 

Weaver,  C.  J.,  and  Evans  and  Ladd,  JJ.,  concur. 


New   England   Syndicate,   Appellee,   v.    Edwin    Cutler, 

Appellant. 

Evidence:    refreshing  recollection.     Where  plaintiff's  agent  made 

1  a  list  of  articles  sold  and  delivered  to  defendant,  which  list  he 
delivered  to  the  manager  of  the  plaintiff  corporation,  it  was  com- 
petent for  the  manager  to  use  a  personal  memorandum  made  from 
the  list  for  the  purpose  of  refreshing  his  memory,  where  the  original 
list  was  lost  and  the  agent  at  the  time  could  not  testify  from  his 
recollection. 

Same.    One  who  has  made  a  memorandum  in  the  usual  course  of  business 

2  may  use  it  to  refresh  his  recollection. 

Sales:     measure  or  damages:     instructions.     Where  the  defendant 

3  in  an  action  for  goods  sold  and  delivered  set  up  a  counterclaim  for 
non-delivery  of  part  of  the  articles,  an  instruction  that  the  measure 
of  damages  was  the  difference  between  the  contract  price  and  the 
reasonable  market  value  of  similar  goods  in  that  locality  was 
correct. 
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New  trial:    newly  discovered  evidence.    Where  a  party  had  testified 
4    to  the  contents  of  certain  letters,  but  did  not  demand  their  pro- 
duction, he  was  not  entitled  to  a  new  trial  on  the  ground  of  newly 
discovered  evidence  consisting  of  carbon  copies  of  the  letters;  as 
the  same  was  merely  cumulative  in  character. 

Appeal  from   Polk   District   Court. — Hon.    Lawrence   De 

Graff,  Judge. 

Saturday,  November  22, 1913. 

This  is  an  action  upon  an  account  brought  by  plaintiff, 
as  assignee  of  the  Des  Moines  Department  Store  Company, 
to  recover  the  value  of  certain  secondhand  plumbing  goods 
alleged  to  have  been  sold  and  delivered  to  defendant  by 
plaintiff's  assignor,  to  which  defendant  answered,  denying 
generally  plaintiff's  petition,  except  he  admitted  receiving 
a  small  amount  of  goods,  and  also  set  up  a  counterclaim,  based 
upon  the  breach  of  the  contract  for  the  sale  and  delivery  of 
certain  described  plumbing  goods  which  the  said  Department 
Store  Company  and  plaintiff,  its  successor  in  interest,  failed 
and  refused  to  deliver  to  defendant,  to  the  latter 's  damage. 
There  was  a  trial  to  a  jury,  and  a  verdict  and  judgment  for 
plaintiff  for  $250  and  costs.    Defendant  appeals. — Affirmed. 

Blake  &  Blake,  for  appellant. 

8.  0.  Van  Auken,  for  appellee. 

Preston,  J. — Defendant  admitted  receiving  some  of  the 
property,  and  admitted  that,  but  for  the  counterclaim,  he 
would  be  indebted  to  plaintiff  in  the  sum  of  $48.  He  filed 
a  counterclaim  for  $1,000  alleged  to  be  the  difference  between 
what  defendant  agreed  to  pay  for  the  goods  not  delivered 
under  the  contract  or  offer  and  the  market  value.  Plaintiff 
denied  that  all  the  goods  were  sold  under  the  written  offer, 
and  denied  that  the  offer  was  accepted,  but  alleged  that  the 
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goods  were  sold  under  another  arrangement.  There  was  such 
a  conflict  in  the  evidence  as  to  the  matters  in  dispute,  and 
the  value  of  the  property,  that  we  ought  not  to  interfere  with 
the  finding  of  the  jury. 

1.  In  1907  the  plaintiff,  or  its  assignor,  contemplated  re- 
modeling an  apartment  house  into  a  department  store.    This 
necessitated  the  removal  of  a  large  amount  of  salvage  ma- 
terial, including  washbowls,  bathtubs,  lava- 
'  refreshing         tories,  basins,  sinks,  and  other  plumbing  sup- 

recollection. 

plies.  Defendant,  a  dealer  in  such  materials, 
went  to  the  place,  and,  with  the  manager  went  over  the  ma- 
terial, each  making  a  memorandum,  the  manager  stating  that 
some  had  been  sold  to  other  parties,  and  they  listed  what 
defendant  could  have.  In  a  few  days  defendant  submitted 
an  estimate,  or  offer,  for  the  items  therein  enumerated. 

As  the  rooms  were  vacated,  and  the  material  torn  out 
from  time  to  time,  and  hauled  away,  the  engineer  in  charge 
of  the  building  would  keep  account  of  the  material  so  taken, 
showing  what  was  taken,  and  by  whom.  Afterwards  the 
memorandum  was  turned  into  the  department  store.  The 
items  were  not  entered  on  the  books  of  the  concern,  accord- 
ing to  the  testimony  of  the  bookkeeper  in  charge  of  the  books. 
The  company  failed,  and  a  receiver  was  appointed. 

At  the  trial  the  memorandum,  showing  material  the 
engineer  claims  was  turned  over  to  defendant,  could  not  be 
found.  The  manager  had  seen  this  lost  list,  and  personally 
made  a  memorandum  from  it  of  some  of  the  articles  but 
not  all,  in  a  small  book  referred  to  in  the  record  as  Exhibit 
B.  At  the  trial,  four  or  five  years  after  the  transaction,  the 
engineer  was  not  able  to  testify  as  to  the  exact  number  of 
bowls,  tubs,  lavatories,  etc.,  taken  by  the  defendant. 

We  think  the  matter  was  connected  up  in  Buch  a  way, 
and  the  loss  of  the  original  memorandum  accounted  for,  bo 
that  secondary  evidence  thereof  was  admissible  as  to  that 
part  of  the  memorandum  made  by  the  manager  himself.  That 
part  only  of  Exhibit  B  shown  to  have  been  made  by  the 
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person  producing  it  was  admitted  in  evidence,  and  other 
items  therein  were  excluded.  The  part  admitted  shows  the 
number  of  articles  alleged  to  have  been  taken  by  defendant. 
This  memorandum  was  used  by  the  manager,  who  testified 
as  a  witness,  to  refresh  his  memory,  and  admitted  in  evidence 
for  that  purpose.  Appellant  contends  this  was  error.  We 
think  not.  Under  the  circumstances,  the  manager  could  have 
testified  to  the  contents  of  the  lost  memorandum,  and  the  fact 
that  he  had  made  a  memorandum  from  the  original  could  be 
used  by  him  to  refresh  his  recollection.  The  engineer,  who 
made  the  original,  had  knowledge  of  the  facts  at  the  time  the 
articles  were  delivered,  though  he  could  not  at  the  trial  testify 
as  to  the  exact  number  of  articles  so  taken.  The  memorandum 
book  was  the  best  evidence  then  obtainable  as  to  the  number  of 
articles  delivered  to  the  defendant.  See  cases  in  Cummings  v. 
Insurance  Co.,  153  Iowa,  579;  Jones,  Evidence,  Sections  874- 
883  (Pocket  Ed.).  In  a  proper  case  a  copy  may  be  used  to 
refresh  memory,  if  the  failure  to  produce  the  original  is  ex- 
plained.   Jones,  Evidence,  Section  878. 

Another  small  memorandum  book,  Exhibit  A,  was  ad- 
mitted over  defendant's  objection.  This  was  admitted  in 
connection  with  the  testimony  of  the  party  who  made  it,  and 

who  had  knowledge  of  the  facts.  This  ex- 
hibit  covers  items  amounting  to  $37.  As  to 
this,  the  same  rule  applies  as  to  Exhibit  B,  except  that  Ex- 
hibit A  had  not  been  lost.  Neither  of  these  exhibits  were 
offered  or  admitted  as  account  books. 

2.    Instruction  No.  8  is  complained  of.    It  is  as  follows : 


(8)  In  the  event  that  you  determine  under  the  evi- 
dence offered  and  introduced  upon  this  trial,  and  under  the 
instructions  as  herein  given,  that  the  defendant  is  entitled 

to  recover  damages  in  some  sum  under  his 

8"  «urf*oi  Sam-     answer  *nd  counterclaim  as  pleaded  by  him, 

•gwK  lnitruc-     y0U  are  instructed,  as  a  matter  of  law,  that 

the  measure  of  damages  is  the  difference  be- 
tween the  contract  price  which  the  defendant  had  agreed  to 


/ 
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pay  for  said  goods,  wares,  and  merchandise  to  be  furnished 
and  delivered  to  him,  and  the  reasonable  market  value  of 
such  goods  which  plaintiff's  assignor  failed  to  furnish  and 
deliver  to  said  defendant,  if  you  find  the  fact  so  to  be,  when 
the  contract  was  broken  and  violated,  if  you  so  find. 

The  reasonable  market  value  of  personal  property  is 
established  when  other  property  of  the  same  kind  has  been 
the  subject  to  purchase  and  sale  to  such  an  extent  that  the 
value  or  price  becomes  fixed  in  that  locality  or  market,  and  in 
this  connection  you  are  entitled  to  give  the  evidence  offered 
and  introduced  in  this  case  as  to  the  reasonable  market  value 
of  the  goods,  wares,  and  merchandise  in  question  at  the  time 
and  place  in  question  such  weight  to  which  you  deem  it  en- 
titled. 

In  our  opinion,  the  instruction  is  not  erroneous  as  ap- 
plied to  the  facts  in  this  case.  No  instruction  was  asked  by 
defendant  on  this  point. 

3.  One  of  the  grounds  in  the  motion  for  new  trial  was 
alleged  newly  discovered  evidence.    This  consisted  of  carbon 
copies  of  three  letters  claimed  to  have  been  written  by  de- 
fendant to  C.  C.  Crowell,  the  president  of 
4'  neBwiy™twv.     plaintiff  company.    The  defendant's  affidavit 
ered  «yidence.     gj10WS  tkat  he  searched  for,  but  was  unable  to 

find,  these  copies  until  after  the  trial. 

We  do  not  find  in  the  record  that  he  served  notice  on 
plaintiff,  or  its  officers,  to  produce  the  originals.  If  he  had 
done  so,  it  may  be  they  would  have  been  produced.  Two 
letters  from  Crowell  to  defendant  were  introduced  in  evi- 
dence at  about  the  same  dates,  and  it  would  have  been  proper 
enough  for  the  jury  to  have  had  all  the  letters  between  the 
parties  on  this  matter.  But  the  three  letters  alleged  to  have 
been  newly  discovered  were  not  admissible  to  impeach  the 
Crowell  letters,  because  defendant  himself  offered  in  evidence 
the  letters  from  Crowell.  Defendant  testified  as  a  witness 
to  substantially  all  the  statements  made  by  him  in  the  let- 
ters, so  that  the  letters  would  be  cumulative. 
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There  was  no  error  here.    There  was  no  prejudicial  error, 
and  the  judgment  is  Affirmed. 

Weaver,  C.  J.,  and  Ladd  and  Evans,  JJ.,  concur. 


Martha   Ellen  McPherson,    (nee  Casson),  Appellee,  v. 
A.  H.  Day,  Chief  of  Police,  et  al.,  Appellants. 

Industrial  schools:  inoobrigibles  :  commitment  and  detention. 
Under  the  statute  authorizing  the  eomitment  of  an  incorrigible  girl 
to  the  industrial  school  until  she  attains  the  age  of  twenty-one 
years,  one  may  be  detained  in  the  school  for  the  statutory  period, 
although  she  attained  her  majority  at  eighteen  and  was  then  married. 

Appeal  from  Polk  District  Court. — Hon.  W.  H.  McHenry, 

Judge. 

Saturday,  November  22,  1913. 

This  is  a  habeas  corpus  proceeding.  It  was  brought  by 
the  plaintiff  against  officers  including  the  members  of  the 
Board  of  Control  to  test  the  legality  of  her  detention  at  the 
Industrial  School  for  Girls  at  Mitchellville.  The  writ  was 
sued  out  on  March  21,  1912.  After  hearing  upon  the  merits 
the  writ  was  sustained  and  an  order  entered  directing  the  re- 
lease of  the  plaintiff.    The  defendants  appeal.    Reversed. 

Oeorge  Cosson,  Attorney  General,  and  C.  A.  Bobbins, 
Assistant  Attorney  General,  for  appellants. 

Halloran  &  Starkey,  for  appellee. 

No  argument  for  appellee. 

Evans,  J. — On  March  4,  1910,  upon  the  petition  of  her 
mother,  the  plaintiff,  then  Martha  Ellen  Casson,  was  duly 
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committed  as  an  incorrigible  to  the  Industrial  School  at 
Mitchellville.  On  December  13,  1911,  she  escaped  there- 
from and  was  not  apprehended  until  March  21, 1912,  on  which 
date  she  made  known  to  the  officers  her  presence  at  Des 
Moines.  On  March  14,  1912,  she  had  attained  her  majority, 
to  wit,  eighteen  years  of  age.  On  the  same  day  she  was 
married  to  Querney  McPherson.  The  ground  upon  which 
the  trial  court  directed  her  release  does  not  appear  from  the 
record.  We  have  no  argument  for  the  appellee.  The  argu- 
ment for  appellant  indicates  that  the  plaintiff  was  released 
because  she  had  attained  her  majority  both  by  her  marriage 
and  by  her  eighteenth  birthday. 

The  statute  under  which  she  was  committed  is  Code 
Supp.,  Section  2709,  and  is  as  follows: 

If  any  parent  or  guardian  shall  make  complaint  to  a 
judge  or  a  court  of  record  that  any  boy  or  girl,  over  the  age 
of  seven  ye^rs,  and  under  the  age  of  sixteen  years,  the  child 
or  ward  of  such  parent  or  guardian,  is  habitually  vagrant, 
disorderly  or  incorrigible,  said  judge  shall  issue  a  warrant 
to  the  sheriff  or  constable  to  cause  said  boy  or  girl  to  be 
brought  before  him  at  such  time  and  place  as  he  may  ap- 
point, when  and  where  he  shall  examine  the  parties,  and  if 
in  his  judgment  the  boy  or  girl  is  a  fit  subject  for  the  indus- 
trial school,  he  may  issue  an  order,  .  .  .  committing  said 
boy  or  girl  to  the  custody  of  the  superintendent  of  said 
school  for  reformation  and  instruction  until  he  or  she  attains 
the  age  of  twenty-one  (21)  years. 

The  order  of  commitment  followed  the  provisions  of  this 
statute.  It  is  manifest  from  the  foregoing  that  the  plaintiff 
was  not  illegally  restrained  and  that  her  period  of  detention 
did  not  expire  until  she  was  twenty-one  years  of  age.  The 
trial  court  therefore  erred,  and  its  order  must  be  reversed. 

The  situation  here  presented  is  quite  anomalous,  as  it 
may  result  in  confining  a  married  woman  in  the  Industrial 
School.  The  purpose  of  the  statute  in  question,  and  the  com- 
mitment thereunder,  was  for  the  attempted  betterment  of 
the  plaintiff,  and  it  ought  not  to  be  applied  arbitrarily  to  her 
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detriment  If  her  marriage  has  resulted  in  her  redemption, 
it  goes  without  saying  that  she  ought  not  to  be  returned  to 
the  school  In  such  a  ease  we  may  doubtless  assume  that  the 
appropriate  officers  will  take  appropriate  steps  for  her  re- 
lease. Under  the  peculiar  circumstances  confronting  us  in 
the  state  of  this  record,  we  deem  it  advisable  that  no  writ  or 
procedendo  shall  issue  upon  this  reversal  until  the  further 
order  of  this  court.  More  than  eighteen  months  transpired 
after  the  order  of  the  district  court  before  the  case  was  sub- 
mitted here.  A  showing  by  the  defendants  in  support  of  a 
motion  for  the  issuance  of  a  procedendo  will  be  considered 
if  hereafter  presented  at  any  time.    Reversed. 

Weaver,  C.  J.,  and  Ladd  and  Preston,  JJ.,  concur. 


Charles  L.  Tbuitt  and  May  Truitt,  Appellees,  v.  Margaret 
S.  Mackaman  and  F.  H.  Mackaman,  Appellants. 

Judgment  upon  stipulation:  finality.  Where  decree  was  entered 
against  one  of  the  defendants,  the  other  not  having  been  served 
with  notice  of  the  action,  and  after  time  for  appeal  plaintiff  and 
the  other  defendant  stipulated  that  the  evidence  taken  should  be 
submitted  and  that  the  decision  thereon  of  the  trial  judge  should 
be  considered  an  arbitration,  and  if  complied  with  within  a  certain 
time  the  cause  should  be  dismissed,  but  if  not  decree  should  be 
entered  against  such  defendant  on  the  same  terms  and  for  the 
same  amount  as  that  against  the  other  defendant:  Held,  that 
upon  failure  to  comply  with  the  finding  of  the  court  the  decree 
entered  was  final  and  not  appealable,  and  the  fact  that  a  right 
of  appeal  existed  from  the  judgment  against  the  other  defendant 
did  not  affect  the  force  of  the  stipulation  as  a  finality. 

Appeal   from   Polk    District    Court. — Hon.  Lawrence  De 

Graff,  Judge. 

Saturday,  November  22,  1913, 

Suit  in  equity  to  rescind  a  contract  or  purchase  and  sale 
on  the  ground  of  various  breaches  thereof.    At  a  previous 


254  Tbuitt  v.  Mackaman.  [162  Iowa 

trial  a  decree  was  entered  as  against  the  defendant  F.  H. 
Mackaman.  Upon  the  trial  now  under  review  a  decree  was 
entered  by  stipulation  against  the  other  defendant,  Margaret 
S.  Mackaman.  Both  defendants  appeal. — Dismissed  as  to 
both  appeals. 

Hdttoran  &  Starkey  and  Tesdall  &  Mackaman,  for  ap- 
pellants. 

Hager  &  Partish,  for  appellees. 

Evans,  J. — In  December,  1909,  the  defendants  sold  to 
the  plaintiffs,  by  written  contract,  certain  lots  in  the  city  of 
Des  Moines  and  agreed  to  erect  thereon  a  dwelling  house  ac- 
cording to  certain  specifications.  For  such  consideration  the 
plaintiffs  agreed  to  pay  the  defendants  the  sum  of  $3,000. 
One  thousand  dollars  of  such  consideration  was  paid  in 
March,  1910,  in  advance  of  performance.  In  December,  1910, 
plaintiffs  brought  this  action  against  both  defendants  to  re- 
scind the  contract  for  failure  of  performance  on  the  part 
of  the  defendants.  They  asked  to  recover  back  the  sum  of 
$1,000  paid  and  that  they  have  a  lien  therefor  upon  the  prem- 
ises involved.  In  March,  1911,  the  case  came  on  for  trial  as 
against  the  defendant  F.  H.  Mackaman  alone ;  no  service  hav- 
ing been  had  on  the  other  defendant.  Such  trial  resulted  in 
a  decree  for  the  plaintiffs  against  such  defendant,  and  sucb 
decree  was  duly  entered  of  record  on  March  20,  1911.  No 
appeal  was  ever  taken  from  such  decree.  On  January  11, 
1912,  the  cause  came  on  for  trial  as  to  the  defendant  Margaret 
S.  Mackaman.  Thereupon  the  parties  entered  into  a  very 
peculiar  stipulation.  They  stipulated  in  substance  f&at  the 
former  evidence  should  be  submitted  to  the  trial  judge  as  an 
arbitrator,  and  that  his  finding  and  decision  thereon  should 
be  "taken  as  an  arbitration  of  said  cause, "  and  that,  if  such 
finding  and  decision  should  be  complied  with  by  the  defeated 
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parties  "within  ten  days  from  the  time  said  finding  is  made, 
then  the  case  shall  be  ended  and  cause  dismissed  as  to  all 
defendants.  But,  if  said  finding  and  decision  are  not  so  com- 
plied with  and  the  said  award  and  costs  are  not  so  paid  within 
said  ten  days,  then  plaintiffs  shall  have  judgment  and  de- 
cree against  defendant  Margaret  S.  Mackaman  as  prayed  for 
the  same  amount  and  upon  the  same  conditions  and  terms 
as  heretofore  entered  against  defendant  F.  H.  Mackaman." 
A  finding  having  been  duly  made  against  the  defendant, 
and  she  having  failed  to  comply  with  the  same  for  more  than 
ten  days,  a  decree  was  entered  against  her  on  the  stipulation 
for  the  same  amount  and  upon  the  same  conditions  and  terms 
as  previously  entered  against  her  codefendant,  F.  H.  Macka- 
man. The  appellees  contend  that  no  appeal  will  lie  from  the 
decree  because  entered  upon  stipulation.  They  have  filed  a 
motion  to  dismiss  the  appeal  on  that  ground,  and  this  is  the 
first  question  that  confronts  us.  The  situation  is  a  very  pe- 
culiar one,  but  it  is  one  of  the  parties'  own  voluntary  mak- 
ing. There  was  no  attempt  to  repudiate  the  stipulation  in 
the  court  below.  There  was  no  objection  made  in  the  progress 
of  the  so-called  arbitration,  nor  any  exception  to  the  finding 
thereon,  nor  any  objection  to  the  entry  of  the  decree  upon  the 
stipulation.  We  have  therefore  a  clear  case  of  a  decree  by 
stipulation.  It  is  the  contention  of  counsel  for  appellant 
that  the  right  of  appeal  was  saved  in  such  stipulation  by  the 
provision  that  the  decree  to  be  entered  against  the  present 
defendant  was  to  be  "upon  the  same  conditions"  as  the 
former  decree  against  her  codefendant.  It  is  urged  that  there 
was  a  right  of  appeal  from  the  other  decree  under  the  law 
and  that  therefore  there  must  be  a  right  of  appeal  from  the 
present  decree.  There  was  no  appeal  in  fact  from  the  former 
decree.  The  time  for  taking  appeal  had  expired  before  the 
stipulation  here  involved  was  entered  into.  At  the  time  of 
the  stipulation  such  former  decree  was  a  verity  and  could 
not  thereafter  be  appealed  from.  If  the  stipulation  was  suffi- 
cient to  sustain  the  decree  in  the  lower  court,  it  must  neces- 
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sarily  be  sufficient  to  sustain  it  here;  if  the  stipulation  was 
necessarily  binding  upon  the  lower  court,  it  is  necessarily 
binding  upon  us  also.  Under  the  stipulation  the  trial  court 
could  not  have  entered  a  decree  for  the  defendants.  The  de- 
cree entered  was  the  only  one  which  the  court  could  enter 
without  violating  the  stipulation  of  the  parties.  It  would 
be  an  anomaly  if  we  could  reverse  the  trial  court  for  doing 
that  which  it  was  bound  to  do  under  the  stipulation.  And  yet 
the  contention  of  the  appellant  is  in  substance  that,  though 
the  stipulation  was  in  fact  binding  upon  the  lower  court,  it  is 
not  binding  upon  us  because  of  the  alleged  right  of  appeal. 
If  this  argument  could  be  sustained,  the  stipulation  was  worth 
nothing.  The  burden  of  proof  was  upon  the  plaintiffs.  It 
were  a  vain  thing  to  obtain  a  decree  by  stipulation  in  the 
lower  court,  if  the  decree  must  be  defended  upon  appeal  on 
its  merits  without  any  evidence  in  the  record  to  support  it. 
We  think  the  decree  entered  by  stipulation  in  the  lower  court 
was  a  final  disposition  of  the  case  and  left  nothing  upon  which 
error  can  be 'predicated  here.  The  appeal  must  therefore  be 
dismissed. 

We  have  already  noted  that  both  defendants,  F.  H. 
Mackaman  and  Margaret  S.  Mackaman,  appeal.  The  only 
decree  entered  against  F.  H.  Mackaman  was  so  entered  in 
March,  1911.  His  joining  in  the  present  appeal  was  doubt- 
less an  inadvertence.  No  point  or  claim  has  been  made  in 
his  behalf  in  the  argument.  To  avoid  confusion  in  the  rec- 
ord, however,  a  formal  order  will  be  entered  here  dismissing 
his  appeal  also  on  the  ground  that  it  was  not  perfected  within 
the  statutory  period. — Dismissed  as  to  both  appeals. 

Weaver,  C.  J.,  and  Ladd  and  Preston,  JJ.,  concur. 
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School  Corporation  of  the  Township  of  Richland,  War- 
ren County,  Iowa,  Appellant,  v.  Independent  School 
District  of  Hartford,  et  al.,  Appellees.     (Two  cases.) 

Schools:    creation  of  independent  district:    jurisdiction  of  board. 

1  In  the  organization  of  an  independent  school  district  under  the 
provisions  of  Code  Section  2794,  the  board  of  the  school  corporation 
in  which  the  portion  of  the  town  plat  having  the  largest  number  of 
voters  is  situated,  acquires  jurisdiction  to  proceed  upon  the  filing 
of  the  petition  by  the  voters  of  the  corporation.  The  petition  to 
be  filed  by  the  voters  of  the  contiguous  territory  proposed  to  be 
included  does  not  go  to  the  question  of  jurisdiction,  and  any  error 
of  the  board  in  passing  upon  the  sufficiency  of  the  second  petition 
will  not  defeat  its  jurisdiction  and  permit  a  collateral  attack  upon 
subsequent  proceedings. 

Same:    appeal.     The  remedy  for  one  aggrieved  by  the  action  of  a 

2  school  board  in  the  organization  of  an  independent  district,  where 
the  board  has  acquired  jurisdiction,  is  by  appeal  to  the  county 
superintendent. 

Same:    contiguous  territory.     That  some  of  the  government  subdi- 

3  visions  included  in  the  proposed  territory,  when  considered  sep- 
arately, were  not  contiguous  to  the  corporation  was  not  a  valid 
objection  to  the  organization  of  the  district.  If  all  the  subdivisions 
included  form  one  contiguous  body  and  such  body  is  contiguous  to 
the  corporation  such  subdivision  is  contiguous  within  the  meaning 
of  the  statute. 


Appeal  from  Warren  District  Court. — Hon.  Lorin  W.  Hays, 

Judge. 

Saturday,  November  22,  1913. 

Suit  in  equity  to  enjoin  the  defendant  school  district  and 
its  officers  from  issuing  certain  bonds  on  the  ground  of  al- 
leged illegality  in  the  organization  of  defendant  school  dis- 
trict.   Subsequent  to  the  institution  of  this  suit,  a  certiorari 
Vol.  162  Ia.— 17 
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proceeding  was  instituted  by  the  same  plaintiff  against  the 
same  defendants  for  the  purpose  of  testing  the  legality  of  the 
same  proceedings.  The  two  cases  were  tried  together  in  the 
court  below  and  are  submitted  here  upon  the  same  briefs. 
The  defendants  demurred  to  the  petition  in  the  first  suit  and 
moved  to  quash  the  writ  in  the  second.  The  demurrer  and 
motion  were  each  sustained,  and  the  plaintiff  appeals. — 
Affirmed  on  both  appeals. 

W.  M.  Wilson  and  Parsons  &  Mills,  for  appellant. 

Berry  &  Watson,  for  appellees. 

Evans,  J. — The  proceedings  attacked  by  the  plaintiff 
purported  to  have  been  had  in  pursuance  of  section  2794 
of  Code  Supplement,  which  is  as  follows : 

Formation  of  Independent  District.  Upon  the  written 
petition  of  any  ten  voters  of  a  city,  town  or  village  of  over 
one  hundred  residents,  to  the  board  of  the  school  corporation 
in  which  the  portion  of  the  town  plat  having  the  largest 
number  of  voters  is  situated,  such  board  shall  establish  the 
boundaries  of  a  proposed  independent  district,  including 
therein  all  of  the  city,  town  or  village,  and  also  such  con- 
tiguous territory  as  is  authorized  by  a  written  petition  of  a 
majority  of  the  resident  electors  of  the  contiguous  territory 
proposed  to  be  included  in  said  district,  in  not  smaller  sub- 
divisions than  entire  forties  of  land,  in  the  same  or  any 
adjoining  school  corporations,  as  may  best  subserve  the  con- 
venience of  the  people  for  school  purposes,  and  shall  give 
the  same  notices  of  a  meeting  as  required  in  other  cases,  at 
which  meeting  all  voters  upon  the  territory  included  within 
the  contemplated  independent  district  shall  be  allowed  to  vote 
by  ballot  for  or  against  such  separate  organization.  When 
it  is  proposed  to  include  territory  outside  the  town,  city  or 
village,  the  voters  residing  upon  such  outside  territory  shall 
be  entitled  to  vote  separately  upon  the  proposition  for  the 
formation  of  such  new  district,  by  presenting  a  petition  of 
at  least  twenty-five  per  cent,  of  the  voters  residing  upon  such 
outside  territory,  and  if  a  majority  of  the  votes  so  cast  is 
against  including  such  outside  territory  then  the  proposed 
independent  district  shall  not  be  formed. 
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It  is  conceded  that  a  petition  was  presented  to  the  school 
board  of  the  defendant  school  district  signed  by  ten  voters 
of  Hartford,  a  village  of  over  one  hundred  residents.  A 
further  petition  was  presented  to  the  same  board  signed  by 
seventy-one  voters  residing  in  contiguous  territory  outside  of 
such  village  and  which  was  proposed  to  be  included  in  the 
new  district.  Such  second  petition  purported  to  be  signed 
by  a  majority  of  the  voters  resident  in  such  contiguous  ter- 
ritory. The  school  board  found  such  to  be  the  fact.  In 
pursuance  of  such  petition  an  election  was  called  in  due  ac- 
cord with  the  provisions  of  the  statute.  By  proper  petition 
the  ballots  of  the  voters  of  such  contiguous  territory  were 
deposited  in  a  separate  ballot  box.  The  proposed  new  dis- 
trict included  eighteen  sections  of  territory  of  the  plaintiff, 
a  school  district  township.  We  infer  from  the  arguments 
that  the  proposition  for  the  organization  of  such  new  inde- 
pendent school  district  was  carried  by  a  majority  of  the  voters 
of  the  village  and  by  a  majority  of  the  voters  of  the  con- 
tiguous territory. 

The  principal  point  of  attack  by  plaintiff  is  that  the  sev- 
enty-one signers  of  the  second  petition  did  not  in  fact  con- 
stitute a  majority  of  the  voters  resident  in  such  contiguous 
territory;  it  being  averred  that  such  contiguous  territory 
contained  more  than  one  hundred  and  fifty  voters.  It  is  the 
claim  of  plaintiff,  appellant,  that  because  of  such  fact  the 
school  board  was  without  jurisdiction  to  proceed,  and  that  all 
subsequent  proceedings  were  therefore  void  and  subject  to 
collateral  attack. 

We  have  frequently  held  in  similar  cases  that  the  juris- 
diction of  the  board  attached  by  the  presentation  of  the  first 
petition,  and  that  it  devolved  upon  the  board  to  canvass  the 

second  petition  and  to  ascertain  whether  or 

£det!onde°nt     no^  **  contained  a  majority  of  the  voters  as 

dtetf J?  :of urte"  Provided  by  the  statute.     If  it  erred  in  its 

board-  conclusions,  its  jurisdiction  was  not  thereby 

defeated.    The  purpose  of  the  second  petition  and  the  canvass 
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thereof  was  preliminary  only.  It  was  intended  to  fix  the 
boundaries  of  the  proposed  district  for  the  purpose  only  of 
submitting  the  question  to  a  vote  of  the  electors  at  the  elec- 
tion called  for  that  purpose.  The  determination  of  the  ques- 
tion thus  proposed  rested  not  with  the  board  but  with  the 
voters  at  the  election.  The  veto  power  still  remained  with 
the  voters  of  the  contiguous  territory.  They  were  empowered 
to  vote  down  the  proposition  by  a  majority  of  the  votes  within 
the  proposed  new  territory. 

Under  the  provisions  of  section  2818  the  plaintiff  was 
empowered  to  appeal  from  the  action  of  the  board  to  the 
county  superintendent,  but  it  did  not  avail  itself  of  such 

privilege.  It  has  frequently  been  held  that 
appea  ^jg  was  jte  appropriate  remedy.  Independ- 
ent District  v.  Board,  25  Iowa,  305 ;  Munn  v.  District  Town- 
ship, 110  Iowa,  652.  That  an  error  of  the  board  in  the  can- 
vass of  the  second  petition  did  not  defeat  its  jurisdiction  is 
settled  by  the  following  cases :  Ryan  v.  Varga  et  al.,  37  Iowa, 
78 ;  West  v.  Whitaker,  37  Iowa,  598 ;  Baker  v.  Board,  40  Iowa, 
226 ;  Bennett  v.  Hetherington,  41  Iowa,  142 ;  Oliver  v.  Monona 
County,  117  Iowa,  49. 

It  is  argued  by  the  appellant  that  some  of  the 
territory  included  in  the  new  district  was  not  contiguous 
to  the  village  of  Hartford  within  the  meaning  of  the  statute. 

The  record  shows  that  eighteen  sections  were 
ttoous  °  terH-  included,  but  it  does  not  disclose  which  sec- 
ory#  tions  they  are.    If  we  understand  the  appel- 

lant's position,  it  is  that  some  of  the  sections  considered  sep- 
arately are  not  contiguous  to  the  village.  This  would  neces- 
sarily be  so.  No  contiguous  territory  could  be  included  but 
what  its  remoter  parts,  considered  separately  and  alone, 
would  be  noncontiguous  to  the  village.  It  is  not  claimed  but 
that  the  sections  included  form  one  continuous  body  and  that 
such  body  is  contiguous  to  the  village.  Defendant's  argu- 
ment, if  sustained,  would  make  it  impossible  to  include  any 
contiguous  territory  beyond  the  forty-acre  tracts  lying  upon 
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the  line  of  contiguity.  We  think  the  contention  is  without 
merit.  The.  respective  orders  of  the  trial  court  in  each  case 
are  affirmed. — Affirmed  on  both  appeals. 

Weaver,  C.  J.,  and  Ladd  and  Preston,  JJ.,  concur. 


Samson  Scott,  Appellant,  v.  Warren  W.  Scott,  Appellee. 

Negotiable  instruments:    pleadings:     estoppel.    Where  plaintiff  sued 

1  upon  a  negotiable  instrument  as  a  contract  of  the  foreign  state  in 
which  it  was  executed,  he  was  estopped  to  contend  in  argument 
that  it  was  a  contract  of  this  state. 

8ame:    limitations:     presumption.    In  the  absence  of  a  showing  to 

2  the  contrary,  the  statute  of  a  foreign  state  limiting  a  right  of 
action  upon  a  promissory  note  will  be  presumed  to  be  the  same 
as  that  of  this  state. 

i 

Appeal  from  Winneshiek  District  Court. — Hon.  A.  N.  Hob- 
son,  Judge. 

Saturday,  November  22,  1913. 

Action  upon  a  promissory  note.  The  defendant  pleaded 
the  statute  of  limitations  as  a  defense.  There  was  a  trial  +o 
the  court  without  a  jury.  There  was  a  judgment  for  the  de- 
fendant, and  the  plaintiff  appeals. — Affirmed. 

E.  W.  Cutting,  for  appellant. 

M.  A.  Harmon,  for  appellee. 

Evans,  J. — The  note  sued  on  was  as  follows:  "Cando, 
Dakota,  November  10,  1889.  One  year  (without  grace)  after 
date  I  promise  to  pay  to  the  order  of  Samson  Scott  $200  (two 
hundred  dollars)  at  the  Towner  County  Bank,  Cando,  Da- 
kota, value  received.    This  note  bears  interest  at  the  rate  of 
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twelve  per  cent,  from  date.  P.  0.  Cando,  N.  Dak.  Warren 
W.  Scott.' '  Payments  were  indorsed  upon  the  note  to  the 
amount  of  $180.  The  petition  prayed  for  a  balance  due  of 
$356. 

The  defendant  pleaded  that  the  note  was  executed  in 
North  Dakota  and  that  he  was  a  resident  of  such  state  at  the 
time  of  its  execution.  He  pleaded  also  that  under  the  statute 
of  limitations  of  North'  Dakota  such  note  was  barred  within 
six  years  after  it  became  due  and  that  he  continued  to  reside 
in  North  Dakota  for  more  than  six  years  after  such  date. 
He  also  pleaded  that  he  thereafter  in  1898  became  a  resident 
of  the  state  of  California  and  continued  as  such  resident  ever 
since;  that  by  the  statute  of  limitations  of  such  state  action 
on  such  note  would  be  barred  within  four  years.  He  pleaded 
further  that,  because  action  on  such  note  was  barred  in  North 
Dakota  and  in  California,  it  was  also  barred  in  Iowa  by  the 
provisions  of  secton  3452,  which  is  as  follows:  "When  a 
cause  of  action  has  been  fully  barred  by  the  laws  of  any 
country  where  the  defendant  has  previously  resided,  such 
bar  shall  be  the  same  defense  here  as  though  it  had  arisen 
under  the  provisions  of  this  chapter ;  but  his  action  shall  not 
apply  to  causes  of  action  arising  within  the  state.'9  To  meet 
the  plea  of  the  statute  of  limitations  the  plaintiff  took  the 
position  that  the  note  sued  on  was  an  Iowa  contract  and  not 
a  North  Dakota  contract,  and  that  the  cause  of  action  thereon 
arose  within  this  state. 

It  is  undisputed  that  the  note  in  question  was  actually 
signed  in  North  Dakota  by  the  defendant  and  that  he  was  a 
resident  of  North  Dakota  at  that  time.  The  parties  are 
brothers.  The  plaintiff  testified  as  a  witness  that  the  defend- 
ant sent  him  the  note  by  mail  to  Iowa  with  a  request  for  a  loan 
for  such  amount.  The  plaintiff  then  resided  in  Iowa.  He  also 
testified  in  substance  that  in  compliance  with  such  request 
he  sent  a  draft  for  such  amount.  The  testimony  of  the  parties 
is  in  conflict  as  to  the  circumstances  attending  the  loan.  There 
appears  to  have  been  an  attempt  on  the  part  of  the  plaintiff 
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to  bring  the  facts  within  the  ease  of  Moron  v.  Moron,  144 
Iowa,  451.  In  so  far  as  there  was  conflict  in  the  testimony 
at  this  point,  the  trial  court  found  with  the  defendant  and 
found  that  the  note  was  a  North  Dakota  contract.  *  Indeed, 
the  plaintiff  himself  testified  that  he  sent  the  draft,  not  to 
the  defendant,  but  to  another  brother  who  delivered  it  to  the 
defendant  in  North  Dakota  after  procuring  possession  of  a 
mortgage  which  was  given  to  secure  the  same. 

Because  of  another  feature  of  the  case  we  do  not  deem 
it  necessary  to  deal  with  the  circumstances  under  which  the 
note  was  made  as  bearing  upon  the  question  whether  it  was 

a  North  Dakota  contract.    If  the  defendant 's 

1.  Nbqotublb 

instruments:    evidence  be  accepted,  it  was  clearly  such.    It 
estopped  Triii  ^  noted  that  the  note  bears  twelve  per 

cent,  interest.  The  plaintiff  sued  upon  it  and  prayed  for 
judgment,  with  interest  at  the  rate  of  twelve  per  cent.  In 
justification  of  such  demand  he  pleaded  that  the  specified 
rate  of  interest  was  lawful  in  North  Dakota  where  the  note 
was  executed.  That  is  to  say,  he  sued  upon  it  expressly  as 
a  North  Dakota  contract.  He  never  withdrew  these  allega- 
tions nor  amended  his  petition  at  this  point  nor  reduced  his 
prayer  for  judgment.  Manifestly,  therefore,  the  plaintiff  is 
in  no  position  to  contend  in  argument  that  the  note  was  an 
Iowa  contract. 

If  the  note  was  not  an  Iowa  contract,  then  concededly 
an  action  thereon  would  be  barred  in  this  state  by  the  pro- 
visions of  section  3452  of  the  Code,  whenever  barred  under 

the  laws  either  of  North  Dakota  or  of  Cali- 

2"  ?ion*::  pr*-ltft"     f ornia.    It  is  contended  by  appellant  that  it 

sump  on.  ^^  ^  barred  under  the  laws  of  North 

Dakota  because  the  statute  was  tolled  by  partial  pay- 
ments; the  last  one  being  in  1893.  We  need  not  pass  upon 
this  question  because  action  on  the  note  was  undoubtedly 
barred  by  the  laws  of  California,  where  the  plaintiff  lived 
from  1898  to  the  time  of  bringing  this  action,  which  was 
March  13,  1911.  The  defendant  pleaded  the  statute  of  Cali- 
fornia under  which  the  action  would  bar  there  in  four  years. 
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The  plaintiff  calls  our  attention  to  the  insufficiency  of  de- 
fendant's proof  at  this  point.  The  defendant  introduced  in 
evidence  only  the  particular  paragraph  upon  which  he  relied. 
For  want  of  appropriate  context,  it  does  not  appear  from 
such  paragraph  that  it  is  a  part  of  the  statute  of  limitations'. 
The  meagerness  of  the  offer  is  subject  to  criticism.  The  de- 
fendant, however,  purported  to  offer  the  same  as  a  part  of 
the  California  statute  on  that  subject,  which  he  had  fully 
and  specifically  pleaded.  No  objection  was  made  to  the  offer, 
nor  does  it  appear  that  any  question  was  made  in  the  court 
below  as  to  its  sufficiency. 

If  we  should  now  ignore  such  paragraph  of  the  statute 
so  introduced,  it  would  only  leave  the  record  silent  as  to  the 
period  of  limitation  in  California.  In  that  state  of  the  rec- 
ord, we  must  presume  the  law  of  California  to  be  the  same 
as  that  of  Iowa.  So  presuming,  action  would  be  barred  in 
California  within  ten  years.  From  either  point  of  view, 
therefore,  the  action  was  barred  in  California. 

The  judgment  of  the  district  court  is  therefore  Affirmed. 

Weaver,  C.  J.,  and  Ladd  and  Preston,  JJ.,  concur. 


Harry  Tullis,  Appellee,  v.  H.  S.  Chase  &  Company,  Ap- 
pellant. 

Contracts   of   employment:    discharge   of   servant:    instructions. 

1  Where  the  terms  of  a  contract  for  personal  services  are  in  dispute 
it  is  for  the  jury  to  determine  what  the  terms  in  fact  are.  If  the 
contract  of  employment  in  the  instant  case  was  as  claimed  by 
plaintiff,  which  the  jury  was  authorized  to  find,  the  instruction  aa 
given  relative  to  the  right  of  defendant  to  discharge  him  before 
completion  of  the  service  was  sufficient,  and  there  was  no  error  in 
refusing  the  requested  instructions. 

Same:    weight  of  evidence.    The  greater  number  of  witnesses  in  favor 

2  of  one  party  does  not  necessarily  establish  the  weight  of  the  evi- 
dence in  his  favor,  as  this  is  a  question  for  the  jury. 
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Instructions:    matters  not  in  issue.    The  court  is  not  required  to 

3  instruct  upon  questions  neither  pleaded  nor  proven. 

Pleadings:     counterclaim.     The  defendant  in  an  action  for  personal 

4  services  cannot  recover  a  claimed  over-payment  unless  he  has  pleaded 
the  same  as  a  counter-claim  or  asked  affirmative  relief:  an  answer 
containing  an  itemized  statement  merely  of  debits  and  credits  is 
not  sufficient.  / 


Appeal    from    Polk  District  Court. — Hon.    Lawrence    De 

Graff,  Judge. 

Saturday,  November  22,  1913. 

This  is  an  action  for  damages  for  breach  of  an  alleged 
oral  contract,  by  the  terms  of  which  defendant  agreed  to  em- 
ploy plaintiff  for  one  year,  at  $45  per  month,  and  in  which 
contract  it  was  further  agreed  that,  as  a  part  of  the  services 
to  be  performed  by  plaintiff,  he  should  buy  from  defendant  a 
motorcycle  for  $200,  to  be  paid  for  in  eight  monthly  install- 
ments of  $25  each,  and  to  use  the  same  in  making  deliveries 
for  defendant.  Plaintiff  alleges  that  defendant  discharged 
him  before  the  end  of  the  year.  Defendant  alleges  that  plain- 
tiff refused  and  neglected  to  use  the  motorcycle,  or  have  the 
same  repaired,  according  to  the  terms  of  his  agreement,  and 
that  for  this  reason  he  was  discharged.  There  was  a  jury 
trial,  and  a  verdict  and  judgment  for  plaintiff  for  $100.72. 
Defendant  appeals. — Affirmed. 

Brammer  &  Berryhill,  for  appellant. 

Franklin  &  Miller,  for  appellee. 

Preston,  J. — Defendant  requested  two  instructions,  as 
follows : 

(1)  The  burden  of  proof  is  upon  plaintiff,  and  before 
he  can  recover  he  must  prove  by  a  preponderance  of  the  evi- 
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dence:  First.  That  the  contract  set  out  in  plaintiff's  petition 
is  the  contract  entered  into  on  or  about  June  10,  1911,  by 
and  between  plaintiff  and  defendant.  Second.  That  the  de- 
fendant discharged  plaintiff  without  reasonable  cause. 

(2)  The  obligation  of  a  servant  to  be  diligent  in  the 
performance  of  his  duties  and  to  obey  all  lawful  and  rea- 
sonable commands  of  his  master  is  implied  from  the  con- 
tract of  employment.  If  you  find  that  plaintiff  was  guilty 
of  negligence  in  the  performance  of  his  duties,  and  dis- 
obedient in  carrying  out  the  lawful  and  reasonable  commands 
of  his  employer,  plaintiff's  discharge  was  not  without  reason- 
able cause,  and  you  are  instructed  to  find  for  the  defendant. 

They  were  refused.  On  the  subject  referred  to  in  re- 
quested instruction  No.  2,  the  court  gave  an  instruction  as 
follows : 

(3)  If  you  find  from  the  evidence  as  hereinbefore 
instructed  that  the  plaintiff  was  ready,  able,  and  willing  to 
perform  the  services  necessary  in  pursuance  of  the  terms 
and  conditions  of  the  contract  between  said  plaintiff  and 
defendant  as  determined  by  you,  and  that  the  defendant, 
without  cause,  discharged  the  plaintiff  before  the  entire 
services  were  completed  under  the  terms  of  the  contract,  this 
would  not  prevent  the  plaintiff  from  recovery,  as  the  law 
forbids  parties  to  enter  into  a  legal  contract  from  wantonly, 
and  without  cause,  repudiating  such  contract  to  the  injury 
and  detriment  of  the  other  parties  thereto.  But,  if  you  find 
that  the  plaintiff  was  not  in  good  faith  carrying  out  or 
attempting  to  carry  out  the  said  contract  according  to  its 
terms  and  conditions,  then  and  in  that  case  the  defendant 
would  have  a  right  to  dispense  with  the  services  of  the  plain- 
tiff, and  terminate  said  contract. 

Appellant  contends  that  the  refusal  to  give  No.  2  asked 
by  it,  and  giving  No.  3,  was  error.  There  was  a  dispute  as 
to  the  terms  of  the  contract.     Plaintiff  claimed  defendant 

contracts         was  *°  Pay  *or  an<*  ^eeP  up  ^e  ^P^1"8  on  tke 
mbnt^SS"       motorcycle,  with  which  plaintiff  was  to  de- 

Jervant  :°*  l*ver  groceries,  while  defendant  claimed  plain- 

Inatmctions.         tiff  wftg  %Q  ^  ^     plaintiff  daims  the  ^ 

chine  became  out  of  repair,  and  that  he  could  not  use  it; 
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that  at  the  direction  of  the  counterman,  who,  as  we  under- 
stand, was  the  one  in  charge  of  deliveries,  plaintiff  drove  a 
wagon,  instead  of  using  the  motorcycle.  Plaintiff  did  drive 
a  wagon  the  last  week  he  worked  for  defendant.  Plaintiff 
says  he  told  the  counterman  the  cycle  was  out  of  repair.  De- 
fendant claims  plaintiff  was  lazy;  but  the  president  of  de- 
fendant company  testifies  that  he  discharged  plaintiff  be- 
cause plaintiff  would  not  have  the  cycle  repaired.  The  only 
neglect  or  disobedience  charged  was  the  failure  of  plaintiff  to 
have  the  motor  repaired.  If  the  contract  was  as  claimed  by 
plaintiff,  and  it  was  for  the  jury  to  say,  he  was  not  required 
to  repair  the  machine,  and  in  that  case  a  discharge  on  that 
ground  would  not  be  justified. 

There  is  no  material  difference,  we  think,  between  the 
instructions  asked  and  the  one  given,  and,  under  the  circum- 
stances, we  think  the  one  given  was  all  that  was  required. 

While  defendant  has  the  greater  number  of  witnesses  as 
to  the  length  of  the  term  of  employment,  and  its  terms,  and 

appears  to  us  to  have  the  preponderance,  still 
2"  5*13*  of  it  was  for  the  jury  to  weigh  the  evidence  and 

determine  the  controverted  facts. 

Defendant  claimed,  but  the  claim  was  denied  by  the 
plaintiff,  that  plaintiff  was  to  take  the  place  of,  and  assume 
the  duties  and  obligations  of,  one  Samuels  in  a  written  con- 
tract with  defendant,  which  provided  that  defendant  had  the 
right  to  discharge  if  he  "did  not  work  to  the  interest  of" 
defendant,  or  because  "of  little  use,"  etc.,  and  that  the  court 
should  have  instructed  on  this  feature  of  the  case.  But  the 
trouble  with  this  contention  is  that  defendant  did  not  allege, 
nor  did  its  witnesses  testify,  that  this  was  the  reason  for  the 
discharge. 

Some  of  the  other  instructions  are  complained  of.  The 
substance  of  No.  1  is  that  it  places  the  burden  upon  plaintiff 
to  show  that  he  performed  the  services,  or  was  ready,  able, 
and  willing  to  perform  the  services,  which  he  was  to  perform 
by  the  terms  of  the  contract,  as  alleged  by  him,  and  that  de- 
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f endant  has  not  paid  plaintiff  for  all  said  services,  as  provided 
by  the  terms  of  the  contract,  as  alleged  and  claimed  by  him ; 
that,  if  the  jury  fail  to  so  find,  then  the  verdict  should  be  for 
defendant. 

Defendant  claimed  that  it  had  overpaid  plaintiff,  under 
the  contract  as  it  claimed  it  to  be,  and  set  out  as  part  of  its 

answer  an  itemized  statement  of  debits  and 
8*  mattos0^??81  credits,  which  plaintiff  admitted  to  be  cor- 
rect. But  defendant  did  not  file  a  counter- 
claim or  ask  any  affirmative  relief  against  plaintiff. 

Under  instruction  No.  1,  before  plaintiff  could  recover, 
he  was  required  to  establish  the  contract  as  he  claimed  it  to 
be.  This  was  in  accord  with  instructions  No.  1  asked  by  de- 
4.  pleadings:  f endant.  Defendant  requested  but  two  in- 
counterciaii.  structions;  if  any  further  was  desired  as  to 
the  affirmative  matters  relied  upon  by  defendant,  it  should 
have  requested  further  instructions  on  that  point.  Harvester 
Co.  v.  Walker,  138  Iowa,  638. 

Instruction  No.  4  is  not  in  conflict  with  the  others ;  this 
one  deals  with  the  question  of  damages,  and  plaintiff's  duty 
to  use  efforts  to  obtain  other  employment,  and  to  credit  any 
such  on  his  damages,  if  any.  The  latter  part  of  this  instruc- 
tion also  advised  the  jury,  substantially,  that,  if  plaintiff 
failed  to  perform  the  contract,  and  defendant  was  justified 
in  discharging  plaintiff,  and  plaintiff  had  been  paid  for  serv- 
ices rendered,  then  plaintiff  would  not  be  entitled  to  recover 
the  balance,  and  that  in  such  case  defendant  should  have  the 
verdict.  Plaintiff  claimed  a  larger  amount  than  that  allowed 
by  the  jury.  A  verdict  for  a  larger  amount  would  have  had 
support. 

"We  would  not  be  justified  in  interfering  because  of  any- 
thing shown  in  the  record,  and  the  judgment  is  therefore 
Affirmed. 

Weaver,  C.  J.,  and  Ladd  and  Evans,  JJ.,  concur. 
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Kathertn  M.  Davis  and  John  W,  Davis,  Appellants,  v. 
Central  Land  Company,  Francis  E.  Trent  and  John 
O.  Trent. 

Fraud:    damages:    pboof.     In    a   suit   against   agents   for   damages 

1  because  of  their  misrepresentations  concerning  property  sold  by 
them,  proof  of  knowledge  of  the  falsity  is  essential  to  recovery. 

Same:     knowledge:     pleading:     suffiency:     new    trial.     A   peti- 

2  tion  alleging  that  defendants  falsely  and  fraudulently  repre- 
sented that  the  property  sold  plaintiffs  extended  to  an  alley,  impli- 
edly charges  knowledge  of  the  falsity  of  the  representations;  and  in 
the  absence  of  any  criticism  of  the  pleading  until  after  verdict, 
every  legal  intendment,  is  to  be  admitted  in  its  support,  and  a  new 
trial  should  not  be  granted  because  of  its  insufficiency  in  that 
respect. 

Same:    false  representations:    knowledge:    evidence.     Where  an 

3  agent  was  employed  to  sell  a  house  and  lot,  and  with  no  knowledge 
as  to  the  boundary  of  the  lot  represented  to  the  purchaser  as  of  his 
own  knowledge  that  it  extended  to  the  alley,  thereby  inducing  the 
purchase,  he  was  liable  on  the  ground  of  fraud  for  the  damage 
thus  sustained;  as  the  boundary  of  the  lot  was  easily  ascertainable 
and  not  a  mere  matter  of  opinion,  and  the  representation  was  con- 
cerning a  fact  the  truth  or  falsity  of  which  it  was  his  duty  to  know. 
Evidence  held  to  sustain  a  finding  that  with  no  knowledge  whatever 
as  to  the  boundary  of  the  property  in  question  defendant  repre- 
sented that  it  extended  to  the  alley,  for  the  purpose  of  inducing 
plaintiff  to  purchase. 

Appeal  from  Polk   District    Court, — Hon.    Lawrence    De 

Graff,  Judge. 

Saturday,  November  22,  1913. 

Action  for  deceit  in  the  sale  of  property  resulted  in  a 
verdict  for  plaintiff.  From  an  order  granting  a  new  trial,  the 
plaintiff  appeals. — Affirmed. 
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John  L.  Gillespie,  for  appellants. 

C.  D.  Burkheimer,  for  appellees. 

Ladd,  J. — The  misrepresentation  alleged  was  that  the 
property  known  as  No.  1822  West  Tenth  street,  in  Des 
Moines,  purchased  by  plaintiff,  extended  back  to  the  alley, 
whereas  it  did  not,  but  lacked  thirty-five  feet  or  more  of  doing 
so.  The  property  was  owned  by  Fletcher  &  Van  Vliet  and 
defendants  were  acting  as  their  agents  in  finding  a  purchaser. 
A  cash  payment  of  $250  was  exacted,  and  defendants  loaned 
the  plaintiffs  this  amount,  which  was  paid  by  her  on  the  con- 
tract. Upon  discovering  that  the  lot  did  not  extend  to  the 
alley,  plaintiffs  notified  defendants  that  they  would  rescind 
the  contract,  and  requested  the  return  of  the  note.  It  had 
been  negotiated,  and  this  action  was  brought  for  the  amount 
thereof  alleged  as  damages  and  .the  cost  of  moving  household 
goods  in  and  from  the  premises. 

Had  plaintiffs  elected  to  rescind,  the  contract  so  advising 
Fletcher  &  Van  Vliet,  and  brought  an  action  for  recovery 
of  the  payment  made  scienter  might  not  have  been  material. 

But  the  action  is  against  defendants  as  their 

1 .  Fraud  :  dam- 

ages:  proof.  agents,  and  fraud  on  the  part  of  defendants 
must  have  been  established  to  warrant  the  recovery  of  dam- 
ages. 

One  of  the  grounds  of  the  motion  for  new  trial  was  that 
the  petition  did  allege  knowledge  of  the  falsity  of  the  repre- 
sentations averred.     It  recited  that  plaintiffs  informed  de- 
fendants that  they  wished  to  purchase  prop- 
edge  of  fraud :  erty  which  abutted  an  alley,  as  they  expected 
sufficiency:      to  keep  a  horse  and  buggy,  that  when  the 

new  trial.  .  . 

premises  were  being  shown  to  them,  by  John 
G.  Trent,  one  of  defendants  then  asked  if  the  lot  extended 
to  the  alley,  and  that  he  "falsely  and  fraudulently  stated, 
represented,  and  warranted  that  the  premises  extended  from 
Tenth  street  back  to  the  alley,  running  between  Tenth  and 
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Eleventh  streets."  This  language  is  repeated  in  alleging 
that  plaintiffs  relied  on  the  misrepresentations  and  were  in- 
duced thereby  to  enter  into  a  contract  of  purchase.  Again, 
it  was  averred  that,  when  moving  in,  plaintiffs  "discovered 
that  said  statements,  representations,  and  warranties  made  by 
said  John  6.  Trent  for  and  in  behalf  of  the  defendants  relative 
to  said  premises  were  false,  fraudulent,  and  untrue,  and  were 
made  by  the  defendants  for  the  purpose  of  deceiving  and 
defrauding*  these  plaintiffs  and  for  the  purpose  of  inducing 
them  to  enter  into  said  contract."  The  petition  was  not  as- 
sailed, and  one  of  the  questions  to  be  determined  is  whether  it 
sufficiently  alleged  knowledge  of  the  falsity  of  the  representa- 
tion on  the  part  of  defendants. 

As  the  petition  was  not  criticised  until  after  verdict, 
every  legal  intendment  is  to  be  admitted  in  its  support. 
The  allegations  that  the  representations  were  false  and  fraud- 
ulent implies  that  defendants  knew  them  to  be  false.  In 
Merwm  v.  Arbuckle,  81  111.  501,  it  was  said,  in  approving  an 
instruction:  "As  the  scienter  enters  into  and  is  necessary  to 
a  fraudulent  representation,  the  instruction  virtually  in- 
formed the  jury  that  the  representations  must  have  been 
made,  knowing  them  to  be  false:  Then  when  they  were  in- 
formed that  they  must  have  been  fraudulent,  they  were,  in 
substance,  told  that  they  must  have  been  not  only  false  but 
plaintiff  in  error  knew  it."  Forsyth  v.  Vehmeyer,  176  111. 
359  (52  N.  E.  55).  Bayard  v.  Malcolm,  2  Johns.  (N.  Y.) 
550  (3  Am.  Dec.  450).  In  Beebe  v.  Knapp,  28  Mich.  56,  the 
allegation  was  that  defendant  falsely  and  fraudulently  rep- 
resented a  note  to  be  good,  and,  of  an  objection  that  knowl- 
edge that  it  was  not  good  was  not  alleged,  the  court,  through 
Christiancy,  J.,  said: 

As  to  the  want  of  a  scienter,  it  is  true  the  declaration 
does  not,  in  so  many  words,  allege  that  the  defendant  at  the 
time  'well  knew  that  the  said  note  was  not  good  and  the 
maker  irresponsible,'  but  it  does  allege  that  they  'falsely  and 
fraudulently'  represented  the  note  to  be  good,  and  the  maker 
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responsible.  The  term  'fraudulently/  in  this  connection,  of 
itself  implies  knowledge  of  the  falsehood  of  the  representa- 
tions, or  sufficient  knowledge,  at  least,  to  render  them  liable 
for  the  consequences  of  the  fraud.  See  1  Chitty's  PL  157; 
2  East,  446 ;  4  Bing.  73 ;  Id.  66.  At  all  events,  this  is  at 
least  an  argumentative  allegation  of  defendants'  knowledge, 
and,  not  being  demurred  to,  is  cured  by  verdict.  Kean  v. 
Mitchell,  13  Mich.  207. 

20  Cyc.  100.  See,  also,  Cotvin  v.  Toole,  31  Iowa,  513 ; 
Langsdale  v.  Girton,  51  Ind.  99 ;  Bank  of  Montreal  v.  Thayer 
(C.  C.)  7  Fed.  622.  There  was  no  such  defect  in  the  pleading 
as  to  exact  the  granting  of  a  new  trial. 

II.  Another  ground  of  motion  for  a  new  trial  was  that 
the  evidence  was  insufficient  to  warrant  a  finding  that  de- 
fendants had  knowledge  that  the  lot  did  not  extend  to  the 

alley.  Mrs.  Davis  testified  that:  "After  we 
representa-  e  had  looked  through  the  house,  we  were  stand- 
edge  :"  evi-         ing  in  the  kitchen  when  Mr.  Davis  asked  Mr. 

dence. 

Trent  if  the  lot  ran  back  to  the  alley,  and  he 
informed  him  that  it  did.  Mr.  Davis  said  the  reason  he 
wanted  to  know,  in  his  business,  he  had  goods  to  deliver,  and 
he  expected  to  have  some  kind  of  vehicle,  a  horse  or  a  car." 
And  Mr.  Trent  then  said:  "Well,  you  have  plenty  of  room. 
There  is  a  barn  on  the  rear  of  the  next  lot  to  the  south.  This 
lot  and'  the  lot  to  the  south  on  which  there  was  a  barn  at  the 
rear  close  to  the  alley  were  apparently  the  same  length.' ' 
The  witness  then  described  the  ground  between  the  house  and 
the  alley,  and  proceeded:  "John  Trent  pointed  to  the  alley, 
which  was  at  the  rear  end  of  the  lot.  The  alley  pointed  out 
by  him  had  been  used  and  teams  had  driven  up  and  down  that 
alley,  and  the  result  of  driving  along  the  alley  could  be  seen. 
.  .  .  Mr.  Davis,  Mrs.  Darnell,  and  myself  heard  Mr. 
Trent  make  'these  statements  about  the  lot  running  clear 
back  to  that  alley,  which  alley  was  back  of  the  other  barn 
on  the  lot  to  the  south."  Mr.  Davis  testified:  "I  asked  John 
Trent,  in  regard  to  this  lot,  whether  it  ran  back  to  the  alley 
or  not,  and  I  told  him  the  reason  why  I  wanted  to  know  that, 
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that  we  expected  later  to  remove  our  factory  from  Oska- 
looea  to  Des  Moines,  and  that  I  would  have  to  have  a  place 
where  I  could  have  a  barn  so  I  could  have  some  way  of  de- 
livering my  truck,  my  cigars,  and  he  said  there  would  be 
plenty  of  room  there,  and  he  pointed  to  the  barn  on  the 
south.  He  said : '  You  have  got  lots  of  room.  There  is  a  man 
there  right  on  the  lot  next  to  you  has  got  a  barn.  I  do  not 
see  what  there  would  be  to  hinder  you  from  building  a  barn 
there. '  I  said, '  Well  that  looks  all  right  because  I  would  want 
to  have  a  place  where  I  could  have  a  barn. '  ...  If  I  re- 
member right,  I  think  we  walked  out  to  the  alley  or  barn." 
Mrs.  Darnell  swore  that:  "John  Trent  showed  us  where  the 
end  of  the  lot  went  to  the  alley.  It  was  perfectly  smooth 
clear  back  to  the  alley.  I  could  see  nothing  but  smooth 
ground.  John  Trent  told  them  they  could  have  plenty  of 
room  to  build  a  barn,  that  the  folks  down  on  the  other  lot 
had  a  barn  on  their  lot,  and  that  Davis  could  build  a  barn 
on  their  lot,  too."  On  the  other  hand,  Trent  testified 
that  he  told  plaintiffs  in  showing  the  lot  that  he  "  thought 
the  lot  went  to  the  alley,  but  would  have  to  find  out  from 
Van  Vliet";  that  he  "did  think  the  lot  went  to  the  alley"; 
that  he  did*  not  know  where  the  boundaries  were ;  that  Davis 
talked  about  building  a  barn;  that  he  next  met  them  at  de- 
fendants' office,  when  Mr.  Van  Vliet  was  called;  that  they 
then  inquired  about  the  size  of  the  lot;  and  that  he  told  them 
they  would  have  to  find  out  of  Van  Vliet."  The  latter  testi- 
fied that  he  told  "the  Davises  that  the  lot  was  smaller  than 
a  full  lot  and  would  not  be  as  big  a  lot  as  they  would  expect 
in  smaller  towns;  that  he  read  the  description  to  them  and 
told  them  there  was  an  easement  over  the  right  of  way  back 
of  the  house  which  would  give  them  access  to  the  alley." 

From  this  testimony,  the  jury  might  have  found  that 
Trent  had  no  knowledge  whatever  as  to  the  boundaries  of  the 
premises,  that,  to  induce  plaintiffs  to  buy  the  same,  he  repre- 
sented that  the  property  extended  to  the  alley,  and  the  precise 
question  is  whether  therefrom  the  jury  might  have  found 

that  his  representations  were  fraudulent. 
Vol.  162  Ia.— 18 
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The  size  of  the  lot  was  a  matter  of  definite  knowledge 
and  readily  ascertainable  as  distinguished  from  mere  matter 
of  opinion  and  judgment  which  might  vary,  and  the  asser- 
tion that  it  extended  to  the  alley,  if  made,  carried  with  it 
the  implied  assurance  that  Trent  knew  this  to  be  a  fact.  If 
the  Davises  are  to  be  believed,  he  was  asked  if  the  lot  extended 
back  to  the  alley  and  the  reason  for  wanting  to  know  ex- 
plained, and  Trent  in  answering  must  have  intended  to  have 
given  them  to  understand  that  he  knew  the  boundary  and 
that  it  was  as  he  stated.  He  was  showing  the  lot  for  the  pur- 
pose of  selling  it  to  them  and,  in  doing  so,  they  quite  naturally 
would  assume  that  he  knew  its  location.  The  jury  then  might 
have  found  that  Trent  did  not  know  whether  the  premises 
extended  to  the  alley  or  not,  and  yet  asserted  as  of  his  own 
knowledge  that  they  abutted  thereon,  and,  if  so,  and  plaintiffs 
were  induced  thereby  to  enter  into  the  contract  of  purchase 
to  their  damage,  a  verdict  must  have  been  returned  for  the 
plaintiff.  True  it  is  that  in  Boddy  v.  Henry,  113  Iowa,  462, 
it  was  said  that:  "The  rule  uniformly  recognized  by  this 
court  is  that  the  plaintiff  must  show  by  competent  testimony 
that  the  representations  were  false  and  fraudulent,  within 
the  knowledge  of  the  party  making  them.  It  is  not  enough 
that  they  were  made  through  mistake,  ignorance,  or  careless- 
ness, or  without  reason  to  believe  that  they  were  true."  Such 
undoubtedly  is  the  rule  in  cases  where  the  representation 
necessarily  is  more  or  less  a  matter  of  opinion  or  deduction 
from  other  facts  as  appear  from  the  decisions  cited  in  sup- 
port of  the  statement.  That  the  writer  of  the  opinion  had 
this  in  mind  is  manifest  from  his  reference  to  McKown  v. 
Ferguson,  47  Iowa,  636,  and  the  statement  with  approval  of 
the  rule  "that  representations  of  a  matter  as  true  as  of  per- 
sonal knowledge  of  which  the  person  making  the  representa- 
tion had  no  knowledge  whatever  is  a  false  representation," 
citing  authorities  in  support  thereof.  The  point  considered  in 
Boddy  v.  Henry  was  that  it  was  not  sufficient,  in  lieu  of  knowl- 
edge of  the  falsity  of  the  representations,  that  defendant  could 
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have  known  by  the  exercise  of  reasonable  diligence,  and  there 
*as  no  purpose  to  ignore  the  well-established  doctrine  that  sci- 
enter may  be  proved  by  showing  (1)  actual  knowledge  of  the 
falsity  of  the  representation ;  (2)  that  the  statement  was  made 
as  of  the  knowledge  of  the  party  or  in  such  absolute  unquali- 
fied and  positive  terms  as  to  imply  his  personal  knowledge  of 
the  fact  when  in  truth  he  had  no  knowledge  whether  the  state- 
ment was  true  or  false;  or  (3)  that  the  party's  special  situa- 
tion or  means  of  knowledge  were  such  as  to  make  it  his  duty 
to  know  as  to  the  truth  or  falsity  of  the  representation.  Smith 
on  Fraud,  section  15;  Cooley  on  Torts  (3d  Ed.)  955. 

The  first  and  third  of  these  are  illustrated  by  Boddy  v. 
Henry,  supra,  and  Warfield  v.  Clark,  118  Iowa,  69,  and  the 
second  by  McKoum  v.  Ferguson,  47  Iowa,  636,  and  Riley  v. 
Bell,  120  Iowa,  618.  In  the  former  it  was  said  that :  ' '  False 
representations  as  to  the  solvency  or  pecuniary  condition  of 
another,  to  be  actionable  as  fraudulent,  must  at  the  time  be 
known  to  have  been  false  by  the  party  making  them,  or  he 
must  have  assumed  or  intended  to  convey  the  impression 
that  he  had  actual  knowledge  of  their  truth,  though  conscious 
that  he  had  no  such  knowledge. ' '  In  the  latter,  the  misrepre- 
sentation was  with  respect  to  the  title  of  land,  the  defendant 
being  alleged  to  have  stated  that  he  had  looked  at  the  record 
and  it  was  clear,  whereas  a  mortgage  existed  thereon,  and  the 
court  said : 

Where  the  wrong  complained  of  is  that  the  defendant 
has  induced  the  plaintiff  to  act  by  falsely  and  fraudulently 
representing  that  a  certain  material  fact  is  true,  within  his 
knowledge,  and  injury  and  damage  result  therefrom,  both 
reason  and  authority  unite  in  dictating  the  wholesome  doc- 
trine that  he  shall  not  be  heard  thereafter  to  assert  that  in 
fact  he  had  no  knowledge  upon  the  subject  concerning  which 
the  representation  was  made  by  him.  ...  In  such  case 
the  person  making  the  representation  at  least  knows  that  his 
statement  of  personal  knowledge  is  false,  and  therefrom  an 
intentional  fraud  is  easily  to  be  presumed. 


276  Davis  v.  Land  Co.  [162  Iowa 

In  the  English  case  of  Derry  v.  Peek,  14  Appeal  Cases, 
337,  followed  by  Baddy  v.  Henry,  Lord  Herschell,  after  re- 
viewing previous  decisions,  concludes  that  the  authorities 
establish  the  following  propositions: 

First,  in  order  to  sustain  an  action  of  deceit,  there  must 
be  proof  of  fraud,  and  nothing  short  of  that  will  suffice. 
Secondly,  fraud  is  proved  when  it  is  shown  that  a  false  rep- 
resentation has  been  made  (1)  knowingly  or  (2)  without 
belief  in  its  truth,  or  (3)  recklessly,  careless  whether  it  be 
true  or  false.  Although  I  have  treated  the  second  and  third 
as  distinct  cases,  I  think  the  third  is  but  an  instance  of  the 
second,  for  one  who  makes  a  statement  under  such  circum- 
stances can  have  no  real  belief  in  the  truth  of  what  he  states. 

« 

To  prevent  a  false  statement  being  fraudulent,  there  must,  I 
think,  always  be  an  honest  belief  in  its  truth.  And  this  prob- 
ably covers  the  whole  ground,  for  one  who  knowingly  alleges 
that  which  is  false  has  obviously  no  such  honest  belief. 
Thirdly,  if  fraud  be  proved,  the  motive  of  the  person  guilty 
of  it  is  immaterial.  It  matters  not  that  there  was  no  inten- 
tion to  cheat  or  injure  the  person  to  whom  the  statement 
was  made.  I  think  these  propositions  embrace  all  that  can 
be  supported  by  decided  cases  from  the  time  of  Pasley  v. 
Freeman  down  to  Western  Bank  of  Scotland  v.  Addie  in  1867, 
when  the  first  suggestion  is  to  be  found  that  belief  in  the 
truth  of  what  he  has  stated  will  not  suffice  to  absolve  the 
defendant  if  his  belief  be  based  on  reasonable  grounds. 

It  will  be  noted  that  the  second  proposition,  as  we  have 
stated  it,  i.  e.,  that  defendant  made  the  statement  as  of  his 
own  knowledge,  when  in  fact  he  had  no  knowledge  whether 
it  was  true  or  false,  corresponds  with  the  reckless  and  care- 
less statement  under  the  English  rule.  A  lucid  discussion  of 
what  is  essential  to  establish  scienter  is  to  be  found  in  WheeUr 
v.  Boars,  33  Fla.  696  (15  South.  584),  where,  after  stating 
the  three  propositions  substantially  as  we  have,  the  court 
says: 

If  the  first  phase  of  the  scienter  is  relied  upon  for  a 
recovery,  the  plaintiff  must  show  that  the  representation  was 
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made  with  actual  knowledge  of  its  falsity,  unless  it  can  be 
a  case  where  defendant,  in  making  the  representation  that 
was  false,  couches  it  in  such  positive  and  unqualified  terms 
as  to  amount  to  an  affirmation  of  his  knowledge  of  its  truth. 
The  second  phase  of  the  scienter  includes  all  those  cases 
where  the  misleading  and  false  statement  has  been  made  in 
such  absolute,  unqualified,  and  positive  terms  as  implies 
knowledge  on  the  part  of  the  person  making  it,  and,  if  the 
party  making  such  positive  statement  has  no  knowledge 
whether  it  is  true  or  false,  he  has  knowingly  told  what  is 
untrue,  in  putting  his  statement  in  such  form  as  to  amount 
to  an  assertion  that  he  has  knowledge  of  its  truth,  when  in 
fact  he  has  not.  When  one  party  seeks  information  of, 
another  upon  a  material  matter  upon  which  he  is  about  to 
act,  and  the  party  from  whom  the  information  is  sought  is 
ignorant  and  has  no  information  on  the  subject,  the  demands 
of  truth  would  require  him  to  disclose  and  affirm  such  igno- 
rance; but,  in  such  case,  if  he  conceals  or  withholds  his 
ignorance  and  positively  asserts  thus  or  so  to  be  true,  when 
in  fact  he  knows  not  whether  it  be  true  or  false,  he  is  as 
culpable  a  deceiver,  if  his  statement  proves  to  be  false,  as 
the  party  who  willfully  asserts  that  to  be  true  that  he  abso- 
lutely knows  to  be  false.  The  third  phase  of  the  scienter 
embraces  those  cases  where,  from  the  party's  special  situation 
or  means  of  knowledge,  it  becomes  his  duty  to  know  as  to 
the  truth  or  falsity  of  the  representation  made ;  and  in  cases 
of  this  kind  the  plaintiff  can  generally  satisfy  the  rule  in 
regard  to  proof  of  the  scienter  by  showing  that  the  situation 
of  the  defendant  was  such  as  to  possess  him  with  special 
means  of  knowledge  as  to  the  truth  or  falsity  of  his  assertions. 

See,  also,  Watsm  v.  Jones,  41  Fla.  241  (25  South.  678). 
where  it  is  said : 

The  charge  of  fraudulent  intent  in  actions  for  deceit 
may  be  maintained  by  proof  of  a  statement  made  as  of  a 
party's  own  knowledge  which  is  false,  provided  the  thing 
stated  is  not  merely  a  matter  of  opinion,  estimate,  or  judg- 
ment, but  is  susceptible  of  actual  knowledge,  in  which  case 
it  is  deemed  that  the  fraud  consists  in  stating  that  the  party 
knows  the  thing  to  exist  when  he  does  not  know  it  to  exist, 
and  in  such  cases  a  belief  in  its  existence  will  not  warrant 
or  excuse  a  statement  of  actual  knowledge. 
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In  Bullitt  v.  Farrar,  42  Minn.,  8  (43  N.  W.  566,  6  L.  R.  A. 
149,  18  Am.  St.  Rep.  485),  the  representation  was  as  to  the 
grade  of  a  lot,  the  question  being  whether  there  was  error  in 
refusing  an  instruction  impliedly  requiring  an  express  asser- 
tion of  knowledge  of  the  fact  represented,  and  the  court  in 
approving  of  its  refusal  said: 

It  might  have  been  understood  as  prohibiting*  a  recovery 
unless  it  appeared  that  defendant  had  unqualifiedly  declared 
himself  possessed  of  knowledge— had  asserted  in  so  many 
words  that  he  knew  his  statements  to  be  the  truth.  Positive 
assertions  of  knowledge  are  not  required.  If  a  man  makes 
an  untrue  representation  of  a  material  fact  as  of  his  own 
knowledge,  not  knowing  whether  it  be  true  or  false,  it  is  ir 
fraud.  The  falsehood  is  intentional.  And  an  unqualified 
affirmation  amounts  to  an  affirmation  as  of  one's  own  knowl- 
edge. Stone  v.  Denny,  4  Mete.  (Mass.)  151;  Wilder  v.  De 
Cou,  18  Minn.  470  (Gil.  421).  The  fraud  is  as  great  as  if 
the  party  knew  his  statement  to  be  untrue.  It  is,  in  law,  a 
willful  falsehood  for  a  man  to  assert,  as  of  his  own  knowl- 
edge, a  matter  of  which  he  has  no  knowledge.  Kerr  on  Fraud 
&  Mistake,  54.  A  charge  of  fraudulent  intent  in  an  action 
for  deceit  may  be  maintained  by  proof  of  a  statement,  made 
as  of  the  party's  own  knowledge,  which  is  false,  provided 
the  thing  stated  is  not  merely  a  matter  of  opinion,  estimate, 
or  judgment,  but  is  susceptible  of  actual  knowledge;  and 
in  such  case  it  is  not  necessary  to  make  proof  of  an  actual 
intent  to  deceive.  Chatham  Furnace  Co.  v.  Moffatt,  147  Mass. 
403  (18  N.  E.  168,  9  Am.  St.  Rep.  727)  and  cases  cited.  If 
the  false  representations  are  made  as  of  one's  own  knowledge, 
or  unqualifiedly,  being  such  as  might  and  did  mislead,  they 
are  unjustifiable  and  fraudulent.  Merriam  v.  Pine  City  Lum- 
ber Co.,  23  Minn.  314. 

The  cases  are  collected  in  a  note  to  CottrU  v.  Krum,  18 
Am.  St.  Rep.  549  (100  Mo.  397,  13  S.  W.  753)  on  page  560, 
where  the  learned  annotater  deduces  the  rule  that: 

One  who  makes  a  representation  without  knowing 
whether  it  is  true  or  false  is,  in  morals  and  in  law,  as  blam- 
able  as  if  he  made  it  knowing  it  to  be  false.    If  therefore  a 
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party  states  as  of  his  own  knowledge  material  facts  sus- 
ceptible of  knowledge,  which  are  false,  he  is  guilty  of  a  fraud 
which  renders  him  liable  to  the  person  who  relies  and  acts 
upon  his  representations  as  true,  and  it  is  no  defense  that 
he  believed  the  representations  to  be  true. 

See  Smith  on  Fraud,  sections  41,  53. 
Cooley  on  Torts,  953 : 

An  unqualified  statement  that  a  fact  exists,  made  for  the 
purpose  of  inducing  another  to  act  upon  it,  implies  that 
the  person  who  makes  it  knows  it  to  exist  and  speaks  from 
his  own  knowledge.  If  the  fact  does  not  exist,  and  the  defend- 
ant states  of  his  own  knowledge  that  it  does,  and  induces 
another  to  act  upon  his  statement,  the  law  will  impute  to 
him  a  fraudulent  purpose.  The  fraud  here  consists  in  the 
reckless  assertion  that  it  is  true  of  which  the  party  knows 
nothing,  and  in  deceiving  the  other  party  thereby. 

Hamlin  v.  AbeU,  120  Mo.  188,  203  (25  S.  W.  516) ;  Kirk- 
patrick  v.  Reeves,  121  Ind.  280  (22  N.  E.  139).  These  au- 
thorities leave  no  doubt  but  that  the  law  is  as  we  have 
stated  it. 

The  fraud  alleged  consisted  in  the  reckless  assertion  as 
true  that  of  which  the  party  knew  nothing  which  was  definite- 
ly ascertainable  and  in  deceiving  the  other  party  thereby. 
The  principle  is  well  established  by  the  authorities,  and  the 
evidence  was  such  as  to  carry  the  issue  of  fraud  to  the  jury. 
Had  the  only  grounds  for  new  trial  been  the  alleged  defect  in 
the  petition  and  insufficiency  of  the  evidence,  we  must  have 
concluded  that  the  ruling  was  erroneous;  but  there  were 
eighteen  grounds  in  all,  and  the  record  does  not  disclose 
whether  others  may  not  have  influenced  the  action  of  the  court. 
Counsel  for  appellant  conceded  in  oral  argument  that  his 
honor  declined  to  specify  the  above  grounds  as  those  on 
which  the  ruling  was  based,  and  from  this  it  is  to  be  in- 
ferred that  others  may  have  been  controlling.  The  case  is 
close  on  the  facts,  and  we  are  not  inclined  to  interfere  with 
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the  exercise  of  the  large  discretion  trial  courts  necessarily 
exercise  in  ruling  on  applications  for  new  trials. — Affirmed. 

Weaves,  G.  J.,  and  Evans  and  Preston,  JJ.,  concur. 


S.  Z.  Batten,  Appellant,  v.  A.  T.  Benge  Drug  Co.,  bt  al. 

Intoxicating  liquors:  injunction:  costs:  attorney  fees.  Where 
the  defendant  in  a  suit  to  abate  a  liquor  nuisance  voluntarily  and 
in  apparent  good  faith  abated  the  alleged  nuisance,  and  thereupon 
before  answering  moved  to  dismiss  the  action,  which  motion  was 
sustained,  an  attorney  fee  was  not  taxable  against  him  as  part  of 
the  costs,  under  the  provisions  of  section  2406  of  the  Code  Supple- 
ment of  1907. 

Appeal  from  Polk    District    Court. — Hon.    Lawrence    De 

Graff,  Judge. 

Saturday,  November  22,  1913. 

Appeal  from  an  order  overruling  a  motion  to  tax  an  at- 
torney's fee. — Affirmed. 

H.  H.  Sawyer,  for  appellant. 

Bowen  &  Alberson,  for  appellees. 

Ladd,  J. — The  petition  as  amended  was  in  the  ordinary 
form  alleging  illegal  sales  to  different  persons  and  designa- 
ting seven  to  whom  defendant  was  alleged  to  have  sold  intox- 
icating liquors  without  written  request  or  statement  of  the 
purposes  for  which  required.  The  defendant,  without  an- 
swering, though  having  previously  filed  motions,  moved  that 
the  cause  be  dismissed  for  that  his  permit,  as  a  pharmacist, 
to  sell  intoxicating  liquors,  had  been  surrendered,  that  it  was 
not  his  intention  to  handle  liquors  longer,  that,  "if  the  law 
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has  been  breached  by  reason  of  any  sale  of  liquor  under  said 
permit,  it  was  because  of  inadvertence  or  oversight/'  and  he 
offered  "to  pay  the  costs  of  this  action  incurred  and  taxed 
by  the  clerk  to  the  time  of  the  filing  hereof. ' '  To  this  motion 
was  attached  the  affidavit  of  defendant  to  the  assertions  in  his 
motion  and  that  he  had  disposed  of  intoxicating  liquors  on 
hand.  The  county  attorney  interposed  no  objection  to  the 
dismissal.  Thereupon  the  court  dismissed  the  petition  and 
taxed  the  costs  against  the  defendant,  but  did  not  include  a 
fee  for  the  plaintiff's  attorney.  Thereupon  plaintiff  moved 
that  such  fee  be  taxed,  but  the  motion  was  overruled.  The 
appeal  is  from  this  ruling. 

Whether  an  attorney's  fee  should  have  been  taxed  nee- 
essarily  depends  on  the  construction  of  section  2406,  Code 
Supp.,  which  reads:  "Actions  to  enjoin  nuisances  may  be 
brought  in  the  name  of  the  state  by  the  county  attorney,  who 
shall  prosecute  the  same  to  judgment,  or  any  citizen  of  the 
proper  county  may  institute  and  maintain  such  a  proceeding 
in  his  name.  The  action  when  brought  shall  be  triable  at  the 
first  term  of  court  after  due  and  timely  service  of  notice  of 
the  commencement  thereof  has  been  given ;  and  in  such  action 
evidence  of  the  general  reputation  of  the  place  described  in 
the  petition  shall  be  admissible  for  the  purpose  of  proving 
the  existence  of  such  nuisance.  If  the  plaintiff  is  success- 
ful in  the  action,  an  attorney's  fee  of  twenty-five  dollars  shall 
be  taxed  as  costs  in  his  favor."  Of  course,  an  attorney's  fee 
may  not  be  taxed  unless  authorized  by  statute,  and  that 
quoted  makes  this  dependent  upon  the  injunction  suit  being 
successful.  Now  "success,"  according  to  Webster's  Diction- 
ary, means  the  favorable  termination  of  something  attempted ; 
the  attainment  of  the  proposed  object.  And  "successful" 
is  defined  as  resulting  or  terminating  in  success;  gaining  or 
having  gained  success;  having  the  desired  effect.  It  is  the 
obtaining  or  terminating  in  the  accomplishment  of  what  is 
desired,  intended  or  aimed  at.  In  the  suit  lender  this  section 
of  the  Code,  what  is  sought  is  a  decree  enjoining  the  mainte- 
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nance  of  the  nuisance.  See  Washburn  v.  By.,  59  Wis.  364 
(18  N.  W.  328) ;  Cole  v.  Mining  Co.,  18  Nev.  120  (1  Pac. 
663). 

It  is  suggested  that  by  successful  is  meant  the  abate- 
ment of  the  nuisance,  howsoever  this  may  be  accomplished. 
A  sufficient  answer  is  that  the  context  concerns  an  action  in 
court  and  the  language  concerning  the  taxation  of  attorney's 
fee  has  reference  to  that  action  and  is  contingent  upon  it 
being  successful.  What  is  sought  thereby  is  an  injunction 
restraining  the  nuisance  alleged.  Where  the  nuisance  is  con- 
tinued up  to  the  time  of  the  trial  and  is  then  abated  by  the 
owner,  whether  writ  of  injunction  shall  issue  depends  upon 
the  good  faith  of  the  defendant  and  is  largely  a  matter  of 
discretion,  and  in  several  cases  it  has  been  held  that,  as  a 
condition  to  denying  the  writ,  payment  of  all  costs  including 
an  attorney's  fee  may  be  exacted.  Patterson  v.  Nicol,  115 
Iowa,  283 ;  Offil  v.  Westbrook  &  Co.,  151  Iowa,  446 ;  Fisher  v. 
Skoglund,  153  Iowa,  440.  Here  there  was  no  trial.  The 
nearest  defendant  came  to  admitting  the  violation  of  law  was 
by  saying  in  his  affidavit  that,  "if  there  has  been  any  breach 
of  the  law  under  said  permit,  it  has  been  technical  only  by 
reason  of  inadvertence  or  oversight."  If  there  was  a  nuisance 
and  it  has  been  abated,  it  does  not  appear  when  this  hap- 
pened, though  he  surrendered  his  permit  after  suit  had  been 
commenced.  Manifestly,  then,  the  case  does  not  come  within 
the  rule  of  those  cited,  for,  on  the  record,  the  court  would  not 
have  been  warranted  in  holding  that  a  nuisance  had  existed 
at  any  time.  The  defendant  consented  to  pay  costs  accrued, 
and,  as  attorney's  fees  may  be  taxed  only  upon  the  prosecution 
of  the  cause  being  successful,  the  rights  thereto  never  accrued. 
The  order  is  Affirmed. 

Weaver,  C.  J.,  Evans  and  Preston,  J.J.,  concur. 
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Effie  Cramblitt,  Appellee,  v.  Percival-Porter  Company, 

Appellant. 

Negligence:    independent  contractor:    liability  of  employer.    The 

1  negligence  of  an  independent  contractor  can  not  be  imputed  to  his 
employer  as  that  of  a  servant  or  employee  in  the  ordinary  sense; 
but  liability  of  an  independent  contractor  in  a  particular  instance 
does  not  necessarily  exclude  liability  of  the  employer  also  for  the 
same  injury,  but  the  employer's  liability  must  rest  upon  his  own 
negligence  contributing  to  the  injury  and  not  upon  the  negligence 
of  the  contractor  or  his  servants. 

Same:    landlord  and  tenant:    evidence.    In  this  action  for  injury 

2  to  a  tenant  by  falling  through  the  floor  of  the  hallway  leading  to 
her  apartments,  the  floor  having  been  removed  by  an  independent 
contractor  in  making  repairs,  the  question  of  whether  the  employer 
ought  reasonably  to  have  known  that  the  lessee  was  ignorant  of 
such  repairs  and  that  the  contractor  had  left  the  floor  in  a  dangerous 
condition,  and  if  so  to  have  advised  the  tenant  or  to  have  lighted 
the  hall  light,  were  for  the  jury. 

Appeal:     matters  not  to  be  reviewed.    Where  the  defendant  in  an 

3  action  for  damages  by  a  tenant  failed  t6  raise  the  point  in  the 
trial  court  that  he  was  simply  the  agent  of  the  owner  of  the 
property,  and  the  matter  was  first  suggested  in  reply  argument  on 
appeal,  the  appellate  court  should  not  consider  the  point. 

Appeal  from  Polk   District    Court. — Hon.    Lawrence   Db 

Graff,  Judge. 


Saturday,  November  22,  1913. 

Action  for  damages  for  personal  injuries.  There  was  a 
directed  verdict  for  the  defendant.  Upon  motion  for  new 
trial  such  verdict  was  set  aside.  The  defendant  appeals  from 
the  order  setting  aside  the  directed  verdict  in  its  favor. — 
Affirmed. 


284  Cbamblitt  v.  Percival-Pobteb  Co.      [162  Iowa 

Stipp  it  Perry,  for  appellant. 

Franklin  it  Miller,  for  appellee. 

« 

Evans,  J. — The  one  question  in  the  case  is  whether  the 
evidence  in  the  record  was  sufficient  to  carry  the  case  to  the 
jury.  If  so,  then  the  verdict  should  not  have  been  directed 
for  the  defendant  in  the  first  instance,  and  the  setting  aside 
of  such  order  later  was  proper.  Otherwise  the  directed  ver- 
dict should  have  been  permitted  to  stand:  there  being  no 
proper  reason  shown  for  setting  the  same  aside.  From  the 
brief  of  appellant  we  adopt  the  following  as  a  concise  state- 
ment of  the  issues  and  the  salient  facts : 

Plaintiff  in  her  petition  alleged  that  she  was  a  tenant 
in  possession  of  a  suite  of  living  rooms  on  the  third  floor 
of  an  apartment  house,  which  rooms  were  leased  to  her  by 
the  defendant;  that  defendant  entered  said  premises,  ripped 
up  and  left  open  the  flooring  on  the  landing  leading  to  her 
apartments ;  that  plaintiff  in  ignorance  of  the  dangerous  con- 
dition of  the  landing  returned  to  her  apartments  in  the 
evening  and  fell  through  the  hole  in  the  landing,  whereby 
she  was  injured. 

The  defendant  in  its  answer  denied  generally  the  allega- 
tions in  the  petition  and  stated  that  at  the  time  in  question 
it  had  employed  a  competent  and  reputable  contractor  to 
do  certain  electrical  wiring  in  and  about  said  premises;  that 
the  contract  was  for  a  completed  result,  the  means  and 
methods  of  producing  said  result  being  left  entirely  to  said 
contractor,  which  contractor  at  all  times  had  exclusive  charge, 
control,  and  direction  of  the  work;  that,  if  any  of  the  mat- 
ters and  things  alleged  by  the  plaintiff  as  being  negligence 
existed  in  fact,  they  were  caused  by  and  were  the  negligence 
of  said  independent  contractor  and  not  of  the  defendant; 
that  the  defendant  at  no  time  had  any  knowledge  of  the 
existence  of  any  of  the  defects  which  the  plaintiff  alleged 
existed  in  the  landing  facing  her  apartments ;  and  that  plain- 
tiff was  guilty  of  contributory  negligence. 

The  plaintiff,  Effie  Cramblitt,  leased  a  suite  of  four 
rooms  for  residence  purposes  in  the  apartment  house  at  the 


Nov.  1913]     Cbamblitt  v.  Pebcival-Porter  Co.  285 

southwest  corner  of  Seventh  and  Center  streets,  Des  Moines. 
The  lease  was  in  writing.  The  defendant,  Percival-Porter 
Company,  had  charge  of  the  leasing  and  management  of  this 
building.  The  rooms  of  the  plaintiff  were  on  the  third  floor 
and  were  reached  by  a  stairway  leading  from  the  Seventh 
street  side  of  the  flat.  Ascending  the  stairway  to  the  third 
floor  there  was  a  landing  four  feet  wide  east  and  west  by 
eleven  feet  long  north  and  south.  The  south  end  of  this 
landing  was  V-shaped  and  off  either  wing  of  the  V  opened  a 
door  leading  from  the  landing  to  the  bedroom  and  sitting 
room,  respectively,  of  the  plaintiff.  This  landing  was  floored 
with  boards  six  inches  wide  and  the  boards  ran  north  and 
south  the  length  of  the  landing. 

The  plaintiff  testified:  That  about  7:45  o'clock  on  the 
evening  of  June  14,  1911,  she  went  to  her  home,  ascended 
the  stairway  to  the  landing  on  the  third  floor  leading  to  her 
apartments,  stepped  upon  the  landing,  and  was  about  to 
unlock  the  door  leading  to  her  bedroom  when  she  fell  through 
the  floor  with  either  leg  astride  a  joist,  thereby  sustaining 
severe  internal  and  external  injuries.  That  some  electrical 
workers  had  beep  in  her  apartments  and  on  the  landing  the 
previous  day  and  had  ripped  up  the  floor  of  the  landing 
and  had  covered  the  rafters  over  with  oilcloth  and  left  for 
the  day,  but  of  the  fact  that  they  were  working  in  and  about 
her  apartments  and  of  the  alleged  dangerous  condition  of 
the  landing  she  had  no  knowledge  until  after  the  accident. 

Amongst  other  things  the  lease  provides:  'The  lessor, 
his  agents  or  workmen,  may  enter  premises  to  inspect  the 
same,  make  repairs  or  improvements  or  to  show  the  prop- 
erty to  persons  desirous  of  leasing  or  purchasing.    .    .    . ' 

It  affirmatively  appears  that  at  the  time  in  question  the 
building  in  question  was  undergoing  alterations  and  repairs, 
and  the  defendant  employed  by  contract  the  William  M. 
Lennan  Company,  electrical  contractors,  who  wired  the  build- 
ing for  electricity.  It  affirmatively  appears  that  whatever 
was  done  in  or  about  the  plaintiff's  apartments  or  to  the 
floor  on  the  landing  leading  thereto  was  done  by  the  work- 
men in  the  employ  of  the  William  M.  Lennan  Company.  Mr. 
Hervey  M.  Porter  testified  that  the  defendant  never  gave 
any  directions  to  Mr.  Lennan  or  any  of  his  workmen  as  to 
how  the  work  should  be  done  nor  supervised  nor  directed 
the  method  by  which  it  should  be  done j  and  that  the  defend- 
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ant  at  no  time  knew  that  any  hole  was  left  in  the  landing  in 
question,  if  any  was  left. 

No  question  is  made  in  this  case  but  that  the  repairs  in 
progress  were  being  made  by  an  independent  contractor  and 
that  the  affirmative  acts  of  alleged  negligence  were  committed 
by  the  servants  of  such  independent  contractor.  It  is  undis- 
puted also  that  the  hall  where  the  alleged  accident  occurred 
was  used  by  the  various  tenants  and  was  in  the  control  of 
the  lessor.  The  principal  question  argued  in  the  briefs  is 
whether  the  case  is  one  where  the  liability,  if  any,  is  that  of 
the  independent  contractor  alone  and  not  of  the  lessor. 

I.  The  doctrine  is  well  settled  that  the  employer  of  an 
independent  contractor  is  not  liable  for  the  negligence  of  the 

independent  contractor  as  such.  That  is  to 
independent  say,  the  negligence  of  the  independent  con- 
liability  of        tractor  is  not  imputed  to  the  employer  as 

employer. 

that  of  a  servant  or  employee  in  the  ordinary 
sense. 

The  fact  remains,  however,  that  the  liability  of  an  in- 
dependent contractor  in  a  given  case  does  not  necessarily 
exclude  the  liability  of  the  employer  for  the  same  injury. 
The  liability  in  such  case,  however,  must  be  made  to  rest 
upon  the  negligence  of  the  employer  himself  and  not  upon 
that  of  the  contractor  or  of  the  contractor's  servant.  If  the 
employer  shall  have  contributed  to  the  cause  of  the  injury 
by  some  breach  of  duty  owing  by  him  to  the  injured  party, 
then  he  would  be  deemed  liable  as  for  his  own  negligence, 
even  though  the  independent  contractor  be  liable  for  the  same 
injury  on  the  ground  of  the  negligence  of  himself  or  of  his 
own  servants.  In  the  application  of  this  general  rule  to  the 
concrete  case,  there  is  considerable  confusion  and  incon- 
sistency in  the  authorities.  The  question  has  been  fully  dis- 
cussed and  the  authorities  reviewed  in  a  number  of  our  recent 
cases.  Winslow  v.  Commercial  Building  Co.,  147  Iowa,  238; 
Burner  v.  Higman,  127  Iowa,  580;  Hoff  v.  Shockley,  122 
Iowa,  720.    We  need  not  repeat  such  discussion,  and  there  is 
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nothing  that  we  can  add  to  it.  In  the  case  before  us  the 
lessor  had  a  right  to  make  the  attempted  repairs  and  had 
the  right  to  employ  an  independent  contractor  for  such  pur- 
pose. He  was  bound,  nevertheless,  to  exercise  his  right  of 
repair  in  a  reasonable  way  and  with  due  regard  to  the  rights 
of  the  plaintiff  in  the  use  of  her  leased  rooms.  The  affirm- 
ative acts  which  are  charged  as  negligence  were  performed 
by  the  independent  contractor  and  his  servants.  The  repairs, 
however,  necessarily  involved  some  temporary  breaking  of 
floors  and  walls,  and  such  breaking  was  not  in  itself  a  negli- 
gence. The  condition  produced  would  not  have  been  danger- 
ous if  plaintiff  had  been  advised  of  it.  It  is  conceded  by  ap- 
pellant that  the  lessor  owed  to  the  lessee  the  duty  to  maintain 
the  hallway  in  a  reasonably  safe  condition,  subject,  of  course, 
to  the  right  of  repair. 

Upon  the  evidence  before  us  the  question  of  fact  arises 
whether  the  lessor  ought  reasonably  to  have  known  that  the 
plaintiff  was  ignorant  of  the  presence  of  the  repair  men,  and 

whether  he  ought  reasonably  to  have  known 
2'  iwd*andaten:  that  they  had  left  the  hallway  at  the  close  of 
,  ev  ence.  ^e  fay  fa  gucj1  exposed  and  dangerous  condi- 
tion, if  they  did  so  leave  it,  and  whether  he  ought  reasonably 
to  have  advised  the  plaintiff  of  such  danger  or  ought  to  have 
adopted  some  method,  by  lighting  or  otherwise,  of  disclos- 
ing such  danger  to  her.  The  question  at  this  point  relates 
wholly  to  the  duty  of  reasonable  care  to  see  that  the  hallway 
could  be  safely  used  by  the  tenants.  Of  course  if  the  plaintiff 
herself  knew  the  condition,  or  if  she  ought  to  have  known  or 
discovered  it  in  the  exercise  of  reasonable  care,  she  has  no 
ground  to  complain.  We  think,  however,  that  it  must  be 
said  that  the  evidence  was  sufficient  to  carry  the  case  to  the 
jury.  It  would  be  difficult  for  us  to  discuss  this  evidence 
without  possible  prejudice  to  one  party  or  the  other  in  the 
retrial  of  the  case.  For  the  purpose  of  this  discussion  we 
necessarily  assume  the  truth  of  all  the  testimony  on  behalf 
of  the  plaintiff  and  consider  it  in  its  most  favorable  light 
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II.  In  the  reply  argument  the  appellant  urges  upon  our 
attention  that  he  was  not  the  lessor  but  was  the  agent  only  of 
the  lessor.    This  is  a  very  important  fact,  if  true,  and  it  ought 

not  to  have  been  reserved  for  reply  argument. 
3>  ten^Qot:  to*  be     The  point  was  not  urged  in  the  opening  argu- 

reviewed* 

ment,  and  the  appellee  has  had  no  opportun- 
ity to  reply  to  it.  The  point  does  not  seem  to  have  been  made 
in  the  motion  to  direct  a  verdict  in  the  court  below,  nor  does 
the  record  disclose  that  it  was  urged  upon  the  attention  of  the 
trial  court  in  any  way.  Having  been  made  here  only  in  the 
reply  argument,  we  cannot  consider  it.  The  opening  argu- 
ment here  and  the  whole  controversy  in  the  trial  court  was 
made  upon  the  assumption  that  the  appellant  was  the  lessor. 
The  appellant,  however,  will  not  be  precluded  from  urging 
the  point  upon  a  new  trial  if  the  evidence  shall  warrant  it. 

On  the  questions  properly  argued  here,  the  order  of  the 
trial  court  setting  aside  the  directed  verdict  and  granting 
a  new  trial  was  proper,  and  it  is  accordingly  Affirmed. 

Weaver,  C.  J.,  and  Ladd  and  Preston,  JJ.,  concur. 


C.  L.  Brokaw,  Treasurer  for  the  use  and  benefit  of  Kansas 
City  University  of  Kansas  City,  Kansas,  Appellant,  v. 
W.  O.  McElroy,  Administrator  of  the  Estate  of  John  W. 
Murphy,  Deceased,  Appellee. 

Negotiable  Instruments:    bills  and  notes:     consideration:     burden 

1  of  PROOF.  A  promissory  note  imports  a  consideration,  especially 
where  a  recital  of  the  consideration  appears  in  express  terms  on 
the  face  of  the  note;  and  the  maker  has  the  burden  of  proving 
want  of  consideration. 

Same:      endowment      subscriptions:       consideration:       evidence. 

2  Notes  given  to  aid  in  the  establishment  of  an  endowment'  fund  for 
a  school  and  intended  to  be  made  public  and  serve  as  an  inducement 
for  the  other  subscriptions,  which  were  obtained  for  a  like  purpose, 
the  school  having  incurred  liabilities  on  the  strength  thereof,  were 
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prima  facie  based  upon  sufficient  consideration;  and  where  such 
facts  were  fairly  to  be  inferred  from  the  evidence  the  question  of 
want  of  consideration  was  for  the  jury. 

Same,    Expense  incurred  for  commissions  in  obtaining  subscriptions  to 

3  an  endowment  fund  does  not  constitute  consideration  for  notes 
given  for  the  subscriptions. 

Same:    evidence.    In  this  action  upon  notes  of  decedent  given  to  aid 

4  an  endowment  fund,  it  being  understood  that  the  contributions 
might  be  published  in  the  interest  of  the  project,  it  appeared  that 
another  subscriber  contributed  on  condition  that  a  certain  sum  be 
raised  within  a  specified  time;  that  the  president  of  the  school, 
beneficiary  of  the  fund,  had  written  a  letter  asking  a  son  of  such 
subscriber,  who  was  in  possession  of  the  donor's  estate,  for  an 
extension  of  the  time  for  raising  the  total  fund,  which  letter  con- 
tained a  list  of  contributions  among  which  were  the  notes  in  suit, 
and  that  the  son  replied  to  the  president  consenting  to  the  extension 
of  time:  Held,  that  evidence  of  such  facts  was  admissible,  including 
the  letter  granting  extension  of  time,  over  the  objection  that  the 
maker  of  the  notes  had  no  knowledge  thereof. 

Appeal  from  Jasper  District  Court. — Hon.  K.  E.  Wilcockson, 

Judge. 


Saturday,  November  22,  1913. 

This  is  an  action  on  four  promissory  notes.  It  is  brought 
on  behalf  of  the  Kansas  City  University  against  the  adminis- 
trator of  John  W.  Murphy,  deceased,  the  maker  of  the  notes. 
The  administrator  answered  with  a  general  denial  and  set  up 
also  three  affirmative  defenses.  One  of  the  affirmative  defenses 
was  that  the  notes  were  without  consideration.  To  the  affirma- 
tive defenses  a  reply  was  pleaded  by  the  plaintiff.  At  the 
close  of  the  plaintiff's  evidence,  the  trial  court  directed  a  ver- 
dict for  the  defendant,  on  the  ground  that  there  was  no  con- 
sideration for  any  of  the  notes.  Judgment  was  entered  against 
plaintiff  for  costs,  and  he  appeals. — Reversed. 

Seerley  &  Clark,  and  0.  P.  Myers,  for  appellant. 

Vol.  162  Ia.— 19 
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McElroy  &  Crdss,  and  Parker,  Parrish  &  Miller,  for 
appellee. 

Evans,  J. — Pour  notes  are  involved.  The  first  note  was 
for  $2,000,  dated  September  24,  1904.  The  second  was  for 
$4,000,  dated  July  24,  1908.  The  third  was  for  $4,000,  dated 
October  22, 1908.  The  fourth  was  for  $10,000,  dated  June  18, 
1909.    The  following  is  a  copy  of  the  first  note : 

For  value  received  by  me,  and  for  the  purpose  of  secur- 
ing a  fund  for  the  endowment  of  the  Kansas  City  University, 
of  Kansas  City,  Kansas,  I  hereby  bind  myself,  and  my  heirs, 
executors  and  administrators,  to  pay  to  the  order  of  the 
treasurer  of  said  Kansas  City  University,  of  Kansas  City, 
Kansas,  the  sum  of  two  thousand  dollars,  with  interest  thereon 
at  the  rate  of  %0  of  1  Per  cent-  Per  annum  from  the  date 
hereof.  The  principal  sum  hereby  secured  shall  be  due  and 
payable  on  or  before  the  expiration  of  one  year  after  my 
decease.  Date:  September  24,  1904.  Post  office:  Murphy, 
Jasper  County,  Iowa.     [Signed]  John  W.  Murphy. 

The  others  were  all  drawn  in  like  form.  These  notes  were 
each  delivered  at  or  about  the  date  thereof  and  were  accepted 
by  the  payee.  The  purpose  of  the  maker  was  to  contribute 
the  amounts  nanled  to  the  payee  to  carry  out  the  purpose  of 
its  organization  as  a  university.  The  special  purpose  for 
which  such  funds  were  to  be  used  was  indicated  upon  the  face 
of  the  notes,  and  to  some  extent  by  letters.  This  was  that  the 
proceeds  of  the  first  three  notes  should  be  used  for  the  pur- 
pose of  securing  an  endowment  fund.  The  proceeds  of  the 
fourth  note  were  to  be  used  for  "erecting  a  building  on  the 
campus.' '  Other  subscriptions  were  subsequently  solicited 
by  the  university  and  received  from  other  contributors.  Pre- 
vious gifts,  including  those  of  Murphy,  were  made  public  as 
an  inducement  to  subsequent  contributions.  This  was  done, 
to  some  extent,  at  least,  with  the  express  consent  of  Murphy. 

In  view  of  the  directed  verdict  below,  we  are  only  con- 
cerned now  with  the  question  whether  the  evidence  in  the 
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record  affirmatively  discloses  want  of  consideration  so  as  to 

justify  the  trial  court  in  taking  the  case  from 

1 '  iSSS^Snts  :  the  jury.  We  reach  a  conclusion  contrary  to 
notes  fncon-  such  ruling  of  the  trial  court.  The  notes 
burden  of*        themselves,  being  promises  in  writing,  im- 

proof. 

ported  a  consideration.  Furthermore,  a  re- 
cital of  consideration  received  appeared  in  express  terms  upon 
their  face.  The  burden  was  on  the  defendant  to  show  a  want 
of  consideration.  The  plaintiff,  however,  chose  to  introduce 
in  his  main  case  considerable  testimony  in  anticipation  of  the 
defense.  The  defendant  was,  of  course,  entitled  to  avail  him- 
self of  such  testimony.  Such  testimony,  however,  did  not  war- 
rant a  directed  verdict  for  the  defendant.  Much  of  it  tended 
to  show  a  sufficient  consideration.  Inasmuch  as  the  case 
must  be  remanded  for  a  new  trial,  we  deem  it  appropriate  to 
avoid  a  discussion  of  the  evidence.  The  defendant  has  had 
no  opportunity  to  introduce  his  testimony.  Much  of  his  argu- 
ment here  in  support  of  the  judgment  below  is  predicated 
upon  plaintiff's  alleged  failure  to  prove  consideration;  but 
the  burden  is  upon  him  to  show  the  want  of  consideration  in 
support  of  his  affirmative  plea  to  that  effect.  This  feature 
of  his  argument  therefore,  is  not  available  to  him. 

I.  A  sufficient  consideration  in  such  a  case  as  this  may 
assume  various  forms.  It  is  not  necessary  that  the  benefit 
accrue  to  the  promisor.     It  is  frequently,  if  not  usually,  true 

that  written  promises  of  this  kind  are  made 
2*  Sent  :8ue£dow"    *or  ^e  Purpose  of  assisting  in  the  mainte- 
wniideTaUon :     nance  of  the  beneficiary  institution  within 
ence.  ^e  BCOpe  of  the  purpose  for  which  it  was 

organized.  Other  assistance  from  other  sources  is  expected. 
A  contribution  by  one  naturally  operates  as  an  inducement  to 
contributions  by  others.  It  is  not  unusual  that  publicity  is 
given  to  contributions  already  made  as  an  inducement  to 
others.  If  it  is  within  the  contemplation  of  a  contributor  that 
the  fact  of  his  contribution  may  be  announced  to  others  as  an 
inducement  to  contributions  by  them,  and  if  additional  con- 
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tributions  be  made  by  reason  of  such  inducement  even  in  part, 
it  operates  as  a  sufficient  consideration  for  the  promise  of  the 
first  contributor.  It  is  not  essential,  in  such  a  case,  that  the 
additional  contributions  thus  induced  should  be  devoted  to 
the  same  fund  or  to  the  erection  of  the  same  building.  If 
the  original  promise,  when  made,  was  intended  to  induce  ac- 
tivities and  expenditures  by  the  beneficiary  in  pursuance  of 
the  purpose  of  its  organization,  and  if  such  activities  and  such 
expenditures  were  induced  thereby  even  in  part,  it  is  a  suffi- 
cient consideration.  In  either  case,  it  is  not  necessary  that 
such  promise  be  the  sole  inducement  either  to  additional  con- 
tributions by  other  contributors  or  to  burdensome  activities 
and  substantial  expenditures  by  the  beneficiary  and  its  appro- 
priate officers.  It  is  not  indispensable  that  direct  evidence  be 
had  that  such  activities  and  expenditures  or  additional  con- 
tributions were  thus  induced,  or  that  such  inducement  was 
within  the  contemplation  of  the  parties.  If  these  facts  can 
be  found  by  fair  inference  from  all  the  circumstances  in  evi- 
dence, it  is  sufficient  at  least  to  make  a  jury  question. 

Such  an  institution  as  the  beneficiary  herein  is  necessarily 
supported  by  the  co-operation  of  many  people  who  have  a  com- 
mon and  unselfish  interest  in  its  success.  Ordinarily,  one  man 
could  not  carry  the  load  alone.  Co-operation  is  usually  within 
the  contemplation  of  each  contributor.  His  gift  would  become 
mere  waste  if  it  must  stand  alone.  A  contribution,  therefore, 
may  be  in  the  nature  of  a  response  to  a  previous  contribution 
by  another,  or  it  may  be  in  the  nature  of  an  invitation  to  fu- 
ture contributions  by  others,  or  it  may  partake  of  the  nature 
of  both.  All  this  may  become  a  question  of  fact  in  a  particu- 
lar case.  It  would  be  manifestly  unjust  to  permit  a  promisor 
of  a  contribution  to  withdraw  his  promise  after  it  had  served 
the  function  of  inducing  other  contributors  to  incur  obliga- 
tions to  the  same  beneficiary  and  for  the  same  general  purpose. 
We  think  that  notes  of  this  kind  rest  upon  a  somewhat  differ- 
ent foundation  from  a  note  executed  in  a  transaction,  in  con- 
templation of  a  pecuniary  benefit  to  the  maker  or  to  some 
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other  person  selected  by  him,  other  than  the  payee.  Such 
notes  are  frequently,  if  not  usually,  executed,  not  as  evidence 
of  a  promise  to  make  a  future  gift,  but  for  the  specific  purpose 
of  creating  a  present  asset  for  its  beneficiary.  A  very  sub- 
stantial part  of  the  assets  of  such  institutions  exist  in  this 
form.  To  lightly  withhold  judicial  sanction  from  such  obliga- 
tions  would  be  to  destroy  millions  of  assets  of  the  most  benef- 
icent institutions  in  our  land,  and  to  render  such  institutions 
helpless  to  carry  out  the  purpose  of  their  organization.  Un- 
fortunately, authorities  are  in  conflict  at  this  point,  and  some 
courts  have  applied  a  very  narrow  rule  to  this  class  of  obliga- 
tions. We  think  the  trend  of  modern  judicial  opinion  is  in 
the  other  direction.  Various  phases  of  the  question  have  been 
before  this  court  in  the  following  cases :  Simpson  College  v. 
Bryan,  50  Iowa,  293 ;  University  v.  Livingston,  65  Iowa,  202 ; 
Presbyterian  Church  v.  Baird,  60  Iowa,  237 ;  Simpson  College 
v.  Tuttle,  71  Iowa,  596 ;  Church  v.  Donnell,  110  Iowa,  5 ;  King 
v.  Carroll,  129  Iowa,  364. 

In  all  the  foregoing  cases  save  one,  the  sufficiency  of  the 
consideration  was  sustained.  The  exception  was  Simpson  Col- 
lege v.  Tuttle,  71  Iowa,  596.  That  case  turned  upon  the  cor- 
rectness of  a  ruling  on  demurrer.  The  ruling  of  the  trial 
court  was  sustained.  To  such  holding,  however,  the  follow- 
ing saving  paragraph  was  added :  "To  this  doctrine,  however, 
there  must  be  added  the  qualification  that  the  benefits  to  be 
derived  from  founding  a  school,  church,  or  other  institution 
of  similar  character,  may  furnish  a  good  consideration  for  a 
promise.  It  must  also  be  remembered,  in  the  case  before  us, 
that  such  consideration  is  not  advanced  by  plaintiff,  and  the 
only  reference  to  its  existence  is  contained  in  the  paragraphs 
of  the  answer  assailed  by  the  demurrer ;  the  other  paragraph 
setting  up  a  total  want  of  consideration/9  The  discussion  in 
each  of  the  above-cited  cases  is  somewhat  cautious,  and  is  con- 
fined strictly  to  the  particular  question  therein  involved. 

A  case  somewhat  similar  to  the  case  at  bar  was  consid- 
ered by  the  Supreme  Court  of  Ohio  in  Irwin  v.  Lombard  Uni- 
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versity,  56  Ohio  St.  9  (46  N.  E.  63, 36  L.  R,  A.  239,  60  Am.  St. 
Bep.  727).    We  quote  from  the  opinion: 

It  is  equally  apparent  that,  prompted  by  the  promises 
and  gifts  of  Gilpin  and  others,  'responsibility  has  been  under- 
taken' by  the  university.  It  did  not'  abandon  the  educa- 
tional enterprise  which  these  donors  and  promisors  were 
desirous  of  promoting.  Whether  the  object  of  the  promisors 
was  to  secure  the  opportunity  of  educating  their  own  chil- 
dren under  such  influences  as  they  desired,  or  more  gen- 
erally to  contribute  to  the  public  welfare  by  increasing  the 
facilities  for  higher  education,  it  has  been  accomplished. 
It  has  been  accomplished  by  the  expenditure  of  money  and 
the  incurring  of  obligations  in  reliance  upon  their  promises 
and  similar  promises  from  others.  Institutions  of  this  char- 
acter are  incorporated  by  public  authority  for  defined  pur- 
poses. Money  recovered  by  them  on  promises  of  this 
character  cannot  be  used  for  the  personal  and  private  ends 
of  an  individual,  but  must  be  used  for  the  purposes  defined. 
To  this  use  the  university  is  restricted,  not  only  by  the  law 
of  its  being,  but  as  well  by  the  obligations  arising  from  its 
acceptance  of  the  promise.  A  promise  to  give  money  to  one, 
to  be  used  by  him  according  to  his  inclination  and  for  his 
personal  ends,  is  prompted  only  by  motive.  But  a  promise 
to  pay  money  to  such  an  institution,  to  be  used  for  such 
defined  and  public  purposes,  rests  upon  consideration.  The 
general  course  of  decisions  is  favorable  to  the  binding  obliga- 
tion of  such  promises.  They  have  been  influenced,  not  only 
by  such  reasons  as  those  already  stated,  but  in  some  cases, 
at  least,  by  state  policy  as  indicated  by  constitutional  and 
.  statutory  provisions.  The  policy  of  this  state,  as  so  indi- 
cated, is  promotive  of  education,  religion,  and  philanthropy. 
In  addition  to  the  declarations  of  the  Constitution  upon  the 
subject,  the  policy  of  the  state  is  indicated  by  numerous 
legislative  enactments  providing  for  the  incorporation  of  col- 
leges, churches,  and  other  institutions  of  philanthropy,  which 
are  intended  to  be  perpetual,  and  which,  not  only  for  their 
establishment,  but  for  their  perpetual  maintenance,  are 
authorized  to  receive  contributions  from  those  who  are  in 
sympathy  with  their  purposes  and  methods — the  only  source 
from  which,  in  view  of  their  nature,  their  support  can  be 
derived.     Looking  to  the  plainly  declared  purpose  of  the 
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lawmaking  department,  promises  made  with  a  view  to  dis- 
charging the  debts  of  such  institutions,  to  providing  the  means 
for  the  employment  of  teachers,  to  establishing  endowment 
funds  to  give  them  greater  stability  and  efficiency,  and  what- 
ever may  be  necessary  or  helpful  to  accomplish  their  pur- 
poses or  secure  their  permanency,  must  be  held  valid.  A 
view  which  omits  considerations  of  this  character  is  too 
narrow  to  be  technically  correct.  It  is  not  contemplated  by 
the  parties,  nor  is  it  required  by  law,  that  in  cases  of  this 
character  the  institution  shall  have  done  a  particular  thing 
in  reliance  upon  a  particular  promise.  Not  only  do  the  law 
and  the  parties  contemplate  the  permanency  of  the  institu- 
tion, but  all  promisors  understand  that  the  proceeds  of  their 
promises  will  be  mingled  with  prior  and  subsequent  donations, 
and  together  constitute  the  financial  support  of  the  enterprise. 
The  case  must  be  rare  indeed  in  which  such  contributions  or 
promises  would  be  'made  if  others  had  not  been  made  before, 
and  rarer  still  in  which  they  would  be  made  but  for  the 
belief  that  others  will  be  made  afterwards.  The  requirements 
of  the  law  are  satisfied,  the  objects  of  the  parties  secured, 
and  the  perpetration  of  frauds  prevented  by  the  conclusion 
that  the  consideration  for  the  promise  in  question  is  the 
accomplishment,  through  the  university,  of  the  purposes  for 
which  it  was  incorporated,  and  in  whose  aid  the  promise 
was  made.  The  defense  properly  failed  because  there  was 
neither  allegation  nor  proof  of  abandonment  of  those  pur- 
poses. .  .  .  Indeed,  the  validity  of  such  promises  is  sup- 
ported by  all  the  cases  in  which  it  has  been  held  that 
subscriptions  for  public  purposes  of  such  a  nature  are  enforce- 
able. For  the  law,  regarding  the  substance  rather  than  the 
form,  permits  no  distinction  because  of  the  promises  being 
in  one  instrument  or  several  instruments.  And  the  mutuality 
of  the  interests  of  the  several  promisors  is  not  to  be  deter- 
mined as  a  matter  of  time  from  the  dates  of  their  promises, 
but  from  the  continuity  and  perpetuity  of  the  object  to  be 
accomplished. 

This  case  was  followed  by  the  Supreme  Court  of  Minne- 
sota in  the  case  of  Albert  Lea  College  v.  Brown,  88  Minn.  524 
(93  N.  W.  672,  60  L.  R.  A.  870).  We  quote  from  the  opinion 
of  that  court : 
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One  of  the  first  cases  to  depart  from  the  earlier  decisions, 
which  held  strictly  to  the  necessity  of  a  pecuniary  consider  a-, 
tion  moving  to  the  promisor,  is  Collier  v.  Society,  8  B.  Mon. 
[Ky.]  68.  In  that  case  a  promissory  note  was  given,  whereby 
the  maker  promised  and  agreed  to  pay  the  Kentucky  Baptist 
Educational  Society  the  sum  of  $250,  to  further  the  interests 
and  aid  in  the  payment  of  the  expenses  of  its  management. 
The  maker  refused  to  pay  the  note  when  due,  and  an  action 
was  brought  against  him  to  recover  thereon.  There  was  no 
pecuniary  consideration  moving  to  him,  nor  does  it  appear 
that  the  society  to  which  it  was  given  ever  incurred  any  debts 
or  obligations  upon  the  strength  of  it;  but  the  court  held 
the  maker  of  the  note  liable,  on  the  ground  that  as  the 
charter  of  the  society  authorized  it  to  accept  and  receive 
such  donations  and  gifts,  and  it  was  required,  under  the 
law,  to  carry  out  the  directions  of  donor,  a  sufficient  con- 
sideration  was  shown.  A  well-considered  case  (also  a  depar- 
ture from  the  old  rule)  is  Trustees  of  Troy  Academy  v. 
Nelson,  24  Vt.  189.  In  that  case  defendant,  with  others, 
signed  a  subscription  paper,  thereby  promising  to  pay  to 
the  trustees  of  the  academy  the  sum  of  $100  for  the  purpose 
of  enabling  them  to  pay  its  debts,  provided  the  sum  of 
$20,000  was  subscribed  for  the  same  purpose  by  a  certain 
date.  This  amount  was  fully  subscribed.  Defendant  paid 
one-half  of  his  subscription,  but  refused  to  pay  the  balance. 
The  court  held  that  the  obligations  imposed  upon  and  assumed 
by  the  trustees  of  the  academy  to  make  application  of  the 
money  as  directed  by  the  subscribers  to  the  fund  so  con«. 
summated  the  contract  that  defendant  could  not  avoid  pay- 
ment on  the  ground  that  there  was  no  consideration  for 
his  promise,  and  that,  whether  the  relation  each  subscriber 
bore  to  the  other,  or  the  relation  each  bore  to  the  academy 
itself,  be  considered,  defendant  was  estopped  from  denying 
the  obligation  of  the  contract.  It  will  be  observed  in  that 
case  that  the  executory  promise  of  defendant  was  for  the 
purpose  of  raising  a  fund  to  discharge  a  past-due  indebted- 
ness of  the  academy,  and  nothing  appears  to  have  been  done 
by  the  officers  in  reliance  on  the  promise.  In  the  case  of 
Trustees^.  Cowls,  6  Pick.  [Mass.]  427  (17  Am.  Dec.  387) 
the  court  held  a  promissory  note  by  defendant,  by  which 
he  agreed  to  pay  plaintiff,  an  educational  institution,  a 
sum  of  money  to  further  its  objects  and  purposes,  viz.,  to 
educate  indigent  young  men  of  promising  talents  and  hopeful 
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piety,  valid  and  enforceable,  though  it  does  not  appear  that 
any  particular  obligations  were  contracted  by  the  officers 
of  the  institution  on  the  faith  of  the  promise.  The  court 
said:  'Was  there  a  consideration  for  the  note?  In  one 
sense  there  was  not — that  is,  the  promisor  received  nothing 
from  the  payee  at  the  time  it  was  given  which  was  of  pecu- 
niary value;  but  it  was  sufficient  to  create  a  consideration 
that  the  other  party,  the  payee,  should  have  assumed  an 
obligation  in  consequence  of  receiving  the  note,  which  he 
was  compellable,  either  at  law  or  equity,  to  perform,  unless 
the  promisor  should  be  able  to  show,  when  sued,  that  the 
payee  had  refused,  or  was  unable  or  had  unreasonably  neg- 
lected to  perform  the  engagement  on  his  part,  in  which  case 
a  defense  might  be  raised  on  tfre  ground  of  no  consideration.' 
.  .  .  In  the  case  at  bar  the  trustees,  upon  the  delivery 
of  the  note  to  them,  expressly  accepted  the  same,  and  thereby 
assumed  the  obligations  imposed  by  the  terms  of  the  promise ; 
and  upon  the  strength  of  this  promise,  and  others,  were 
enabled  to  continue  the  purposes  of  the  college,  when,  with- 
out it,  it  would  have  been  necessary  that  they  suspend 
operations  and  dissolve  the  corporation.  As  already  stated, 
plaintiff  was  incorporated  as  an  educational  institution,  and 
depended  for  its  support,  and  to  enable  it  to  carry  out  its 
purposes,  upon  donations  of  philanthropists  and  other  char- 
itably disposed  persons.  Such  institutions  are  expressly 
authorized,  under  the  provisions  of  the  statute  under  which 
plaintiff  was  incorporated,  to  accept  and  receive  such  dona- 
tions, and  may  be  compelled  and  required  by  the  courts  to 
carry  out  faithfully  the  purposes  of  a  particular  donation. 
Money  contributed  to  it  for  the  purpose  of  an  endowment 
fund  may  not  be  diverted  from  that  purpose,  and  its  applica- 
tion may  be  compelled  by  proper  judicial  proceedings.  Many 
of  the  colleges  of  the  present  day  depend  almost  wholly  upon 
voluntary  contributions  for  their  support,  and  philanthropists 
who  contribute  thereto  are  impelled  to  do  so  by  their  senti- 
ments of  charity,  benevolence,  and  good  will ;  and  the  oppor- 
tunity amply  repays  the  outlay,  and  to  them  is  far  greater 

than  any  considerations  of  a  pecuniary  nature. 

« 

None  of  our  own  previous  cases  are  decisive  of  the  case 
at  bar.  In  the  conflict  of  authority,  we  think  the  foregoing 
presents  the  sounder  and  perhaps  the  more  modern  view. 
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Such  view  has  also  the  merit  that  it  is  direct  and  practical,  in 
that  it  gives  legal  sanction  to  the  voluntary  conduct  and  mani- 
fest purpose  of  the  parties  to  the  notes.  The  purpose  to  be 
subserved  has  the  sanction  of  the  law  in  a  specific  and  statu- 
tory sense,  and  there  is  no  apparent  reason  of  public  policy 
why  the  consideration  of  such  notes  should  be  lightly  im- 
peached, or  should  be  determined  by  artificial  tests  foreign 
to  the  purpose  of  the  parties.  Of  course,  if  fraud  or  deceit  or 
undue  influence  or  breach  of  obligation  were  charged,  the 
fact  that  the  consideration  was  wholly  altruistic  would  be  a 
circumstance  proper  to  be  considered  and  would  be  available 
to  the  defendant  as  such.  In  the  case  at  bar,  there  was  evi- 
dence that,  in  reliance  on  these  notes  and  others,  the  beneficiary 
enlarged  its  plans  and  increased  its  work  and  incurred  added 
expenditures  therefor,  all  of  which  was  done  within  the  scope 
of  its  corporate  purpose.  We  think  such  evidence  tended  to 
show  consideration. 

II.  It  is  urged  by  the  appellant  that  it  incurred  expenses 
in  the  form  of  commissions  in  obtaining  these  very  contribu- 
tions from  Mr.  Murphy.    It  contends  that  these  very  expendi- 
tures for  commissions  are  a  sufficient  consid- 

o       Ha  MB 

eration  to  support  the  notes.  The  suggestion 
is  quite  abhorrent,  and  we  know  of  no  legal  principle  to  justify 
it.  Such  an  expenditure  cannot  be  deemed  a  consideration. 
Such  an  expenditure  is  essentially  different  in  its  nature  and 
in  its  equity  from  expenditures  and  obligations  incurred  in 
carrying  on  the  enterprise  for  which  the  institution  was  or- 
ganized, in  reliance  upon  the  promise  in  question. 

III.  Some  rulings  on  the  admission  of  testimony  are  pre- 
sented for  our  consideration.     It  appears  that  in  October, 
1907,  one  Qeorge  Baylor  subscribed  $1,000  to  a  fund  on  condi- 
tion that  $100,000  be  subscribed  within  three 

donee.'  years  from  date.    In  October,  1910,  the  presi- 

dent of  the  university  wrote  a  letter  to  Curtis  Baylor,  son  of 
George  Baylor,  who  was  then  deceased,  asking  for  an  exten- 
sion of  time  of  such  condition.    This  letter  contained  a  list 
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of  contributions  to  d$te,  including  contributions  of  Mr.  Mur- 
phy, showing  a  total  of  $89,000.  In  reply  thereto,  Baylor 
wrote  a  letter  consenting  to  an  extension  of  time  for  two 
years.  The  first  letter  was  received  in  evidence.  The  reply 
thereto  by  Baylor  was  rejected,  on  the  ground  that  Murphy 
had  no  knowledge  thereof.  The  ground  of  the  ruling  was  too 
narrow.  Murphy  knew  and  consented  that  the  publication 
of  his  gift  might  be  made  in  the  interest  of  the  university. 
The  action  of  the  president  was  within  the  scope  of  such  con- 
sent, and  the  letter  of  Baylor  was  responsive  thereto.  It  was 
not  material  that  Murphy  should  know  the  particular  details 
of  the  publications  or  of  the  results.  It  is  sufficient  that  they 
were  within  the  scope  of  his  contemplation  and  consent. 

What  is  here  said  is  also  applicable  to  the  refusal  of  the 
court  to  permit  proof  of  the  publication  of  Murphy's  con- 
tribution in  the  denominational  paper.  The  discussion  also 
will  apply  to  the  refusal  to  receive  the  testimony  of  Peterson, 
president  of  the  board  of  trustees,  as  to  what  was  said  at  a 
board  meeting  in. relation  to  Murphy's  contribution.  We  have 
no  way  of  knowing  whether  this  later  proposed  evidence  was 
material  or  not,  or  whether  it  might  have  been  inadmissible 
for  other  reasons  than  those  urged.  The  record  does  not  dis- 
close what  the  plaintiff  proposed  to  prove  thereby.  The  ruling, 
therefore,  does  not  present  reversible  error.  In  view  of  a 
new  trial,  we  deem  it  proper  to  say  that  the  mere  fact  that 
the  discussion  was  had  in  the  absence  of  Murphy  is  not  a 
valid  objection  in  the  state  of  this  record. 

The  judgment  below  must  be  reversed,  and  it  is  so  or- 
dered.— Reversed. 

Weaver,  C.  J.,  and  Ladd  and  Preston,  JJ.,  concur. 
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Wm.  L.  Allen,  Plaintiff  and  Appellee,  v.  J.  A.  Adams, 

Defendant  and  Appellant. 

Real  property:     contracts  :     fobfeiture.    By  the  express  provisions  of 

1  the  statute  a  contract  for  the  purchase  or  sale  of  real  property 
cannot  be  forfeited  for  non  performance,  until  thirty  days  after 
the  time  fixed  for  performance  and  after  giving  notice  of  forfeiture. 

8ame:    rescission.    Where  a  purchaser  of  real  property  continued  the 

2  contract  in  force,  knowing  that  the  vendor  was  taking  steps  to 
clear  objections  to  the  title  and  that  he  was  expecting  to  perform 
as  soon  as  the  title  was  perfected,  his  attempted  rescission  when  the 
vendor  was  ready,  able  and  willing  to  perform,  and  when  he  was 
tendering  performance  came  too  late. 

Same.  ,  Where  the  purchaser  of  land  entered  into  possession  under  his 

3  contract  and  made  improvements,  a  tender  of  possession  to  the 
vendor  coupled  with  a  demand  for  payment  of  the  value  of  the  im- 
provements was  not  such  a  tender  as  would  warrant  rescission. 

Real  property:    contracts:    fraud:    evidence.    In  this  action  for  the 

4  price  of  land  sold  on  contract  the  evidence  is  held  insufficient  to 
show  that  plaintiff  falsely  represented  that  he  held  the  legal  title 
at  the  time  the  contract  was  made. 

Same:     rescission.     Where   defendant   went  into   possession   of   real 

5  property  under  a  contract  of  purchase,  the  fact  that  plaintiff  did 
not  have  the  legal  title  at  the  time  he  took  possession  was  not  ground 
for  rescission  after  plaintiff  had  acquired  such  title:  and  by  taking 
possession  defendant  acquired  an  equitable  title  to  the  land  and 
he  could  not  refuse  payment  of  the  purchase  price  for  alleged  lack 
of  title  in  the  vendor,  unless  he  rescinded  the  contract  and  restored 
possession. 

Appeal  from  Humboldt  District  Court. — Hon.  A.  D.  Bailie, 

Judge. 

Saturday,  November  22, 1913. 

An  action  to  recover  the  purchase  price  of  land  sold  by 
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plaintiff  to  defendant  by  written  contract.  The  defendant 
admitted  the  execution  of  the  contract  but  denied  timely  per- 
formance by  the  plaintiff.  By  way  of  counterclaim  he 
pleaded:  (1)  That  the  contract  was  obtained  by  false  repre- 
sentations; and  (2)  that  the  plaintiff  defaulted  in  performance 
on  the  date  fixed  by  the  contract  and  that  by  reason  thereof 
the  defendant  rescinded  the  contract.  He  prayed  to  recover 
back  the  money  paid  by  him  before  default  and  the  amount  of 
certain  expense  incurred.  There  was  a  judgment  for  the 
plaintiff  and  the  defendant  appeals. — Affirmed. 

Lovrien  &  Lovrien,  and  Healy  &  Healy,  for  appellant. 

John  Cunningham,  and  Kelleher  &  O'Connor,  for  ap- 
pellee. 

Evans,  J. — On  September  15,  1911,  the  parties  hereto 
entered  into  a  written  contract  whereby  the  plaintiff  pur- 
ported to  sell  and  the  defendant  to  buy  about  47.96  acres  of 
land  for  an  agreed  price  of  $5,995.  Of  such  sum  $500  was 
paid  at  the  time  of  the  execution  of  the  contract.  The  bal- 
ance of  the  purchase  price  was  to  be  paid  April  1,  1912,  and 
a  proper  deed  was  to  be  executed  by  the  plaintiff  to  defendant 
at  the  same  time.  It  was  further  provided  that  the  defendant 
should  have  possession  March  1,  1912.  The  contract  con- 
tained the  following  provisions : 

Now,  if  the  said  party  of  the  second  part  shall  pay  to 
the  party  of  the  first  part  the  balance  of  said  purchase  price 
as  set  forth  below,  on  the  following  dates,  to  wit : 
Date  Payable.  Principal.  Interest.  Total. 

April  1,  1912  $5,495.00  No. 

With  interest  at  no  per  cent,  per  annum,  payable  annu- 
ally, as  above,  and  shall  pay  all  taxes  and  assessments  before 
they  become  delinquent,  which  may  be  levied  or  become 
due  on  said  real  estate  from  and  after  the  date  hereof,  the 
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said  party  of  the  first  part  will,  at  his  own  cost  and  expense, 
execute  and  deliver  to  said  party  of  the  second  part,  or  to 
his  assigns,  a  warranty  deed  and  abstract  showing  good  title 
and  free  from  all  liens  and  incumbrances,  including  taxes 
for  1911  to  the  above  described  premises  on  April  1,  1912. 
Principal  and  interest  payable  at  People's  State  Bank,  Hum- 
boldt, Iowa.  It  is  agreed  by  the  parties  hereto  that,  in  case 
any  payment  of  principal  or  interest  remains  unpaid  for 
the  space  of  thirty  days  after  the  same  become  due,  the 
whole  amount  remaining  unpaid  on  this  contract  shall  (after 
the  lapse  of  said  thirty  days)  become  due  and  payable  with- 
out notice,  time  being  the  essence  of  this  contract,  and  in 
such  case  all  moneys  paid  to  said  first  party  shall  be  retained 
by  him  as  liquidated  damages,  and  this  contract  may  be 
declared  null  and  void  at  the  option  of  the  said  first  party. 

The  land  involved  was  a  part  of  a  larger  tract  recently 
purchased  by  plaintiff  by  written  contract  from  one  Dodd,  a 
neighbor  of  the  defendant.  Plaintiff's  contract  with  Dodd 
also  called  for  a  conveyance  by  Dodd  to  plaintiff  on  April  1, 
1912,  and  possession  to  plaintiff  on  March  1,  1912.  On  April 
1st  the  defendant  was  ready  to  perform  the  contract.  The 
abstract  of  title,  however,  which  had  been  presented  to  plain- 
tiff by  Dodd,  indicated  some  slight  defects  which  the  plaintiff 
desired  should  be  cleared  by  Dodd  before  the  consummation 
of  the  transaction.  This  required  the  obtaining  of  an  affidavit 
for  the  purpose  of  some  identification  and  of  a  release  of  the 
land  from  a  certain  mortgage  which  covered  such  land  and 
other  lands.  Such  release  had  been  arranged  for  prior  to 
April  1st,  but  it  had  not  actually  come  to  hand.  In  all  other 
respects  plaintiff  was  ready  to  perform  his  contracts  both  with 
Dodd  and  with  the  defendant.  A  few  days  were  requisite  for 
obtaining  the  papers  referred  to.  They  were  obtained  within 
four  days  and  placed  of  record.  And  thereafter  no  obstacle 
remained  to  the  full  performance  of  the  contract  sued  on. 
The  defense  is  based  upon  the  following  general  proposition : 
(1)  That  time  was  of  the  essence  of  the  contract,  and  that  the 
plaintiff  was  bound  to  perform  upon  the  very  date  agreed 
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upon,  April  1,  1912.  (2)  That  the  defendant  tendered  full 
performance  on  such  date  and  demanded  his  deed  and  the 
plaintiff  failed  to  perform.  (3)  That  on  such  date,  or  within 
a  reasonable  time  thereafter,  the  defendant  rescinded  such 
contract  because  of  plaintiff's  default. 

I.  As  to  the  first  proposition,  plaintiff  urges  that  it  is  not 
available  to  the  defendant  in  that  such  provision  of  the  con- 
tract, as  to  time  being  the  essence  thereof,  only  purports  to 
„    „  be  for  the  benefit  of  the  plaintiff  vendor. 

1.    RZAL     PROP-  r 

tnctB  -  Tor-        ^e  right  of  forfeiture  is  expressly  put  to  the 
feiture.  'option  of  the  said  first  party."    There  are 

authorities  which  tend  at  least  to  support  the  plaintiff's  posi- 
tion and  to  construe  such  a  clause  in  particular  cases  as  apply- 
ing only  to  the  time  of  payment  of  purchase-money  install- 
ments and  as  for  the  benefit  of  the  vendor  alone.  Zunkel  v. 
Colson,  109  Iowa,  695-697 ;  Van  Vranken  v.  Railroad  Co.,  55 
Iowa,  135,  138,  139 ;  Sigler  v.  Wick,  45  Iowa,  690,  692 ;  M c- 
Clartey  v.  Gokey,  31  Iowa,  505 ;  Vorwerk  v.  Nolte,  87  Cal.  236 
(25  Pac.  412) ;  Newton  v.  Hull,  90  Cal.  487  (27  Pac.  429) ; 
Scott  v.  Glenn,  98  Cal.  168  (32  Pac.  983).  There  is  some  force 
in  appellant's  suggestion  that  such  a  provision  ought  to  be 
deemed  mutual  and  that  it  should  be  applied  alike  to  both 
parties.  Even  so,  however,  it  would  not  avail  the  defendant 
herein.  By  the  terms  of  this  particular  contract,  as  well  as 
by  the  statute  (Code,  sections  4299,  4300),  the  right  of  for- 
feiture would  not  be  available  even  to  the  plaintiff  until  thirty 
days  after  written  notice.  Because  of  other  features  of  the 
case  which  are  quite  conclusive  against  the  defendant,  we 
need  not  determine  whether  the  cases  above  cited  necessarily 
control  the  construction  of  the  present  contract. 

Assuming  for  the  purpose  of  the  discussion  that  the  de- 
fendant was  entitled  to  rescind  his  contract  on  April  1,  1912, 
because  of  the  default  of  the  plaintiff  on  that  date,  the  evi- 
dence fails  to  show  any  act  or  declaration  on 

2.  Sams:  j 

retciMion.  the  part  of  the  defendant  advising  the  plain- 

tiff of  his  election  to  rescind.    In  his  conversation  with  the 
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plaintiff  on  that  day  he  declared  his  readiness  to  perform. 
Later  in  the  day,  and  in  the  absence  of  the  plaintiff,  he  went  to 
the  People's  Bank,  where  the  contract  was  payable,  and  made 
formal  tender  of  the  purchase  price.  As  a  witness  he  testified 
in  explanation  of  this  procedure  that  he  did  it  to  keep  his  con- 
tract "good/'  After  the  formal  tender  by  the  defendant 
at  the  bank,  the  plaintiff  was  advised  thereof  by  phone.  He 
sought  out  the  defendant  and  asked  him  the  reason  for  such 
formality.  According  to  plaintiff's  testimony  the  defendant 
then  replied  that  he  did  it  to  "protect  his  contract.' '  The  evi- 
dence is  practically  undisputed  that  there  was  no  attempted 
rescission  on  that  day.  It  rested  with  the  defendant  at  this 
point  to  elect  whether  he  would  rescind  or  not.  Until  he  should 
advise  the  plaintiff  of  his  election  to  rescind,  the  plaintiff  was 
bound  by  the  contract.  As  long  as  the  plaintiff  was  bound 
by  the  contract,  the  defendant  was  bound  likewise.  He  could 
not  rescind  without  terminating  the  contract  as  to  both  par- 
ties. Neither  could  he  continue  the  contract  in  force,  as 
against  the  plaintiff,  without  also  being  bound  by  it  himself. 
The  trial  court  found  that  the  defendant  not  only  failed  to 
rescind  on  April  1st  but  that  he  clearly  indicated  to  the  plain- 
tiff in  his  conversation  with  him  that  he  was  intending  to  hold 
him  to  his  contract.  We  think  this  finding  was  justified  by 
the  testimony. 

A  person  was  designated  by  the  defendant  to  whom  the 
plaintiff  should  deliver  the  abstract  for  final  examination  after 
the  objections  to  the  title  had  been  met.  The  defendant  as  a 
witness  denied  this  in  a  qualified  way,  but  an  examination  of 
all  the  evidence  satisfies' us  with  the  finding  of  the  trial  court. 
From  a  careful  examination  of  the  testimony  we  are  im- 
pressed that  the  defendant  was  not  wholly  candid  in  some  of 
his  denials  and  qualifications.  On  April  5th  or  6th  the  ab- 
stract was  finally  approved  by  the  examiner  designated  by  the 
defendant.  On  April  6th  the  plaintiff  called  the  defendant 
by  phone  and  advised  him  that  everything  was  ready  and  that 
the  deed  and  abstract  were  on  deposit  for  him  at  the  People's 
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State  Bank.    The  following  is  the  defendant's  version  as  a 
witness  of  what  transpired  at  that  time : 


He  called  me  up  over  the  telephone  and  told  me  that 
the  abstract  and  deed  wer$  now  ready.  That  was  about  the 
6th  of  April.  I  was  at  home  then.  I  told  him  I  didn't  think 
I  would  do  anything  more  about  the  deal.  He  wanted  to 
know  what  was  the  trouble.  I  told  him  I  had  got  tired  of 
monkeying  around  so  long.  I  had  spent  part  of  April  1st 
with  him.  I  hadn't  seen  him  from  that  day  until  the  time 
he  called  me  up  over  the  phone.  I  told  him  then  for  the 
first  time  that  I  wouldn't  go  ahead  with  the  contract.  That 
was  the  first  time  that  I  had  told  him  that.  He  said  he  was 
ready  to  settle  up  then,  and  I  told  him  that  I  didn't  believe 
I  would  do  anything  more  about  it.  He  wanted  to  know 
when  I  would  be  down  again,  and  I  told  him  I  would  be 
down  Monday.  He  wanted  to  know  what  was  the  trouble. 
I  says,  *  You  was  too  anxious  for  the  money  and  you  couldn't 
produce  the  abstract  and  deed.'  I  told  him  he  wanted  me 
to  perform  and  he  couldn't  perform.  He  said,  'You  know 
why  I  wanted  the  money.'  I  told  him  I  didn't  know  any- 
thing about  that,  and  I  couldn't  help  that,  and  that  the 
contract  called  for  an  abstract  and  deed  and  for  me  to  pay 
the  money.  He  said  he  had  ought  to  have  got  around  a  little 
sooner  to  get  them,  but  he  was  busy.  He  asked  me  when  I 
would  be  down,  and  I  told  him  I  thought  I  would  be  down 
Monday.  I  think  that  was  all  that  was  said  then.  I  told 
him  that  I  wouldn't  do  anything  more  with  the  contract. 
I  made  no  offers  to  him  that  day  on  the  telephone  of  any 
kind.  I  told  him  that  I  didn't  believe  that  I  would  do 
anything  more  under  the  contract.  I  think  that  is  the  way 
I  said  it. 

The  foregoing  was  the  first  suggestion  ever  made  by  the 
defendant  of  a  possible  election  to  rescind.  In  pursuance  of 
an  appointment,  the  parties  met  on  April  9th,  and  the  plain- 
tiff made  formal  tender  to  the  defendant  of  a  proper  deed 
and  abstract  which  the  defendant  then  refused  to  receive.  The 
defendant  also  made  formal  tender  to  the  plaintiff  of  a  sur- 
render and  rescission  of  the  contract  on  condition  that  the 
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plaintiff  repay  him  the  $500  purchase  money  previously  paid, 
and  that  he  pay  him  the  further  sum  of  $200  for  labor  and  ex- 
pense incurred  by  the  defendant  upon  the  premises  while  he 
held  possession  thereof.  It  is  in  dispute  between  the  parties 
whether  he  tendered  a  formal  surrender  of  the  possession  on 
that  day.  In  the  light  of  all  the  circumstances,  we  think  it 
ought  to  be  found  that  the  surrender  of  the  possession  was  of- 
fered on  the  same  condition  as  the  cancellation  of  the  contract. 

The  sum  of  the  situation  is  that  the  defendant  continued 
the  contract  in  force  while  knowing  that  the  plaintiff  was 
taking  steps  to  clear  objections  to  the  title  and  while  knowing 
that  the  plaintiff  was  expecting  to  perform  his  contract  as 
soon  as  such  objections  could  be  cleared  and  within  a  few  days, 
and  that  he  evinced  no  intent  to  rescind  until  after  all  objec- 
tions were  cleared  and  the  plaintiff  was  ready,  willing,  and 
able  to  perform.  Having  held  the  plaintiff  bound  to  the  con- 
tract after  default  until  the  plaintiff  was  ready,  willing,  and 
able  to  perform  and  until  he  was  tendering  performance,  the 
defendant  could  not  meet  such  tender  by  a  change  of  front 
and  by  a  notice  of  rescission.  The  attempted  rescission  came 
too  late. 

II.  There  is  another  feature  of  the  case  which  is  quite  con- 
clusive against  the  attempted  rescission  by  the  defendant.  His 
offer  to  surrender  the  contract  and  the  possession  of  the  land 

was  conditioned  that  the  plaintiff  should  not 

O        fliun 

only  repay  him  the  $500  purchase  money  pre- 
viously paid  but  that  the  plaintiff  should  pay  him  the  further 
sum  of  $200  for  alleged  labor  and  expense  upon  the  premises. 
The  defendant  had  been  in  possession  since  March  1st.  His 
contract  required  him  to  erect  a  certain  partition  fence  be- 
tween the  land  purchased  and  the  remainder  of  the  farm  from 
which  it  was  separated.  We  may  assume  that,  if  the  defend- 
ant was  entitled  to  rescind,  he  was  entitled  to  demand  com- 
pensation for  labor  and  expense  incurred  in  pursuance  of  the 
contract.  Under  the  testimony  of  the  defendant,  his  labor 
and  expense  did  not  approximate  the  sum  of  $200.    The  item 


Nov.  1913]  Allen  v.  Adams.  307 

was  included  in  his  counterclaim  except  that  only  $150  was 
claimed  therein.  His  testimony  disclosed  that  the  labor  and 
expense  incurred  amounted  to  less  even  than  $150.  His 
demand  upon  plaintiff,  therefore,  for  $200  as  a  condition  to 
the  surrender  of  the  possession  and  of  the  contract  was  not 
justified,  and  his  tender  upon  such  condition  avails  him 
nothing. 

III.  The  defendant  pleaded  that  the  plaintiff  had  falsely 
represented  to  him  that  he  held  the  legal  title  to  the  prop- 
erly and  that  he  was  induced  thereby  to  enter  into  the  con- 
.    D.  tract  sued  on,  and  some  contention  is  made  in 

4 .    RIAL    PBOP-  7 

tracts :  Cfraud :    argu*11611*  along  the  same  line.    The  evidence 
eridence.  doeg  not  sustain  the  contention.    The  defend- 

ant was  a  neighbor  of  Dodd  and  understood  that  Dodd 
had  sold  his  farm  to  the  plaintiff.  When  this  contract 
was  made,  the  defendant  learned  from  the  plaintiff  that  April 
1, 1912,  was  to  be  the  date  of  the  settlement  with  Dodd.  This 
was  the  reason  why  the  same  date  was  adopted  in  defendant's 
contract  with  plaintiff.  The  defendant  himself  testified  that 
some  time  prior  to  April  1st  the  plaintiff  had  requested  him 
to  pay  or  deposit  the  purchase  money  in  advance  in  order  that 
the  plaintiff  might  use  the  same  in  settlement  with  Dodd. 
There  was  no  fraud  practiced  upon  the  defendant  in  the 
respect  claimed. 

IV.  It  is  urged,  however,  that  the  contract  in  suit  was  an 
undertaking  on  the  part  of  the  plaintiff  that  he  would  pro- 
cure title  in  himself  on  or  before  April  1st  and  that  his  fail- 

5.  same-  ure  *°  ^°  s0  destroyed  the  mutuality  of  the 

rescission.  contract  and  rendered  it  nonenforceable  by 

him.  If  this  argument  were  conceded,  it  could  only 
establish  a  right  of  rescission  in  the  defendant  on  the 
ground  indicated.  Inasmuch  as  he  did  not  rescind 
while  mutuality  was- lacking,  the  argument  is  not  available. 
There  is  a  further  reason  why  this  contention  is  not  avail- 
able to  the  defendant.  The  defendant  was  in  the  undis- 
puted possession  of  the  land  purchased.    He  had  attained  his 
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possession  from  the  plaintiff  through  the  contract.  As  be- 
tween plaintiff  and  Dodd,  the  plaintiff  was  the  equitable 
owner  in  possession.  It  is  the  general  rule  that  a  vendee  in  un- 
disputed possession  of  the  purchased  real  estate  cannot  refuse 
payment  of  the  purchase  price  for  alleged  lack  of  title  in  the 
vendor  unless  he  rescind  the  contract  and  restore  possession 
to  the  vendor.  Allen  v.  Pegram,  16  Iowa,  163;  Ormsby  v. 
Graham,  123  Iowa,  209;  Worley  v.  Nethercott,  91  Cal.  512 
(27  Pac.v767,  25  Am.  St.  Rep.  209,  211) ;  Rhorer  v.  BUa,  83 
Cal.  54  (23  Pac.  274) ;  Young  v.  Figg,  72  Neb.  271  (100  N. 
W.  311) ;  McLeod  v.  Barnwm*,  121  Cal.  605  (63  Pac.  924,  925, 
926).  The  application  of  this  rule,  therefore,  gave  to  the  de- 
fendant only  the  right  of  rescission,  and  it  availed  him  noth- 
ing while  he  continued  to  hold  the  plaintiff  to  the  obligations 
of  the  contract. 

The  trial  court  properly  awarded  judgment  to  the  plain- 
tiff, and  such  judgment  is  accordingly  Affirmed. 

Weaver,  C.  J.,  and  Ladd  and  Preston,  JJ.,  concur. 


State  op  Iowa,  ex  rel.  George  Cosson,  Attorney  General, 

Appellant,  v.  W.  L.  Baughn. 

Municipal  corporations:    removal  of  mayor:     evidence.    The  mayor 

1  of  a  city  cannot  be  removed  from  office,  under  chapter  78  of  the 
Acts  of  the  33rd  General  Assembly,  except  upon  grounds  specified 
in  the  statute;  other  acts  of  misconduct  than  those  specified  are 
immaterial  in  an  action  for  his  removal. 

Same:    intoxication:    evidence.    Intoxication,  as  used  in  the  statute 

2  authorizing  removal  of  a  mayor  from  office  for  that  reason,  does 
not  necessarily  mean  that  he  was  so  drunk  as  to  have  lost  control 
of  himself:  but  if  he  was  so  far  under  the  influence  of  liquor  as 
to  affect  his  faculties  or  reason,  or  to  render  him  incoherent  of 
speech,  or  to  cause  him  to  lose  control  in  any  manner  or  to  any 
extent  of  the  action  or  movement  of  his  person,  he  was  intoxicated 
within  the  contemplation  of  the  law.  Evidence  held  to  show  that 
defendant  was  in  an  intoxicated  condition  and  to  justify  his 
removal. 
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tame:    resignation:    reappointment:    removal.     The   fact   that  a 

3    mayor,   subject    to    removal   for    drunkenness,   resigned   his   office 

and  was  immediately  reappointed  to  the  vacancy  by  the  council 

would  not  affect  a  right  of  action  subsequently  brought  for  his 

removal. 


Appeal  from  Shelby  District  Court. — Hon.  H.  K.  Evans, 

Judge. 

Saturday,  November  22, 1913. 

Action  to  remove  the  defendant  from  the  office  of  mayor 
of  the  city  of  Harlan  resulted  in  the  dismissal  of  the  petition. 
The  state  appeals. — Reversed. 

George  Cosson,  Attorney  General,  and  John  Fletcher, 
Assistant  Attorney  General,  for  the  State. 

Tiriley,  Mitchell  &  Pryor,  for  appellee. 

Per  curiam. — The  defendant  was  elected  and  duly  quali- 
fied as  mayor  of  the  city  of  Harlan  in  April,  1912.  He  re- 
signed July  29,  1913,  and  was  appointed  by  the  council  to 
fill  the  vacancy  August  5th  following,  and  again  qualified. 
Complaint  was  filed  with  the  Governor  Sept.  3d  thereafter,  in 
pursuance  of  chapter  78  of  the  Acts  of  the  Thirty-third  Gen- 
eral Assembly,  and  by  his  direction,  this  action  was  begun 
December  26,  1912,  for  his  removal  from  office.  The  petition 
covers  a  wide  range,  but  the  only  debatable  ground  for  re- 
moval under  the  evidence  was  the  charge  of  having  been  intoxi- 
cated in  the  evening  of  July  28, 1913. 

That  he  may  have  been  eccentric  in  manner,  exaggerated 
his  own  importance,  especially  as  mayor,  and  indulged  in 
coarse  language,  talked  loud  on  the  streets,  or  carried  on  fac- 
l.  municipal         tional  controversies  into  private  intercourse 
removal™*8 '    with  his  neighbors,  however  offensive,   will 
evidence.  not  warrant  any  interference  with  his  incum- 

bency.    Tastes  differ,  and  the  characteristics  which  are  ap- 
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proved  in  one  community  may  be  condemned  in  another,  or 
even  in  the  same  community  at  different  times.  It  was  for  the 
electors  of  Harlan  to  say  whether  they  wanted  "Bill"  Baughn 
for  mayor,  and  if  a  majority  so  decided,  it  is  not  for  the 
courts  to  determine  whether  in  electing  him,  they  exercised 
good  judgment.  Of  course,  there  are  some  things  he  might 
well  have  omitted;  for  instance,  this  piece  of  alleged  wit, 
included  in  a  notice  requiring  dogs  to  be  registered  and  wear 
collars:  "Also  you  two-legged  dogs  that  are  visiting  your 
neighbors  *  wives  when  their  husbands  are  away,  look  out  or 
the  marshal  will  catch  you  with  your  shoes  off."  And  it 
might  have  been  as  well  had  he  prosecuted  such  actions,  as  he 
might  have  deemed  for  the  interest  of  the  municipality,  with- 
out trying  them  out  on  the  street  corners.  But,  as  said,  the 
majority  wanted  such  a  person  for  mayor,  and  though  he  was 
rough  and  of  violent  temper,  as  his  admitted  encounters  indi- 
cated, he  is  entitled  to  continue  in  the  office  unless  there  exists 
some  statutory  ground  for  his  removal.  On  the  other  hand, 
good  character,  which  many  of  his  neighbors  say  he  possesses, 
affords  no  defense  if  guilty  of  any  of  the  misconduct  de- 
nounced by  statute.  The  evidence  was  insufficient  to  warrant 
a  finding  that  he  was  intoxicated  at  Council  Bluffs.  The  most 
that  can  be  said  is  that  he  liked  the  brand  of  whisky  there, 
and  partook  of  it  when  visiting  that  city,  which  was  frequent, 
but  the  evidence  bearing  thereon  did  not  warrant  a  finding 
that  he  ever  became  intoxicated  while  there.  Whether  he  was 
in  that  condition  in  the  evening  of  July  28, 1913,  the  evidence 
is  in  conflict. 

The  statute  specifies  "intoxication"  as  one  of  the  causes 
for  removal  (chapter  78,  Acts  33d  G.  A.),  and  that  word  is 
thus  defined  in  State  v.  Pierce,  65  Iowa,  85,  "a  person  is 

drunk  in  a  legal  sense  when  he  is  so  far  under 
cation':  evt?x      the  influence  of  intoxicating  liquors  that  his 

passions  are  visibly  excited  or  his  judgment 
impaired,"  and  it  was  said  in  State  v.  JIuxford,  47  Iowa,  16: 
"When  any  person,  from  the  use  of  intoxicating  liquors,  has 
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affected  his  reason  or  his  faculties,  or  has  rendered  him  inco- 
herent of  speech,  or  has  caused  him  to  lose  control  in  any 
manner,  or  to  any  extent,  of  the  action  or  motion  of  his  person 
or  body,  such  person,  in  contemplation  of  law,  is  intoxicated. ' ' 
These  definitions  are  in  accord  with  those  laid  down  in  other 
states.  Thus  it  was  said  in  a  lucid  instruction  quoted  in 
Elkin  v.  Buschner  (Pa.)  16  Atl.  102: 

Now  what  do  we  mean  by  a  man  being  drunk  or  intoxi- 
cated? We  often  have  very  contradictory  testimony  on  that 
subject.  One  man  will  say  a  person  was  drunk  at  the  time 
of  a  certain  occurrence.  Another  will  say  that  he  was  not 
drunk;  that  he  was  sober.  A  great  deal  of  such  testimony 
can  be  explained  by  the  different  ideas  those  persons  have 
as  to  what  is  meant  by  drunkenness  or  intoxication.  There 
are  degrees  of  intoxication  or  drunkenness,  as  every  one 
knows.  A  man  is  said  to  be  dead  drunk  when  he  is  per- 
fectly unconscious — powerless.  He  is  said  to  be  stupidly 
drunk  when  a  kind  of  a  stupor  comes  over  him.  He  is  said 
to  be  staggering  drunk  when  he  staggers  in  walking.  He  is 
said  to  be  foolishly  drunk  when  he  acts  the  fool.  All  these 
are  cases  of  drunkenness — of  different  degrees  of  drunken- 
ness. So  it  is  a  very  common  thing  to  say  a  man  is  badly 
intoxicated,  and  again  that  he  is  slightly  intoxicated.  There 
are  degrees  of  drunkenness,  and  therefore  many  persons  may 
say  that  a  man  was  not  intoxicated  because  he  could  walk 
straight ;  he  could  get  in  and  out  of  a  wagon.  What  is  meant, 
gentlemen  of  the  jury,  by  the  words  in  the  statute  which 
makes  it  a  penal  offense,  and  also  the  party  liable  in  a  civil 
action  for  damages,  for  giving  liquor  to  a  man  that  is  'drunk 
or  intoxicated'  (because  both  words  are  used  in  the  statute), 
and  also,  'selling  to  a  man  of  known  intemperate  habits'? 
Whenever  a  man  is  under  the  influence  of  liquor  so  as  not 
to  be  entirely  at  himself,  he  is  intoxicated;  although  he  can 
walk  straight,  although  he  may  attend  to  his  business,  and 
may  not  give  any  outward  and  visible  signs  to  the  casual  ob- 
server that  he  is  drunk,  yet  if  he  is  under  the  influence  of 
liquor  so  as  not  to  be  at  himself,  so  as  to  be  excited  from  it,  and 
not  to  possess  that  clearness  of  intellect  and  that  control  of 
himself  that  he  otherwise  would  have,  he  is  intoxicated. 
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See,  also,  Lafler  v.  Fisher,  121  Mich.  60  (79  N.  W.  934) ; 
Sapp  v.  State,  116  Ga.  182  (42  S.  E.  410) ;  Wadswortk  v. 
Dunnam,  98  Ala.  610  (13  South.  597).  Though  some  of  the 
witnesses  sought  to  distinguish  between  the  words  " drunk' ' 
and  "  intoxicated, ' '  they  are  synonymous.  Smith  v.  Bigelow, 
19  Iowa,  459;  State  v.  Kelley,  47  Vt.  294;  Standard  Life  & 
Accident  Ass'n  v.  Jones,  94  Ala.  434  (10  South.  530). 

Some  of  the  witnesses  while  insisting  defendant  was  not 
drunk  thought  him  under  the  influence  of  intoxicating  liquors. 
This  explains  all  statements  out  of  court  inconsistent  with  the 
testimony  given,  and  may  account  somewhat  for  the  difference 
of  opinion  as  to  defendant's  condition  at  the  time  in  ques- 
tion. Though  he  testified  positively  that  he  was  not  intoxi- 
cated, he  admitted  having  drunk  a  glass  of  whisky  at  his 
brother's  house  before  starting  downtown  at  about  nine 
o'clock  in  the  evening,  and  related  that  on  the  way  an  indi- 
vidual, whose  name  he  did  not  know,  invited  him  to  drink, 
and  that  the  two  stepped  into  an  alley  for  that  purpose,  and 
that,  owing  to  the  bad  quality  of  the  article,  he  spit  it  out. 
In  approaching  the  Harlan  Hotel  he  walked  up  to  C.  B.  Low 
and  another  traveling  man,  according  to  Low's  testimony,  and 
confided  to  them  that  he  had  gotten  his  drink  in  the  cellar 
of  a  certain  man's  house,  and,  noticing  Shelby  Cullison,  turned 
to  him  and  said,  "Shel,  take  me  up  to  the  McNal  Bois  and 
get  me  a  drink."  Low  testified  that  his  tongue  was  thick;  that 
in  talking  with  Cullison  he  was  unable  to  speak  the  word 
" automobile;"  that  he  repeatedly  made  use  of  expressions 
such  as  "damn  it,"  "God  damn,"  "sons  of  bitches,"  and  the 
like,  and,  in  his  opinion,  was  intoxicated.  A  crowd,  variously 
estimated  at  from  fifty  to  two  hundred  people,  gathered  about 
them,  and  that  language  such  as  testified  to  by  Low  was  used 
by  defendant,  speaking  so  loud  that  it  might  be  heard  across 
the  street,  as  stated  by  some,  and  two  hundred  feet  as  esti- 
mated by  others,  was  confirmed  by  Burlingame,  Dorrance, 
Hughes,  Cullison,  Booth,  Smith,  and  Luecke.  Moreover,  all 
these  witnesses  were  of  the  opinion  that  he  was  intoxicated. 
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Burlingame  noticed  his  repeated  efforts  to  pronounce  "auto- 
mobile;" that  his  tongue  was  thick,  and  heard  him  denounce 
several  persons  as  "sons  of  hitches/'  prefixing  "thieving"  in 
one  instance.  After  talking  to  Cullison  a  while  he  turned  on 
Booth,  and,  after  denouncing  matters  relating  to  an  addition 
and  of  automobile  speeding,  wanted  to  know  who  was  running 
this  town,  the  mayor,  or  the  president  (Booth)  of  the  Auto- 
mobile Association.  There  was  also  evidence  that  he  did  not 
stand  steadily  but  weaved  back  and  forth  and  used  his  cane 
on  Cullison  9s  breast  to  emphasize  his  words.  His  talk  seems 
to  have  covered  a  wide  range,  seeking  more  whisky,  denouncing 
the  city  clerk  for  his  actions  with  reference  to  looking  up 
the  amount  paid  two  attorneys  for  services  rendered, 
the  attorneys  for  taking  the  money,  others  in  relation 
to  a  contract  for  improvements  of  an  addition  to  the 
city,  violation  of  an  ordinance  fixing  the  speed  limit  for 
automobiles  and  the  like,  and,  according  to  the  above  witnesses, 
the  epithet  mentioned  was  applied  to  about  every  one  inter- 
ested on  the  other  side.  Walters  came  along  with  his  wife, 
and,  noticing  defendant  in  the  crowd,  excused  himself  long 
enough  to  rush  in  and  try  to  persuade  him  to  come  away,  and, 
though  his  good  offices  were  declined,  he  noticed  no  indication 
of  intoxication.  As  he  was  there  but  a  moment,  his  opinion 
is  of  little  value.  Next  came  the  city  marshal  who  proceeded 
to  disperse  the  crowd,  and  when  he  told  defendant  what  he 
intended  to  do,  the  latter  directed  him  to  do  his  duty.  This 
witness  testified  that  he  did  not  hear  any  profanity ;  that  he 
stepped  between  defendant  and  Booth,  and  told  the  former 
"to  cut  out  argument  on  the  street."  About  this  time,  Booth 
and  Hughes  escorted  defendant  into  the  hotel.  Whether  he 
stumbled  on  the  way  in  is  in  dispute,  and  is  not  very  material, 
for  it  might  have  happened  were  he  sober.  When  he  came 
out,  the  marshal  followed  him,  as  he  says,  to  inquire  about  an 
attack  of  lumbago  from  which  defendant  claimed  to  have  been 
Buffering.  This  witness  says  that  Cullison  and  Booth  were  as 
much  at  fault  as  defendant,  while  other  witnesses  agree  that 
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they  were  talking  low  and  apparently  with  the  purpose  of 
quieting  him.  The  marshal  was  of  the  opinion  that  defendant, 
who  had  appointed  him,  and  on  whom  his  tenure  of  office  de- 
pended, was  not  intoxicated,  and  that  while  he  heard  some- 
thing like  "damn"  or  "God  damn,"  he  did  not  hear  the 
more  opprobrious  epithet  mentioned.  O'Connell  testified  that 
he  met  defendant  and  shook  hands  with  him  as  he  came  from 
the  crowd  in  front  of  the  hotel,  and  that  in  his  opinion  he  was 
not  intoxicated.  Denison  came  up  while  defendant  was  talk- 
ing with  Booth,  and  heard  them  speaking  about  who  was 
funning  the  town,  and  thought  him  not  intoxicated.  Wilson, 
in  going  by,  saw  him  talking  with  Cullison,  and  thought  he 
talked  loudly  and  was  excited;  was  of  the  belief  that  he  was 
not  intoxicated.  Butts  heard  the  talk  from  about  twenty 
feet  away  a  little  while,  but  did  not  notice  who  he  was 
talking  with,  and  though  his  talk  was  loud  he  "wouldn't  have 
taken  him  to  be  intoxicated."  B.  E.  Low  met  him  on  the  way 
downtown,  and  did  not  notice  anything  in  his  conduct  indi- 
cating intoxication. 

It  is  also  to  be  said  that  while  eight  witnesses  for  the 
state  were  in  a  situation  to  hear  what  was  said  and  to  observe 
defendant  closely,  only  one  or  two  of  the  five  or  six  witnesses 
of  defendant  had  this  advantage.  The  circumstance  that  de- 
fendant refused  to  withdraw  when  requested  by  Walters  and 
allow  the  crowd  his  loud  talk  had  gathered  to  disperse  was  an 
indication  that  something  was  interfering  with  sound  judg- 
ment. Denison  was  there  but  a  few  minutes  during  the  con- 
versation with  Booth,  and  Wilson  merely  stopped  for  a  mo- 
menta Butts  seems  to  have  been  too  far  away  for  his  opinion 
to  be  of  value,  and  O'Connell  merely  shook  hands  with  him, 
and  passed  the  time  of  day.  The  marshal  was  busy  dispersing 
the  crowd,  and  at  the  first  opportunity  accompanied  defendant 
away,  and  the  crowd  scattered.  The  record  leaves  no  doubt 
but  that  defendant,  whether  drunk  or  sober,  demeaned  himself 
as  a  person  under  the  influence  of  liquor,  for  in  the  first  place 
he  was  looking  for  more  whisky,  whether  really  or  merely 
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ostensibly  in  order  to  learn  where  it  was  kept,  as  he  testified; 
and  secondly,  he  used  profane  language  and  indulged  in  oppro- 
brious epithets,  and  talked  so  loudly  that  he  could  be  heard 
far  away.  The  decided  weight  of  the  evidence  is  to  this  effect. 
It  is  scarcely  conceivable  that  had  he  been  sober  he  would  have 
continued  to  "argue"  when  people  had  gathered  about  him  so 
as  to  obstruct  the  streets  and  make  of  himself  little  else  than  a 
public  nuisance. 

Moreover,  on  the  following  morning,  when  conversing 
with  another,  an  attorney  came  along  and  inquired,  "Bill,  I 
heard  you  were  drunk  last  night?"  The  defendant  re- 
st sponded:  "So  I  heard."  The  attorney 
pSintment^ap"  threatened:  "I  will  give  you  forty-eight 
removal.  hours  to  resign,  or  I  will  go  after  you."  De- 
fendant resigned  within  two  or  three  hours.  Evidently 
defendant 's  answer  was  construed  as  an  admission,  and 
though  not  such,  it  is  to  be  taken  against  him,  for  had  the 
report  been  untrue,  he  would  likely  have  denied  it.  More- 
over, his  resignation  under  the  circumstances  was  in  the 
nature  of  a  confession.  Possibly  he  thought  to  avoid  trouble 
by  "stepping  down  and  out,"  and  as  the  council  reinstated 
him  with  practically  no  investigation  as  to  whether  he  was 
drunk,  there  is  room  for  the  suspicion  that  this  course  may 
have  been  pursued  with  a  view  of  avoiding  proceedings  for 
removal.  This  could  have  no  such  effect,  however.  State  v. 
Welsh,  109  Iowa,  19.  We  have  read  and  re-read  the  record  in 
this  case,  and  are  unable  to  reach  any  other  conclusion  than 
that  defendant  was  intoxicated.  Undoubtedly  resistance  to 
the  enforcement  of  the  ordinance  against  automobile  speed- 
ing by  appealing  from  his  judgments  of  conviction  had  irri- 
tated him.  Ill  feeling  may  have  been  aggravated  by  the  suit 
for  $15,  paid  under  protest,  for  a  license  to  conduct  a  Chautau- 
qua then  in  session,  and  he  may  have  felt  the  sting  of  resent- 
ment of  the  many  citizens  he  denounced  as  grafters  or  mem- 
bers of  a  Mabry  gang  (see  State  v.  Dobbins,  152  Iowa,  632), 
but  these  do  not  explain  his  performance  on  the  night  in  ques- 
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tion,  nor  does  his  ordinary  demeanor  as  a  reputable  man. 
He  did  drink  whisky;  he  did  try  to  get  more,  precisely  as  a 
drunken  man  would;  he  employed  the  language  of  intoxica- 
tion, and  those  having  the  best  opportunity  to  know  pro- 
nounced him  intoxicated.  The  trial  court  erred  in  dismissing 
the  petition.  The  defendant  should  have  been  Removed,  and 
judgment  of  removal  may  be  entered  in  this  court,  or  the 
cause  remanded  for  that  purpose.    Reversed. 

All  Justices  concur. 


In  the  Matter  of  the  Estate  of  William   Thorman, 

Deceased. 

Husband  and  wife:    antenuptial  contract:    consideration.     Sub- 

1  sequent  marriage  is  a  sufficient  consideration  for  an  antenuptial 
contract  settling  the  property  rights  of  the  parties. 

Same:    validity  of  contract:     burden  of  proof.     Where  an  ante- 

2  nuptial  contract  was  fairly  entered  into,  and  is  reasonable  upon 
its  face,  it  will  be  enforced,  in  the  absence  of  evidence  to  the 
contrary:  and  one  seeking  to  avoid  such  a  contract  has  the  burden 
of  alleging  and  proving  that  it  is  unfair  and  unreasonable. 

Same:    distributive  share:     waiver.     A  valid  antenuptial  contract 

3  settling  the  property  rights  of  the  parties  waives  and  bars  a  dis- 
tributive share  in  the  estate  of  the  deceased  spouse. 

Appeal  from,  Fayette  District  Court. — Hon.  A.  N.  Hobson, 

Judge. 

Saturday,  November  22, 1913. 

Louisa  Thorman,  widow  of  William  Thorman,  deceased, 
filed  her  petition  asking  to  have  one-third  of  the  real  estate 
and  personal  property  of  deceased  set  off  to  her.  The  prayer 
of  the  petition  also  asks  that  the  exempt  property  be  set  off 


Nov.  1913]  In  re  Estatb  of  Thobman.  317 

to  her.  Appellees  answer,  setting  tip  an  antenuptial  con- 
tract between  plaintiff  and  her  deceased  husband  by  which 
they  claim  the  widow  had  waived  her  rights  as  widow.  They 
also  set  up  a  will  of  said  deceased,  which  had  not  yet  been 
probated.  The  widow  demurred  to  the  answer,  setting  up 
numerous  grounds,  the  substance  of  which  are:  That  the 
contract  is  void,  against  public  policy ;  that  it  is  without  con- 
sideration ;  that  it  is  unfair,  unjust,  inadequate,  and  inequi- 
table. The  demurrer  was  overruled,  and  plaintiff  elected  to 
stand  upon  it.  The  court  adjudged  that  she  was  not  entitled 
to  a  distributive  share  in  the  estate  of  her  said  deceased  hus- 
band.   The  plaintiff  appeals. — Affirmed. 

John  R.  Bane,  for  appellant. 

9 

Guy  W.  Backus,  and  Ainsworth  &  Hughes,  for  appellees. 

Preston,  J. — The  judgment  of  the  district  court  deter- 
mined that  the  widow  is  not  entitled  to  a  distributive  share 
and  is  silent  as  to  the  exempt  personal  property.  The  peti- 
tion does  not  allege  that  any  of  the  personal  property  was 
exempt,  and  does  not  describe  any  personal  property  as 
exempt,  and  does  not  claim  that  there  is  any  exempt  personal 
property.  The  prayer  of  the  petition  asks  that  the  exempt 
personal  property  be  set  off  to  her.  This  is  the  only  reference 
to  exempt  personal  property.  This  may  be  the  reason  why 
the  court,  in  its  judgment,  only  referred  to  the  distributive 
share. 

The  petition  is  brief.  The  substance  of  it  is  that  plain- 
tiff is  the  widow;  that  deceased  died  March  21, 1912 ;  describes 
the  real  estate  left  by  him,  and  alleges  its  value  to  be  $4,500, 
and  alleges  that  there  is  $8,000  personal  property  in  the 
hands  of  the  administrator;  names  the  heirs;  and  states  that 
she  claims  an  interest  in  all  real  estate  and  personal  estate 
equal  to  one-third  in  value  thereof.  The  prayer  asks  for 
one-third  and  that  the  exempt  personal  property  be  set  off. 
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There  is  no  fraud  alleged  in  the  petition;  the  ages  of  the 
•parties  are  not  given;  whether  it  is  a  second  marriage  for 
either  or  whether  there  are  children  by  a  former  marriage; 
nor  does  it  state  the  amount  of  property  that  deceased  had 
at  the  time  of  marriage  nor  the  amount  of  property,  if  any, 
owned  by  the  plaintiff. 

The  antenuptial  contract  follows: 

This  contract  entered  into  this  8th  day  of  October,  A.  D. 
1901,  by  and  between  William  Thorman  and  Louisa  Wilson, 
both  of  Oelwein,  Iowa,  witnesseth:  That  in  consideration 
of  our  contemplating  marriage  one  to  the  other  and  the  fur- 
ther consideration  that  said  William  Thorman  agrees  to  pay 
to  said  Louisa  Wilson  annually  one  hundred  and  four  dollars 
so  long  as  said  William  Thorman  lives  and  said  Louisa  Wilson 
lives  with  him  as  his  wife  and  no  longer,  and  that  in  consid- 
eration of  the  above  stipulations  and  agreements  the  said 
Louisa  Wilson  agrees  not  to  claim  any  right,  title  or  interest 
in  any  other  of  said  William  Thorman 's  property  now  owned 
by  him  or  that  he  may  die  seised  of  or  possessed,  except  that 
she  is  to  have  the  use  only  of  the  following  described  premises 
after  his  death  and  so  long  as  she  remains  his  widow  and 
occupies  and  remains  on  said  premises,  to  wit,  lots  one  (1), 
two  (2)  and  three  (3),  block  one  (1),  Smith's  addition  to 
Oelwein,  Iowa;  that  in  consideration  of  the  foregoing  stipu- 
lations and  agreements  the  said  William  Thorman  agrees  not 
to  claim  any  right,  title  or  interest  to  any  of  the  property 
now  owned  by  the  said  Louisa  Wilson  or  that  she  may  die 
seised  of  or  possessed.  This  contract  is  made  in  contempla- 
tion of  marriage,  and  should  the  parties  hereunto  not  marry 
each  other  then  this  contract  to  be  void  and  of  no  effect, 
otherwise  to  be  of  full  force  and  effect.  In  witness  whereof, 
we  have  each  hereunto  subscribed  our  names  this  8th  day  of 
October,  A.  D.  1901.  Wm.  Thorman.  Louisa  Wilson.  Signed 
in  the  presence  of  witnesses.    A.  J.  Anders.    Arvillo  Anders. 

A  copy  of  the  will  is  attached  to  the  answer  and  it  is 
stated  therein  that  it  had  been  filed  for  probate,  and  that  the 
widow  has  filed  objections  thereto.  By  this  will  the  widow 
is  given  the  same  as  in  the  antenuptial  contract,  and  it  refers 
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to  the  antenuptial  contract,  but,  under  the  circumstances,  we 
think  the  will  is  not  material.  While  there  were  several 
grounds  in  the  plaintiff's  demurrer  to  the  answer,  and  sub- 
stantially the  same  grounds  are  assigned  as  error,  yet  the  ar- 
gument is  really  directed  to  the  question  as  to  whether  the 
antenuptial  contract  is  unfair,  unjust,  inequitable,  and  un- 
conscionable. As  we  have  said,  there  is  no  fraud  alleged,  and 
the  situation  of  the  parties  at  the  time  of  the  marriage 
is  not  set  out  in  the  petition,  so  that  we  must  pass  upon  the 
contract  and  determine  whether,  on  the  face  of  the  contract, 
it  is  as  appellant  contends. 

I.  Appellant's  first  point,  as  stated  by  her  counsel,  is  that 
the  marriage  contract  is  void,  against  public  policy,  and  with- 
out consideration,  because  the  things  to  be  done  by  the  wife 

for  the  payment  of  money  were  only  what  she 

lm  min?Mmnu?D    wfts  by  law  bound  to  do,  and  to  sustain  the 

tract*  con-*       proposition  he  cites  MUler  v.  Miller,  78  Iowa, 

177.  An  examination  of  that  case  shows  that 
a  postnuptial  contract  was  involved  by  which  the  husband  and 
wife  agreed  to  do  the  things  imposed  upon  them  by  the  law 
when  they  entered  into  the  marriage  relation,  and  it  is  held 
that  under  such  a  contract  there  was  no  consideration ;  it  was 
not  an  antenuptial  settlement  of  property  rights.  The  mar- 
riage was  a  sufficient  consideration.  Nesmith  v.  Piatt,  137 
Iowa,  292,  300 ;  Adams'  Estate,  161  Iowa,  88. 

II.  Appellant's  second  and  third  points  are  stated  thus : 
The  validity  of  marriage  settlements  may  be  specifically  af- 
fected by  the  form  of  the  settlement,  the  consideration  upon 

which  it  is  made,  and  the  fairness  of  the  trans- 
▼aMdity  of         action,  and  that  under  the  facts  of  this  case 

contract :   bur- 
den of  proof.     the  provisions  securing  to  the  wife  only  $2  a 

week  while  William  Thorman  lived,  and  so  long  as  she 
lives  with  him  as  his  wife,  and  no  longer,  are  manifestly  un- 
reasonable and  disproportionate  to  the  means  of  the  intended 
husband;  that  it  is  inadequate  and  unfair.  He  cites  Rieger 
v.  Schaible,  81  Neb.  33  (115  N.  W.  560,  17  L.  R.  A.  (N.  S.) 
866, 16  Ann.  Cas.  700)  and  other  like  cases. 
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The  contract  on  its  face  is  not  unfair,  inequitable,  or 
unconscionable,  nor  is  there  anything  therein  to  show  fraud 
or  that  plaintiff  was  in  any  manner  overreached  or  deceived. 
The  question  must  be  determined  from  the  contract  itself,  as 
no  other  facts  or  circumstances  are  alleged.  Under  the  cir- 
cumstances the  burden  is  on  plaintiff  to  allege  or  prove  facts 
which  will  avoid  the  contract.  The  parties  were  competent 
to  contract.  The  more  particular  complaint  is  in  regard  to 
the  provision  that  Mr.  Thorman  was  to  pay  her  $2  per  week 
while  he  lived  and  so  long  as  she  lived  with  him  as  his  wife. 
It  is  said  this  is  manifestly  unreasonable  and  disproportionate 
to  his  means;  that  nothing  is  left  for  her  support  at  his  death, 
or  if  she  should  leave  him.  As  before  stated,  we  do  not  know 
what  property  either  had,  or  what  the  income  of  either  party 
was,  when  the  contract  was  made.  The  contract  does  give 
her  the  use  of  real  estate  after  his  death  and  as  long  as  she 
lives.  The  character  of  this  and  the  other  real  estate,  its 
value,  or  the  income  from  it,  is  not  shown. 

The  provision  that  she  is  to  receive  $2  per  week  as  long 
as  she  lives  with  him  as  his  wife  might  be  a  wise  and  prudent 
provision  for  him  to  make.  Their  ages  are  not  shown.  But 
suppose  he  was  seventy  years  of  age,  and  she  a  young  woman, 
it  would  be  proper  for  him  to  provide  against  her  desertion 
of  him.  As  it  is,  she  may  have  received  her  pay  for  ten 
or  eleven  years,  from  the  time  they  were  married  until  his 
death,  and  occupied  the  home  during  that  time,  at  least  there 
is  nothing  in  the  record  to  the  contrary,  and  she  will  have 
the  use  of  the  real  estate  described  during  her  life.  The 
estate  was  not  large  at  his  death ;  outside  the  real  estate,  it  is 
alleged  that  he  left  $8,000  in  personal  property.  The  income 
from  this  would  not  be  large. 

Marriage  contracts  are  enforceable  when  fairly  entered 
into,  and  there  are  no  facts  before  the  court  in  this  case  to 
show  that  this  contract  was  not  fairly  entered  into  or  that  it 
was  unfair  or  unreasonable.  Jacobs  v.  Jacobs,  42  Iowa,  600 ; 
Makaffy  v.  Mahaffy,  63  Iowa,  55 ;  Peet  v.  Peet,  81  Iowa,  172 ; 
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Ditson  v.  Ditson,  85  Iowa,  276;  Devoe's  Estate,  113  Iowa,  4; 
Weis  v.  Bach,  146  Iowa,  320 ;  Weisman  v.  Weisman,  150  Iowa, 
307 ;  and  the  Fisher  and  Nesmith  cases,  supra. 

III.  Appellant  contends  that  the  court  erred  in  overrul- 
ing the  demurrer  for  the  reason  that  the  widow's  share  cannot 
be  affected  by  the  will  of  her  husband,  unless  she  consents 

thereto,  etc.  This,  we  presume,  has  reference 
3 '  uttmtive118  to  the  unprobated  will,  a  copy  of  which  is  at- 
tached to  the  answer.  But,  as  we  have  al- 
ready stated,  we  think  this  alleged  will  is  not  material.  The 
antenuptial  contract  waives  and  bars  her  distributive  share. 

Under  the  record  we  are  not  called  upon  to  pass  on  the 
question  as  to  the  personal  property  now  alleged  to  be  ex- 
empt. The  ruling  of  the  trial  court  was  right,  and  the  judg- 
ment is  Affirmed. 

Weaver,  C.  J.,  and  Evans  and  Ladd,  JJ.,  concur. 


Julius  Schobn,  Appellant,  v.  Mrs.  Melvin  Harris,  Appellee. 

Disputed  boundary:     trial  or  issues.    Where  the  parties  to  an  action 

1  to  establish  a  disputed  boundary  line  claimed  that  an  old  fence  by 
acquiescence  marked  the  true  boundary,  and  plaintiff  claimed  that  a 
new  fence  was  on  the  same  line,  the  question  of  whether  the  old 
fence  was  established  by  acquiescence  as  the  boundary  was  properly 
tried  by  the  court  without  the  appointment  of  a  commissioner. 

Practice:     method  or  trial:     estoppel.    Where  the  parties  agree  upon 

2  the  method  of  trying  a  cause  and  proceed  in  that  manner  without 
objection  neither  party  should  be  permitted,  after  an  adverse  judg- 
ment, to  claim  that  the  method  of  trial  should  have  been  different. 

Same:    action    to    establish    boundary:    evidence.      The    statute 

3  authorizing  the  hearing  of  evidence  by  the  court  after  the  com- 
missioner has  filed  his  report,  in  a  proceeding  to  establish  a  lost 
boundary  line,  does  not  authorize  the  hearing  of  evidence  by  affi- 
davits, but  contemplates  the  calling  and  examination  of  witnesses 
in  open  court. 

Vol.  162  Ia.— 21 
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flame.  On  an  issue  as  to  whether  a  new  fence  was  built  by  plaintiff  on 
4  the4ine  of  an  old  one,  which  had  been  acquiesced  in  as  marking  the 
boundary,  or  whether  it  was  constructed  on  another  line,  evidence 
of  a  surveyor,  who  had  surveyed  the  premises  for  defendant  and 
noticed  the  fence  claimed  to  be  the  boundary  and  a  surveyor 's  stake 
near  it,  that  he  located  the  corner,  set  a  stake  near  the  fence  and 
marked  the  point,  was  not  objectionable  as  seeking  to  show  a  new 
line,  but  was  proper  as  bearing  on  the  location  of  the  old  fence. 

Appeal  from  Polk  District  Court. — Hon.  W.  H.  McHenby, 

Judge. 

Saturday,  November  22, 1913. 

Proceeding  to  establish  the  boundary  line  between  lot  10, 
owned  by  defendant,  and  lot  11,  owned  by  plaintiff,  and  to 
establish  lost  corners.  Plaintiff  alleged  acquiescence  in  a 
boundary  line  for  a  period  of  more  than  ten  years,  and  that 
the  said  line  was  marked  by  a  fence.  Defendant  answered, 
and  admitted  acquiescence  in  a  boundary  line  marked  by 
a  fence  for  a  period  of  more  than  ten  years,  but  claimed  that 
the  fence  so  recognized  as  the  boundary  line  was  eighteen 
inches  north  of  the  new  fence  erected  by  plaintiff  about  three 
years  ago ;  plaintiff  claimed  the  new  fence  was  erected  on  the 
line  with  the  old  fence.  Plaintiff's  lot  11  is  north  of  and  ad- 
joins defendant's  lot.  Trial  was  had  to  the  court.  After 
the  evidence  had  all  been  introduced  and  the  parties  had 
rested  the  court  made  a  finding  and  order,  and  a  judgment 
was  entered  in  accordance  therewith.  The  finding  and  order 
is  as  follows : 

Court :  This  action  was  brought  to  determine  the  bound- 
ary line,  and  is  founded  upon  the  assertion  that  there  was 
a  partition  fence  that  marked  the  line  that  was  acquiesced 
in  for  more  than  ten  years.  The  defendant  accepts  this 
statement  as  true,  and  both  parties  have  tried  the  case  upon 
that  theory.  That  there  was  a  line  is  clear,  that  there  was 
a  fence  is  clear,  and  that  it  was  acquiesced  in  for  fifteen  years 
or  more.    The  controversy  centers  in  the  question,  Where  was 
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that  partition  fence!  I  hold  that  the  old  fence  line  put 
one-third  of  the  stamp  on  the  north  side  of  the  line,  and 
two-thirds  of  the  stump  on  the  south  side  of  the  line,  and 
ran  parallel  with  the  south  line  of  the  lot.  And  it  is  ordered 
that  G.  B.  Wicks  proceed  to  the  premises  in  controversy  and 
set  an  iron  stake  adjacent  to  the  stump  in  controversy,  leave 
one-third  of  the  stump  on  the  north  side  and  two-thirds  on 
the  south  side,  and  that  he  run  a  line  east  and  west  from 
Sixth  avenue  back  to  the  alley,  parallel  with  the  south  line 
of  the  lot,  and  set  an  iron  stake  at  the  street  and  one  at  the 
alley. 

The  surveyor,  or  commissioner,  complied  with  the  order, 
and  made  his  report,  to  which  plaintiff  filed  exceptions.  Plain- 
tiff also  filed  a  motion  for  new  trial ;  both  motions  were  over- 
ruled, and  thereafter  a  supplemental  judgment  was  entered 
confirming  the  report  of  the  commissioner  and  establishing 
the  line  according  to  the  findings  of  the  court  and  the  report 
of  the  commissioner.    Plaintiff  appeals. — Affirmed. 

Dale  &  Harvison  and  Hubert  Utterback,  for  appellant. 

McLaughlin  &  Shankland,  for  appellee. 

Preston,  J. — I.  Appellant  contends  that  the  finding  of 
the  court  is  not  sustained  by  the  evidence.  The  case  is  not 
triable  de  novo  here,  and  in  our  opinion  the  findings  have 
sufficient  support ;  in  fact,  it  appears  to  us  the  weight  of  the 
evidence  is  with  the  defendant.  The  only  controverted  fact 
in  the  case,  and  we  think  the  only  issue  raised  by  the  pleadings 
which  were  filed,  was  as  to  where  the  old  fence,  which  both 
parties  had  recognized  as  the  line,  had  been  located.  The 
case  was  tried  and  the  evidence  introduced  by  both  parties  on 
that  theory.  There  was  a  conflict  in  the  evidence,  which  was 
for  the  trial  court  to  determine. 

Whether,  under  the  statute,  an  answer  by  defendant  is  a 
proper  plea  is  not  material  in  this  case,  for  the  reason  that  it 
was  not  in  any  manner  attacked  by  plaintiff. 
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II.  As  stated,  appellant  contends  that  the  judgment  is 
not  supported  by  the  evidence ;  aside  from  that,  his  principal 
contention  is,  as  we  understand  it  from  the  argument,  that 
1    disputed  ^*e  petition  was  filed  under  the  statute  to 

maf  Do? Y :        establish  disputed  boundaries,  and  that  under 
issues.  t^e  issues  tendered  by  his  petition  and  the 

plea  of  defendant,  which  is  called  an  answer,  the  court  should 
have  appointed  commissioners  to  take  the  evidence  and  report, 
and  that  this  should  have  been  done  before  the  trial.  In  his 
petition,  the  plaintiff  alleged  that  corners  and  the  boundary 
line  between  his  lot  and  defendant's  are  lost,  destroyed,  or 
disputed;  that  at  the  time  he  entered  into  possession  of  his  lot, 
twenty-five  years  ago,  there  was  a  fence  between  said  lots; 
that  said  fence  was  then  recognized  and  acquiesced  in  as 
being  on  the  boundary  line  between  said  lots ;  that  three  years 
ago  plaintiff  rebuilt  said  fence  on  the  line  with  the  old  fence, 
and  that  the  new  fence  is  now  on  the  line  so  recognized  and 
acquiesced  in ;  that  since  1886  said  fence  and  fence  line  have 
been  recognized  and  acquiesced  in  by  both  parties  as  the 
boundary  line,  and  occupied  and  claimed  to  the  fence.  The 
prayer  asked  that  the  true  corners  and  boundary  line  be 
located  and  established ;  that  surveyors  be  appointed  to  locate 
and  mark  the  boundary  line  and  corners.  Defendant,  in  her 
answer,  admitted  that  for  a  great  many  years  there  was  a 
fence  between  said  lots,  and  that  said  fence  marked  the 
boundary,  but  denied  that  the  new  fence  is  upon  the  true  lot 
line,  or  upon  the  line  with  the  old  fence;  she  asked  that  the 
true  corners  and  boundary  be  located  and  established,  and 
that  a  survey  and  record  be  made  when  established.  By  an 
amendment  to  petition  plaintiff  alleged  that  different  surveys 
of  the  line  had  been  made  by  the  parties,  which  did  not  agree, 
but  that  such  surveys  had  not  been  acquiesced  in  by  the  par- 
ties, and  prayed  as  in  the  original  petition,  and,  further, 

That  in  case  the  line  of  the  old  fence,  as  acquiesced  in 
by  the  parties  hereto,  cannot  be  now  determined  by  the 
court  from  the  proofs  offered  and  received,  then  that  an 


Nov.  1913]  Schoen  v.  Harris.  325 

impartial  surveyor  be  appointed,  as  a  commissioner,  to  resur- 
vey  and  relocate  on  the  ground  the  original  boundary  line 
as  established  by  the  original  survey  of  said  addition  to  the 
city  of  Des  Moines,  with  powers,  on  the  part  of  said  commis- 
sioner, to  take  evidence,  if  required,  only  upon  matters  per- 
taining to  the  relocation  of  said  boundary  line  according  to 
the  original  survey,  to  make  and  report  his  findings  of  fact 
and  conclusions  as  to  the  true  relocation  of  said  boundary 
line,  and  to  state  in  what  manner  said  boundary  line  has 
been  remarked  by  said  commissioner  as  relocated  by  him 
and  to  return  with  said  report  all  evidence,  if  any,  taken 
by  him,  said  report  and  evidence  to  be  filed  in  this  case 
with  the  clerk  of  this  court  within  a  time  to  be  fixed  by  this 
court,  in  its  said  order.  Plaintiff  prays  for  such  other,  fur- 
ther, or  different  relief,  and  orders  as  the  court  may  deem 
just  and  proper  in  the  premises. 

When  the  case  came  on  for  trial  plaintiff  put  in  his  evi- 
dence to  show  that  the  new  fence  was  on  the  same  line  as  the 
old,  and  rested;  defendant  put  in  her  evidence  on  the  same 
theory.  Neither  requested  the  appointment  of  a  commis- 
sioner further  than  the  prayer  of  the  petition  and  answer.  As 
stated,  the  only  dispute  was  whether  the  new  fence  was  in  the 
same  place  as  the  old  one. 

We  do  not  quite  understand  the  position  now  taken  by 
appellant.  If  he  means  that  after  the  evidence  had  once  been 
taken  in  open  court  it  should  have  been  taken  again  by  a  com- 
missioner, this  would  have  been  a  useless  proceeding.  It  is 
clear  to  us  that,  from  plaintiff's  manner  of  proceeding,  and 
from  the  prayer  of  his  amended  petition,  he  intended  to  rely 
upon  his  claim  that  the  new  fence  was  on  the  same  line  as 
the  old  one,  which  old  fence  was,  by  both  parties,  claimed  to 
be,  not  only  the  boundary  line,  by  recognition  and  acquies- 
cence, but  both  parties  claimed  it  to  be  the  true  line.  The 
only  question  then  was  to  determine  where  the  old  fence 
had  been.  Both  parties  concede  that  a  line  may  be  established 
by  recognition  and  acquiescence,  whether  it  is  the  true  line 
or  not.  Both  parties  were  making  such  a  claim  on  the  trial 
of  this  case.    Such  issue  may  be  tried  before  the  commission 
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is  appointed.  Code,  section  4230;  Klay  v.  Kurvink,  134 
(Iowa)  N.  W.  633. 

We  are  satisfied  from  the  record  that,  notwithstanding 
some  statements  in  the  pleadings,  both  parties  tried  the  case 
in  the  manner  they  wanted  to  try  it,  and  proceeded,  without 

objection,  to  try  it  in  the  manner  in  which 
method  of        it  was  tried.     After  an  adverse  judgment, 

neither  party  ought  to  be  heard  to  say  that 
the  method  of  the  trial  should  have  been  different.  The  court 
had  all  the  evidence  before  it,  and,  this  being  so,  could  have 
made  such  a  finding  as  it  did,  even  though  the  commissioner 
had  made  a  different  finding. 

III.  After  the  trial,  and  after  the  commissioner  had 
made  his  report,  plaintiff  filed  exceptions  thereto,  to  which 
was  attached  an  affidavit  of  one  Carss  in  regard  to  a  re- 

b*  survey  of  the  premises  made  by  him  after 

boundary^*         ^e  *™^      ^he  ca8e  ^a^  ^een  t™**  0n  MHrtlier 

evidence.  theory.    We  do  not  find  any  authority  for 

such  a  proceeding,  and  appellant  has  not  cited  us  to  any. 
Section  4235  of  the  statute  provides  for  filing  exceptions  to 
the  report,  and  that  the  court  may  hear  evidence  in  addition 
to  that  reported  by  the  commissioner,  if  necessary.  But  the 
statute  does  not  say  this  evidence  may  be  by  affidavit,  and  we 
apprehend  it  means  witnesses  may  be  called  when  the  parties 
or  counsel  are  present,  and  be  examined  and  cross-examined. 
It  was  not  claimed  as  newly  discovered  evidence.  We  do  not 
know  whether  the  court  considered  this  affidavit  or  not.  The 
exceptions  were  overruled,  and  the  court  may  have  considered 
the  affidavit,  though  irregular,  and  still  found  from  all  the 
evidence  before  it  that  the  line  recognized  by  the  parties  was 
the  one  found  by  the  court  as  indicated  in  the  judgment  and 
report  of  the  commissioner. 

IV.  Witness  Wicks,  a  surveyor,  testified  that  he  surveyed 

the  premises  for  defendant  at  one  time  in 
1911,  and  noticed  the  fence  and  a  surveyor's 
stake  near  it.    He  was  then  asked : 


>v 
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Q.  Do  you  remember  how  far  north  your  stake  was  of 
the  fence  f  A.  Yes,  sir.  (This  evidence  was  objected  to  as 
irrelevant,  incompetent,  immaterial,  because  seeking  to  estab- 
lish a  new  surveyor's  line.) 

Court :  No,  he  is  not  at  all,  and  I  will  not  let  it  be  con- 
sidered for  that  purpose. 

A.  I  located  the  corner  and  set  my  stake  1.5  feet  north 
of  the  baseboard  of  the  fence  and  marked  that  point. 

We  do  not  think  by  this  he  was  attempting  to  establish 
a  new  surveyor's  line,  and  the  court  did  not  admit  it  for  that 
purpose.  He  was  simply  showing  that  he  found  a  stake  near 
the  new  fence  as  tending  to  show  where  the  old  fence  and 
line  had  been.  It  was  proper  for  that  purpose  in  connection 
with  the  other  evidence.  Other  witnesses  testified  that  this 
line  located  by  Wicks  at  that  time  was  exactly  where  the  old 
fence  had  been ;  that  the  stake  referred  to  was  where  the  old 
one  had  been,  and  the  line  then  located  is  the  line  reported 
by  the  commissioner  and  confirmed  by  the  court. 

One  or  two  other  matters  are  argued,  but  they  are  not  of 
sufficient  importance  to  require  particular  notice. 

Appellant's  motion  to  strike  appellee's  additional  ab- 
stract is  overruled.    The  judgment  is  Affirmed. 

Weaver,  C.  J.,  and  Ladd  and  Evans,  J  J.,  concur. 


H.  B.  Lames,  Appellant,  v.  H.  Armstrong  and  Benj.  J.  Ness, 
•  Sheriff,  Appellees. 

Exemptions:    statute:    construction.     The  words  "other  laborer," 
1    as  used  in  the  statute  exempting  a  team  and  vehicle  to  the  head 
of  a  family,  should  be  liberally  construed  in  the  light  of  the  pre- 
ceding classes  of  individuals  who  are  declared  to  be  entitled  to  the 
exemption,  and  is  held  to  include  persons  other  than  those  enumerated 
tl  whose  work  or  labor  require  a  team  in  making  a  living.    The  term  as 

^;  here  used  covers  one  who  works  either  with  mind  or  body,  and  includes 

an  insurance  agent  whose  duties  require  him  to  travel  about  the 
country  with  a  team  or  other  vehicle. 
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Same:    vehicle:     automobile.    An  automobile  used  by  the  head  of  a 
2    family  in  earning  a  living  is  a  vehicle  within  the  meaning  of  the 
exemption  statute. 

Appeal  from  Polk  District  Court. — Hon.  Charles  S.  Brad- 

shaw,  Judge. 

Saturday,  November  22, 1913. 

Appellant's  automobile  was  levied  upon  by  the  sheriff. 
He  sought  to  enjoin  the  sheriff  from  selling  it  on  the  ground 
that  it  was  exempt.  A  temporary  injunction  was  issued,  and 
later  the  case  was  tried  on  an  agreed  statement  of  facts.  The 
court  dismissed  the  petition  and  dissolved  the  injunction. 
Plaintiff  appeals. — Reversed. 

Chester  J.  EUer,  for  appellant. 

Franklin  &  Miller,  for  appellees. 

Preston,  J. — After  the  levy  by  the  sheriff,  plaintiff 
served  notice  and  affidavit,  claiming  exemption.  The  stipu- 
lation of  facts  follows: 

It  is  hereby  stipulated  and  agreed  by  and  between  the 
parties  to  said  litigation  that  said  cause  may  be  submitted 
to  his  honor  Judge  Bradshaw  of  equity  court  and  by  him 
determined  upon  an  agreed  statement  of  facts,  which  said 
facts  are  as  follows,  to  wit:  (1)  That  H.  Armstrong  has  a 
judgment  in  the  district  court  of  the  state  of  Iowa  in  and 
for  Polk  county  against  H.  B.  Lames  and  Emma  Lames, 

for  the  amount  shown  therein  in  law  case  No.  .     (2) 

The  automobile  levied  upon  under  said  execution  is  the  prop- 
erty of  H.  B.  Lames.  (3)  The  plaintiff,  H.  B.  Lames,  is  a 
married  man,  a  resident  of  the  state  of  Iowa,  and  county  of 
Polk,  and  the  head  of  a  family  therein.  (4)  The  said  H.  B. 
Lames  is  a  general  agent  in  life  insurance  and  requires  the 
constant  use  of  said  machine ;  said  machine  being  used  in  the 
place  of  a  horse  and  buggy  for  the  purpose  of  said  Lames 
earning  his  livelihood  in  attending  to  his  daily  occupation 
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and  business,  said  machine  being  used  in  covering  his  terri- 
tory, which  comprises  10  counties,  in  assisting  the  local 
agencies  established  in  said  counties.  (5)  That  said  auto- 
mobile is  reasonably  worth  the  sum  of  $250;  the  same  being 
a  two-cylinder  Mason  four-passenger  car. 

■ 

The  decree  finds: 

That  an  automobile,  under  the  facts  as  stipulated  herein, 
is  exempt  to  the  proper  person,  but  that  the  plaintiff  is  not 
within  the  purview  of  the  statutes  of  Iowa  as  to  exempt 
property  in  the  hands  of  debtors  as  provided  therein  as  to 
other  laborers  or  otherwise,  and  therefore  said  property  is 
not  exempt  in  the  hands  of  said  plaintiff.  It  is  therefore 
ordered,  adjudged,  and  decreed  that  the  plaintiff's  petition 
be  and  the  same  is  hereby  dismissed  with  all  the  court  costs 

of  this  action  taxed  at  $ to  said  plaintiff,  and  that  the 

defendant  be  and  he  is  hereby  given  judgment  therefor ;  and 
it  is  further  ordered,  adjudged,  and  decreed  that  said  injunc- 
tion be  and  the  same  is  hereby  dissolved.  To  each  and  all 
of  the'  said  findings,  conclusions,  orders,  judgments,  and 
decree,  and  each  part  thereof,  the  plaintiff  at  the  time  and 
in  each  instance  duly  excepted  and  now  excepts. 

Section  4008  of  the  Code,  so  far  as  material  to  this  in- 
quiry, provides: 

If  the  debtor  is  a  resident  of  this  state  and  the  head  of  a 
family,  he  may  hold  exempt  from  execution  the  following 

property:     ...     If  the  debtor  is  a  physi- 
ttatutes :  cian,  public  officer,  farmer,  teamster  or  other 

construe  on.      i(jborerf  a  team,  consisting  of  not  more  than 

two  horses  or  mules,  or  two  yoke  of  cattle,  and  the  wagon 
or  other  vehicle,  with  the  proper  harness  or  tackle,  by  the 
use  of  which  he  habitually  earns  his  living,  otherwise  one 
horse.' 

In  arriving  at  the  intent  of  the  Legislature,  we  have  a 
rule  of  construction  that,  where  general  words  follow  the 
enumeration  of  particular  classes  of  words  or  things,  the  gen- 
eral words  will  be  construed  as  applicable  only  to  persons  or 
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things  of  the  same  general  nature  or  class  as  those  enu- 
merated. Rohlf  v.  Kasemeier,  140  Iowa,  182  (construing  a 
criminal  statute) ;  36  Cyc.  1119.  Appellant  contends  that 
under  this  rule  the  words  "or  other  laborer"  should  be  con- 
sidered in  connection  with  the  words  preceding  them  and  as 
referring  to  the  classes  of  individuals  named  in  the  preceding 
terms  of  the  statute.  That  they  refer  to  persons  engaged  in 
like  or  similar  occupations,  and  therefore  any  person  in  a 
similar  employment,  needing  the  use  of  a  team  or  vehicle, 
etc.,  to  aid  in  earning  his  livelihood  and  necessary  to  carry 
on  the  occupation,  if  a  debtor,  and  resident,  and  head  of  a 
family,  is  entitled  to  claim  exemption  for  such  a  team  or 
vehicle,  etc. 

In  our  opinion,  appellant's  contention  ought  to  be  sus- 
tained. All  the  language  used  in  the  statute  should  be  con- 
sidered, and  these  words  should  be  considered  in  connection 
with  the  other  language.  Ordinarily  a  physician,  public 
officer,  such  as  a  sheriff,  for  instance,  a  farmer,  and  teamster 
need  a  team  of  one  or  two  horses  and  wagon  or  other  vehicle. 
An  automobile  takes  the  place  of  such  an  outfit.  Other  per- 
sons than  those  enumerated  in  the  statute  and  who  work  or 
labor  may  require  a  team  in  making  a  living.  A  physician 
would,  of  course,  be  classed  as  a  professional  man,  and  his 
team,  etc.,  is  exempt  because  he  is  specifically  named.  A 
sheriff,  out  serving  subpoenas,  would  not  be  considered  an 
artisan  or  skilled  workman,  nor  would  he  be  called  a  laborer 
in  the  sense  that  he  was  engaged  in  menial  or  manual  labor, 
but  such  work  would  be  similar  to  the  work  of  an  insurance 
agent.  In  Consolidated  Tai\k-IAne  Co.  v.  Hunt,  83  Iowa,  6, 
one  taking  orders  for  oil  and  delivering  it  by  the  use  of  a 
team  was  held  to  come  within  the  statutory  meaning  of 
"teamster"  or  " laborer." 

One  engaged  in  the  livery  business  is  or  may  be  a  laborer, 
and  his  team  of  horses  and  wagon,  or  other  vehicle,  exempt, 
if  thereby  he  habitually  earns  his  living.  Root  v.  Gay,  64 
Iowa,  399.    Appellant  also  contends  that,  even  though  it  be 
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held  that  the  Legislature  intended  to  specify  the  classes  of 
persons  above  referred  to  and  then  limit  the  exemption  law 
to  other  laborers  within  the  strict  definition  of  "laborer/' 
still  appellant  would  be  a  laborer  according  to  the  definition 
in  Krebs  v.  Nicholson,  118  Iowa,  134.  The  definition  there 
given  is  that  a  laborer  is  ' '  one  who  is  engaged  in  some  toil- 
some physical  occupation ;  one  who  performs  work  which  re- 
quires little  skill  or  special  training."  This  is  the  definition 
usually  given  in  its  restricted  sense,  but  it  ought  not  to  be 
so  construed  in  the  exemption  laws.  It  may  mean  one  who 
labors  or  works  with  mind  or  body.  24  Cyc.  810.  An  insur- 
ance agent  is  not  a  professional  man.  Cummings  v.  Ins.  Co., 
153  Iowa,  579-586.  Under  the  concession,  appellant  works  or 
labors  as  much  as  a  livery  man. 

In  Hammond  v.  Pickett  (Tex.  Civ.  App.)  158  S.  W.  174, 
it  was  decided  that  a  land  agent  was  a  laborer,  but,  under 
the  facts  of  that  case,  he  was  not  the  head  of  a  family  because 
divorced. 

It  is  very  generally  held  that  the  exemption  laws  are  to 
be  liberally  construed.  In  our  opinion,  appellant  was,  under 
this  record,  a  laborer  and  within  the  purview  of  the  statute, 
and  the  trial  court  erred  in  holding  otherwise.  The  trial 
court  found  that  an  automobile  is  exempt  to  the  proper  per- 
son. Defendants  have  not  appealed,  and  it  may  be  we  are  not 
required  to  determine  this  point.  It  has  been  argued  and 
will  be  considered. 

An  automobile  is  a  vehicle  within  this  law.  It  serves  the 
purpose  of  a  wagon  or  other  vehicle.  That  it  is  a  vehicle 
there  can  be  no  doubt,  and  that  the  motive  power  is  gasoline 

instead  of  a  horse  or  horses  is  not  material 
2'  ctef'auto?  "      under  the  exemption  law.     Appellee  says: 

"It  appears  to  our  minds  that  the  Legisla- 
ture intended  by  the  term  'other  vehicle'  a  vehicle  of  like 
character,  as  a  wagon  which  was  drawn  by  horses,  mules,  or 
cattle,  with  the  use  of  harness  or  other  tackle."  But  an  auto- 
mobile does  not  require  a  harness  or  horses  to  draw  it  (ordi- 


332  State  v.  Dietz.  [162  Iowa 

narily).  It  has  been  decided  that  a  mule  is  a  horse  under  the 
exemption  laws.  Parker  v.  Sweet  (Tex.  Civ.  App.)  127  S.  W. 
881.  And  why  not?  If  a  teamster  should  prefer  a  team 
of  mules  to  horses  and  should  use  them  to  earn  a  living  for 
himself  and  his  family,  it  ought  to  be  exempt.  In  that  case 
the  mules  would  serve  the  same  purpose  as  horses.  Our  stat- 
ute does  refer  to  mules,  but  we  are  now  speaking  of  a  statute 
which  refers  to  horses  only.  It  has  been  held  by  this  court 
that  a  bicycle  is  a  vehicle  and  exempt.  Roberts  v.  Parker, 
117  Iowa,  389.  Appellee  concedes  that,  if  that  decision  is 
adhered  to,  he  can  see  no  reason  why  an  auto  is  not  a  vehicle 
and  exempt.  We  think  the  ruling  in  that  case  is  correct. 
Under  the  statute  making  a  carriage  exempt,  it  has  been 
ruled  that  an  automobile  is  a  carriage.  Parker  v.  Sweet 
(Tex.  Civ.  App.),  127  S.  W.  881;  Trenton  v.  Toman  (N.  J.), 
70  Atl.  606;  Peevehouse  v.  Smith  (Tex.  Civ.  App.),  152  S.  W. 
1196;  Hammond  v.  Pickett  (Tex.  Civ.  App.),  158  S.  W.  174. 
If  an  automobile  is  a  carriage  and  exempt  under  such  a  stat- 
ute, we  can  see  no  reason  why  it  is  not  exempt  as  a  vehicle, 
under  the  Iowa  statute,  which  exempts  a  vehicle  (to  a  proper 
person  within  the  statute).  This  might  not  be  so  under  a 
penal  statute,  which  is  ordinarily  strictly  construed.  Parker 
v.  Sweet,  supra.  Our  statute  refers  to  an  automobile  as  a 
vehicle.    Code  Supp.,  section  1571a. 

For  the  reasons  stated,  the  cause  is  reversed  and  re- 
manded for  a  decree  in  harmony  with  the  opinion. 

Weaver,  C.  J.,  and  Ladd  and  Evans,  JJ.,  concur. 


State  op  Iowa,  Appellant,  v.  P.  W.  Dietz,  Appellee. 

Criminal  law:    adultery:    conviction  of  one  party:     effect.     Al- 

1    though  one  of  the  parties  charged  with  adultery  may  have  been 

convicted  on  a  separate  trial,  it  does  not  necessarily  follow  that 

the  other  must  also  be  convicted,  as  the  evidence  may  differ:  though 

it  would  be  impossible  for  one  to  be  guilty  and  the  other  innocent. 
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evidence:     substantive   and  impeaching.     Where  a  witness 

2  upon  the  trial  of  one  of  the  parties  for  adultery  changed  his  evi- 
dence on  the  trial  of  the  other,  his  testimony  on  the  second  trial 
was  substantive  evidence  and  that  upon  the  former  trial  impeach- 
ing only. 

8ame:    adultery:     evidence:     submission  of  issue.    Mere  proof  of 

3  adulterous  disposition  and  opportunity  to  commit  the  crime  of 
adultery  are  not  sufficient  to  warrant  conviction;  but  when  coupled 
with  proof  that  the  parties  were  in  the  same  room  for  some  time  in 
the  middle  of  the  night,  with  little  light  and  embracing  each  other 
either  in  or  on  the  bed,  was  sufficient  to  take  the  issue  to  the  jury. 


Appeal  from  Humboldt  District  Court. — Hon.  D.  F.  Coyle, 

Judge. 

Saturday,  November  22, 1913. 

The  defendant  was  indicted  for  the  crime  of  adultery. 
The  case  was  tried  to  a  jury,  and  at  the  close  of  the  evidence 
for  the  State  the  court  directed  a  verdict  for  defendant.  The 
State  appeals. — Reversed. 

George  W.  Cosson,  Attorney  General,  John  Cunningham, 
County  Attorney,  and  Maurice  O'Connor,  for  appellant. 

Clyde  C.  Coyle,  fop  appellee. 

Preston,  J. — The  parties  alleged  to  have  committed  the 
act  of  adultery  charged  in  this  case  are  the  same  as  in  State 
v.  Taylor,  160  Iowa,  328,  and  the  transaction  is  the  same.  In 

that  case  the  jury  convicted.    In  the  present 

*"  2wVNadui-        case  the  court  directed  a  verdict  of  not  guilty 

Action0  of  "one     on  the  state's  evidence.    The  nature  of  the  act 

pa  y.  e  ec       ^  ^^  ^aj.  .^  wou|(j  ^e  impossible  for  one 

to  be  guilty  and  the  other  innocent.    This  makes  the  situation 
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peculiar.  But  the  parties  accused  were  indicted  separately. 
If  they  had  been  indicted  together,  they  would  have  been 
entitled,  under  the  law,  to  separate  trials.  It  does  not  neces- 
sarily follow  that,  under  such  circumstances,  there  should  be 
a  conviction  in  one  case  because  there  was  in  the  other.  It 
ought  to  be  so,  of  course,  in  one  sense ;  yet  in  such  cases  one 
jury  might  convict  and  another  acquit  on  the  same  evidence, 
or  the  evidence  may  not  be  the  same.  One  of  the  two  parties 
may  write  letters  or  make  admissions  binding  upon  the  party 
so  making  them;  the  other  may  be  shrewd  enough  to  burn 
any  written  admissions  or  letters,  or  succeed  in  suppressing 
evidence  or  inducing  witnesses  to  not  testify;  or  a  material 
witness  may,  through  motives  of  self-interest,  or  to  shield  one 
of  the  parties,  refuse  to  testify  in  one  case  after  having  testi- 
fied in  the  other.  We  do  not  have  the  evidence  before  us  in 
the  former  case,  except  as  the  facts  are  recited  in  the  opinion. 
The  instant  case  should,  of  course,  be  decided  on  this  appeal 
on  the  evidence  here. 

The  sole  question  on  this  appeal  is  whether  the  evidence 
was  sufficient  to  take  the  case  to  the  jury  and  sustain  a  con- 
viction, if  it  had  been  so  submitted  and  the  jury  had  found 
this  defendant  guilty.  The  evidence  on  this  appeal  is  sub- 
stantially the  same  as  recited  in  the  opinion  in  the  Taylor 
case,  with  these  exceptions: 

(1)  In  that  case  the  act  of  adultery  relied  upon  by  the 
state  was  denied  by  both  parties,  while  in  this  case  there  was 
no  denial.  In  this  respect,  then,  the  present  case  is  stronger 
than  the  Taylor  case,  where  a  conviction  was  sustained. 

(2)  In  the  Taylor  case  letters  written  by  Mrs.  Taylor 
to  defendant  were  introduced,  tending  to  show  adulteries 
between  these  two  in  another  county.  These  letters  were  not 
admitted  as  substantive  evidence  to  prove  the  act  charged, 
but  only  as  tending  to  show  adulterous  disposition.  These 
letters  would  be  admissible  against  Mrs.  Taylor,  but,  per- 
haps, not  against  this  defendant,  at  least  unless  it  was  shown 
that  they  were  received  and  read  by  him.    They  were  not 
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introduced  in  this  case.  However,  there  was  evidence  intro- 
duced as  to  a  transaction  between  defendant  and  Mrs.  Taylor 
at  a  hotel  in  Ft.  Dodge,  a  short  time  before  the  act  in  ques- 
tion, which,  with  other  acts  of  familiarity  between  them, 
would  have  justified  the  jury  in  finding  that  there  was  such 
adulterous  disposition  on  their  part. 

(3)  It  was  claimed  by  appellee  that  the  witness  Peterson 
changed  his  testimony  on  this  trial,  so  as  to  place  himself  in 
a  different  and  more  advantageous  position  than  that  occupied 
n    a  .  by  him  as  testified  to  by  him  on  the  Taylor 

MntiTe'uid      tr*a*>  to  see  ^e  P08*ti°n  aQd  acts  of  the  parties 
impeaching.        jn  a  room  acr0ss  the  hall.    If  tjiis  be  true,  then 

we  take  it  his  evidence  was  strengthened  by  the  way  he  put 
it  on  this  trial,  or  at  least  that  he  attempted  to  do  so.  Under 
sufch  circumstances  the  evidence  given  by  him  on  this  trial 
is  the  substantive  evidence,  and  what  he  said  on  the  former 
trial  as  to  his  own  position  is  only  impeaching.  State  v. 
Carpenter,  124  Iowa,  5. 

We  think  the  witness  did  not  contradict  himself  as 
strongly  as  contended  by  appellee.     The  contention  now  is 
that  this  witness  tells  an  improbable  story.    But  his  credi- 
bility as  to  this,  and  the  weight  to  be  given 
3'  tery * '  ev£o1"      his  testimony  by  reason  of  the  alleged  im- 
misBio'n  of  peachment,  was  for  the  jury.     He  testifies 

that  he  saw  defendant  and  Mrs.  Taylor  in 
each  other's  arms  in  or  on  the  bed  in  her  room,  in  the  middle 
of  the  night,  with  the  light  turned  low,  and  that  they  were 
there  in  the  room  at  least  two  hours.  Defendant  was  a  mar- 
ried man,  and  Mrs.  Taylor  a  divorced  woman.  There  is  no 
explanation — no  denial.  It  would  not  be  necessary  for  them 
to  get  in  that  position  for  the  transaction  of  any  other  busi- 
ness. We  have,  then,  as  stated  in  the  Taylor  case,  adulterous 
disposition,  opportunity,  and  position.  It  is  within  the  rule 
and  enough.  The  case  is  as  strong  in  its  facts,  if  not  stronger, 
than  the  Taylor  case.  It  should  have  been  submitted  to  the 
jury.    There  is  no  necessity  for  prolonging  the  discussion. 
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The  case  is  reversed,  but,  defendant  having  been  adjudged 
hot  guilty  by  the  directed  verdict,  there  is  no  remand  for 
further  proceedings. — Reversed. 

Weaver,  C.  J.,  and  Evans  and  Ladd,  JJ.,  concur. 


State  of  Iowa,  Appellee,  v.  John  H.  Smith,  Appellant. 

Criminal  law:    computation  of  time:    statutes.    The  provisions  of 

1  the  statute  relating  to  the  computation  of  time  apply  to  criminal 
as  well  as  civil  actions. 

Same:     indictment:     limitations:     instructions.      An    inadvertant 

2  instruction  in  a  prosecution  for  obtaining  money  under  false  pre- 
tense, that  if  the  check  upon  which  the  money  was  obtained  was 
cashed  on  a  certain  date  concededly  within  three  years  after  the 
offense  was  committed,  was  harmless,  where  it  was  in  fact  cashed 
either  on  that  date  or  the  day  preceding  and  within  the  statutory 
period. 

Same:    obtaining   money   bt  false  pretense:    venue.      Defendant 

3  falsely  represented  by  a  letter  written  in  Polk  county  and  mailed 
to  a  party  in  Nebraska  that  he  was  the  owner  of  certain  real  es- 
state,  and  enclosed  a  deed  thereto,  as  security  for  a  loan  of  money. 
The  party  defrauded  mailed  his  check  on  a  bank  in  Cass  county  to 
defendant,  who  deposited  it  to  the  credit  of  his  account  in  a  bank 
in  Polk  county  and  checked  the  funds  out.  The  Polk  county  bank 
realized  on  the  check  through  the  clearing  house  and  it  was  finally 
paid  by  the  Cass  county  bank.  Held,  that  the  crime  of  obtaining 
money  by  false  pretense  was  completed  when  defendant  deposited 
the  check  in  the  Polk  county  bank,  rather  than  when  it  was  cashed 
by  the  bank  on  which  it  was  drawn,  and  that  the  district  court  of 
Polk  county  had  jurisdiction  of  the  offense. 

Appeal  from  Polk  District  Court. — Hon.  Hugh  Brennan, 

'  Judge. 

Saturday,  November  22,  1913. 
Defendant  was  indicted,  tried,  and  convicted  of  the 
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crime  of  obtaining  money  by  false  pretenses.    He  appeals. 
— Affirmed, 


Franklin  &  Miller,  for  appellant. 

Oeo.  Cosson,  Attorney  General,  and  John  Fletcher,  As- 
sistant Attorney  General,  for  the  State. 

Preston,  J. — Defendant  falsely  represented  that  he  was 
the  owner  of  certain  real  estate  in  Des  Moines,  Iowa.  By 
such  false  representations,  he  obtained  $5,000  from  one  Thor- 
ley,  agreeing  to  give  his  note  therefor  and  a  deed  back,  which 
was  to  be  held  for  a  year  unless  defendant  should  sooner 
pay  to  Thorley  the  sum  of  $5,000.  A  note  for  this  amount, 
together  with  a  deed  from  defendant  and  a  contract  signed 
by  him,  were  sent  by  mail  to  Thorley  in  Nebraska.  The  note 
was  not  paid,  and  defendant  did  not  own  the  property.  About 
September,  1908,  defendant  went  to  the  home  of  Thorley, 
near  Springview,  Neb.,  to  see  Thorley  *s  daughter.  At  that 
time  defendant  said  to  Thorley  that  he  was  on  a  deal  and 
might  want  to  use  some  money,  and  asked  if  be  could  get  it  of 
Thorley.  Later,  and  on  September  23,  1908,  defendant  wrote 
Thorley  from  Des  Moines,  Polk  county,  Iowa,  a  letter  which 
contains  the  false  representations;  the  deed  also  recited  that 
defendant  was  the  owner  of  the  real  estate.  The  deed,  note, 
and  contract,  before  referred  to  were  inclosed  in  this  letter. 
The  letter  and  other  papers  were  received  by  Thorley  at 
Springview,  Neb.  Mr.  Thorley  drew  his  check  for  $5,000, 
dated  October  2, 1908,  and  mailed  it  at  his  home  to  defendant 
at  Des  Moines,  with  a  letter.  The  check  was  drawn  on  the 
Whitney  Bank  at  Atlantic,  Cass  county,  Iowa,  and  was  pay- 
able to  the  order  of  defendant.  It  was  presented  to  the  Cen- 
tury Savings  Bank  in  Des  Moines  by  defendant  October  5, 
1908,  for  credit,  and  deposited  by  him  and  credited  in  his  ac- 
count for  the  amount  of  the  check.    The  money  was  drawn 
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out  in  the  regular  course  of  business  by  checks  drawn  by 
defendant  against  his  account.  The  Century  Savings  Bank 
did  not  send  the  check  to  the  Whitney  Bank,  but  received  the 
money  through  the  clearing  house.  The  Des  Moines  bank 
received  credit  for  it,  and  guaranteed  to  reimburse  the  bank 
paying  it  if  not  paid  by  the  Whitney  Bank.  The  check  went 
through  in  the  regular  way;  the  Whitney  Bank  either  sent 
the  money  to  their  correspondent  or  paid  the  money.  The 
cancellation  stamp  shows  payment  by  the  Whitney  Bank 
October  6,  1908.  There  was  another  letter  from  defendant 
to  Thorley  after  the  transactions  just  narrated,  and  other  evi- 
dence as  to  the  title,  and  other  matters  which  are  not  neces- 
sary to  a  determination  of  the  points  raised.  As  stated,  the 
check  was  deposited  in  the  Des  Moines  bank  by  defendant  on 
October  5,  1908.  The  indictment  was  returned  October  5, 
1911,  which  defendant  contends  was  not  in  time.  Defendant 
introduced  no  evidence.  There  is  therefore  no  dispute  as  to 
the  facts.  Defendant  moved  the  court  for  a  directed  verdict, 
which  was  overruled,  and  after  the  jury  returned  a  verdict  of 
guilty  he  moved  in  arrest  of  judgment  on  the  ground  that 
the  court  had  no  jurisdiction  because  the  money  was  received 
and  obtained  by  defendant,  if  at  all,  in  Cass  county,  and  not 
in  Polk  county.  This  motion  was  also  overruled,  and  judg- 
ment pronounced. 

I.  Defendant  contends  that  if  either  the  false  pretenses 
were  made  in  Polk  county,  or  the  money  was  obtained  in  Polk 
county,  more  than  three  years  elapsed  prior  to  the  finding  of 

the  indictment,  and  he  cites,  as  sustaining  his 

1.  Criminal 

p5tation°mof       contention:   People  v.  Wood,  10  N.  Y.  Leg. 
time :  statutes.    0bg  61 .  8taie  v  Ashuryf  26  Tex.  83 ;  Norris 

v.  Hundred  de  O.,  1  Brownlow  &  G.  156  (Hobart,  139). 

Our  statute  (section  48,  par.  23)  provides  as  follows: 
"In  computing  time,  the  first  day  shall  be  excluded  and  the 
last  included,  unless  the  last  falls  on  Sunday,  in  which  case 
the  time  prescribed  shall  be  extended  so  as  to  include  the 
whole  of  the  following  Monday.9'    The  statute  makes  no  dis- 
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tinction  between  civil  and  criminal  actions.  Code,  section 
.5371,  provides:  "All  the  provisions  relating  to  mode  and 
manner  of  the  trial  of  civil  actions,  report  thereof,  translation 
of  the  shorthand  reporter's  notes,  the  making  such  report 
and  translation  a  part  of  the  record,  and  in  all  other  respects, 
apply  to  the  trial  of  criminal  actions."  Code,  section  5483, 
provides:  "The  rules  of  evidence  prescribed  in  civil  pro- 
cedure shall  apply  to  criminal  proceedings  as  far  as  ap- 
plicable and  not  inconsistent  with  the  provisions  of  this 
chapter."  These  provisions  of  the  statute  do  not  have  an 
exact  bearing,  perhaps,  but  indicate  that  the  same  rule  ap- 
plies in  criminal  as  in  civil  cases,  unless  otherwise  provided. 
The  later  cases  seem  to  hold  that  the  method  of  computing 
time  applies  to  criminal,  as  well  as  civil,  cases.  Richier  v. 
State,  156  Ala.  127  (47  South.  163) ;  State  v.  Fleetwood, 
143  Mo.  App.  698  (127  S.  W.  934;  49  L.  R.  A.  at  224,  note). 

We  see  no  reason  why  it  should  not  be  so.  If  the  money 
was  obtained  by  defendant  on  October  5, 1908,  the  indictment 
was  in  time.  Whether  it  was  obtained  on  that  date  will  be 
considered  later. 

II.  The  court  instructed  the  jury  that  if  they  found 
that  the  check  was  cashed  on  the  6th  day  of  October,  1908, 
they  might  then  find  that  the  indictment  was  brought  within 
«.   «         m  **-*.     three  years  after  the  commission  of  the  of- 

2.  Sams:  indict-  J 

Sons-  in1!111*"     ^ense-     Counsel  says:  "Just  why  the  court 
stniction.  g^yg  this  instruction  we  do  not  understand, 

for  the  evidence  shows,  without  contradiction,  that  the  check 
was  cashed  by  the  defendant  on  the  5th  day  of  October,  and 
at  no  other  time."  The  check  was  cashed  by  defendant  in 
Polk  county  on  October  5th  and  by  the  bank  in  Cass  county 
on  October  6th.  Doubtless  the  court  gave  this  date  from  in- 
advertence. Counsel  concedes,  if  it  was  cashed  on  October 
6th,  the  indictment  was  in  time.  It  was  either  the  5th  or 
6th,  and,  if  it  is  held  that  defendant  obtained  the  money  in 
Polk  county  on  October  5th,  we  cannot  see  that  defendant 
was  prejudiced  by  the  court  giving  the  date  as  October  6th. 
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tense: 
yenue. 


III.  There  was  no  error  in  admitting  the  testimony  of 
Mrs.  Garner.  Appellee  has  filed  an  additional  abstract  as  to 
this,  and  it  appears  that  she  detailed  to  defendant  the  con- 
versation she  had  with  her  husband  in  regard  to  selling  the 
property. 

IV.  The  point  most  strongly  contended  for  by  appellant 
is  that  the  district  court  in  Polk  county  had  no  jurisdiction ; 
that  the  money  was  not  obtained  in  Polk  county,  nor  the  false 

pretenses  made  in  that  county;  that  defend- 
8*  in^money^by    ant  should  be  held  to  answer,  if  at  all,  in  Cass 
86  pre"         county,  where  the  check  was  ultimately  paid 

by  the  bank  upon  which  it  was  drawn.    He 
relies  on  the  following  cases:    State  v.  Gibson,  132  Iowa,  53 
Graham  v.  People,  181  111.  477  (55  N.  E.  179,  47  L.  R.  A 
731) ;  State  v.  Briggs,  74  Kan.  377  (86  Pac.  447,  7  L.  R.  A 
[N.  S.]  278,  10  Ann.  Gas.  904) ;  Com.  v.  Pettes,  114  Mass. 
307;  Com.  v.  Wood,  142  Mass.  459  (8  N.  E.  432) ;  Com.  v 
Taylor,  105  Mass.  172 ;  State  v.  Lichliter,  95  Mo.  402  (8  S.  W 
720) ;  Nortis  v.  State,  25  Ohio  St.  217  (18  Am.  Rep.  291) 
Lindsey  v.  State,  38  Ohio  St.  507 ;  People  v.  Griffin  2  Barb 
(N.  Y.)  427;  State  v.  Shaeffer,  89  Mo.  271  (1  S.  W.  293) 
Connor  v.  State,  29  Fla.  455  (10  South.  891,  30  Am.  St  Rep 
126) ;  People  v.  Adams,  3  Demo  (N.  Y.)  190  (45  Am.  Dec 
468) ;  Stewart  v.  Jessup,  51  Ind.  413  (19  Am.  Rep.  739) ; 
People  v.  Rathbun,  21  Wend.  (N.  Y.)  509 ;  In  re  Carr,  28 
Kan.  1 ;  State  v.  Round,  82  Mo.  679 ;  Com.  v.  Van  Tuyl,  1 
Mete.  (Ky.)  1  (71  Am.  Dec.  455). 

These  cases  hold  to  the  general  rule  that  the  crime  of 
false  pretenses  is  completed  where  the  goods  or  money  is  ob- 
tained, and  that,  if  the  pretenses  are  made  within  one  juris- 
diction and  the  money  or  property  is  obtained  in  another,  the 
person  making  the  representations  must  be  indicted  within 
the  latter  jurisdiction.  Some  of  these  cases  proceed  on  the 
theory  that  where  a  party  is  indicted  for  obtaining  a  draft, 
and  the  representations  are  made  in  one  county  and  the  draft 
is  mailed  in  another,  the  party  from  whom  the  draft  is  ob- 
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tained  surrendered  possession  of  it  by  placing  it  in  the  post 
office,  addressed  to  the  party  obtaining  the  money;  that, 
under  such  a  state  of  facts,  the  Post  Office  Department  is 
deemed  to  be  the  agent  of  the  party  receiving  it,  in  the  same 
way  that  a  common  carrier  would  have  been  his  agent  if  the 
draft  had  been  given  to  it  for  delivery  to  him.  State  v. 
Briggs,  supra;  Com.  v.  Wood,  supra.  And  so,  where  mer- 
chandise is  obtained  under  such  circumstances,  it  has  been 
held  that  the  venue  is  in  the  county  where  the  goods  were  de- 
livered to  the  carrier,  on  the  theory  that  a  delivery  to  the 
carrier  is  a  delivery  to  the  consignee.  Com.  v.  Taylor,  supra. 
Under  that  doctrine,  if  it  applies  here,  defendant  should  have 
been  indicted  in  Nebraska,  and  not  in  Cass  county,  Iowa,  as 
defendant  contends,  or  in  Polk,  as  the  state  claims.  But,  as 
stated,  defendant  contends  that  the  venue  should  be  laid  in 
the  county  where  defendant  obtained  or  received  the  money, 
which  he  says  is  in  Cass  county  where  the  check  was  finally 
paid  by  the  bank  upon  which  it  was  drawn.  And  that  is 
the  question  in  the  case,  whether  he  received  the  money  in 
Polk  or  Cass  county.  That  his  depositing  it  to  his  account  in 
the  Des  Moines  bank  in  the  manner  shown  is  equivalent  to 
his  getting  the  money  is  not  questioned  by  appellant.  But 
his  claim  is  that  Thorley  was  not  defrauded  until  the  bank 
upon  which  the  check  was  drawn  had  paid  it  and  charged  it 
to  Thorley 's  account.  This  matter  will  be  referred  to  later, 
but  we  suggest  now  that  the  moment  defendant  negotiated  it 
to  the  Des  Moines  bank  Thorley  became  absolutely  liable; 
there  being  no  question  as  to  its  negotiability.  In  the  cases 
cited  there  was  no  question,  as  here,  that  the  draft  or  check 
was  first  cashed  by  defendant  at  one  place  and  later  cashed 
or  paid  by  the  bank  upon  which  it  was  drawn.  None  of  the 
cases  cited  seem  to  involve  this  precise  point.  We  are  not 
called  upon  to  determine  the  rule  as  to  personal  property 
other  than  a  check. 

In  Graham  v.  People,  supra,  it  is  held  that  the  prosecu- 
tion should  be  instituted  in  the  county  where  the  offense  was 
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consummated,  and  not  in  that  where  preliminary  acts  were 
done;  that  the  preliminary  acts  might  constitute  an  attempt. 
It  occurs  to  ua  that  there  are  at  least  three  steps  in  the  devel- 
opment of  the  completed  offense  of  obtaining  money  by  false 
pretenses,  in  addition  to  questions  of  scienter,  etc. : 

(1)  The  representations,  which  in  this  case  were  made 
in  Des  Moines  by  letter;  so  far  there  is  no  representation. 

(2)  The'  receipt  thereof  by  Thorley  in  Nebraska,  and 
his  action  thereon  by  making  and  mailing  his  check.  In  our 
opinion,  there  is  yet  no  completed  offense  as  to  the  defend- 
ant; Thorley  had  parted  with  the  check,  it  is  true,  but  he 
would  not  be  defrauded  until  the  check  is  paid,  or  negotiated 
to  an  innocent  holder.  Suppose  that,  after  Thorley  mailed 
his  check,  the  mail  car  and  check  had  burned,  or  for  some 
other  reason  had  never  been  received  by  defendant,  or  sup- 
pose after  mailing  it,  and  before  it  was  received  by  defend- 
ant, or  before  he  had  negotiated  it,  Thorley  had  learned  of 
defendant's  fraud  and  had  stopped  payment  of  the  check 
by  notifying  the  bank  upon  which  it  was  drawn,  and  the  Des 
Moines  bank,  or  all  banks,  and  it  was  not  cashed  by  defend- 
ant or  any  one;  could  it  be  claimed  that  defendant  had  ob- 
tained the  money,  or  that  Thorley  had  parted  with  the  money 
or  been  defrauded?  Defendant  might  be  guilty  of  an  at- 
tempt in  Nebraska  perhaps,  and  doubtless  the  consummated 
offense  would  involve  an  attempt;  in  the  illustration  there 
might  be  an  attempt  in  Nebraska,  but  no  completed  offense 

until  finally  consummated,  and  at  the  place  where  consum- 

» 

mated. 

(3)  The  final  consummation  of  the  crime  by  defendant 
obtaining  and  receiving  the  money.  Defendant  did  actually 
receive  the  money  from  the  Des  Moines  bank,  and  that 
moment  Thorley  was  bound  to  pay  it.  Defendant  having 
actually  received  the  money  in  Polk  county,  it  seems  to  us 
it  would  be  technical  to  say  he  did  not  receive  it  there.  It 
was  his  purpose  to  get  the  money,  and  when  he  got  it  Thorley 
was  defrauded. 


/ 
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In  the  case  of  Burton  v.  U.  8.,  196  IT.  S.  283  (25  Sup. 
Ct.  243,  49  L.  Ed.  482),  the  defendant  was  a  member  of  the 
United  States  Senate  representing  the  state  of  Kansas.  He 
was  indicted  for  receiving  $500  for  services  rendered  for  a 
grain  company  before  the  United  States  Post  Office  Depart- 
ment in  a  matter  then  pending  before  the  department  in 
which  the  United  States  was  interested.  The  money  he  re- 
ceived for  his  services  was  sent  to  him  by  check  drawn  upon 
a  St.  Louis  bank  and  received  by  him  in  the  city  of  Wash- 
ington, where  he  cashed  the  check  in  one  of  the  banks.  He 
was  indicted  and  tried  in  the  St.  Louis  jurisdiction,  and  the 
Supreme  Court  reversed  the  case  on  the  ground  that  the 
venue  was  in  Washington,  D.  C,  where  the  check  was  cashed 
by  the  defendant.  We  shall  refer  to  this  case  again  later 
in  the  opinion. 

Appellant  relies  mainly  upon  the  case  of  State  v.  Gibson, 
132  Iowa,  53.  In  that  case  it  was  held  that  a  prosecution 
could  be  had  in  the  county  where  fraudulent  insurance  ap- 
plications were  received  and  acted  upon,  and  where  the 
check  was  paid  by  the  bank  upon  which  it  was  drawn,  because 
of  the  statute,  section  5157,  which  provides  that  when  a  pub- 
lic offense  is  committed  partly  in  one  county  and  partly  in 
another,  or  when  the  acts  or  effects  constituting  or  requisite  to 
the  offense  occur  in  two  or  more  counties,  jurisdiction  thereof 
is  in  either  county.  But  it  was  not  decided  that  a  defendant 
could  not  have  been  prosecuted  in  the  county  where  he  first 
received  the  money  on  the  check.  The  court  there  said: 
"Aside  from  the  statute,  there  may  be  some  doubt  as  to  the 
venue  of  the  offense  under  such  a  state  of  facts  as  is  here 
disclosed."  The  opinion  then  cites  some  of  the  cases  now 
relied  upon  by  appellant,  and  continues:  "Without  de- 
ciding this  question,  which  we  regard  largely  a  moot  one,  it 
is  enough  to  say  that  our  statute  was  borrowed  from  New 
York,  and,  under  the  decisions  in  that  state  construing  this 
statute,  the  district  court  of  Polk  county  had  jurisdiction.* ' 

In  the  present  case  the  letter  and  deed  in  which  the  rep- 
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resentations  were  contained  were  written  and  made  in  Des 
Moines,  and,  while  these  alone  would  not  constitute  a  false 
representation  within  the  law,  yet  they  were  forwarded  by 
him  to  Thorley  and  acted  upon,  and  the  check  sent  to  Des 
Moines,  where  it  was  cashed  by  defendant.  These  acts  are  a 
part  of  the  crime,  so  that  the  crime  was  committed  partly  in 
Polk  county,  and  comes  within  the  statute. 

There  is  some  language  in  the  opinion  in  the  Gibson  case 
to  the  effect  that  defendant  should  be  held  to  have  received 
the  money  from  the  insurance  company  at  the  place  where 
the  check  was  cashed  by  the  bank  upon  which  it  was  drawn, 
and  that  the  intermediate  bank  which  took  it  up,  or  advanced 
defendant  the  money  thereon,  was  defendant's  agent  to  for- 
ward the  check  and  receive  the  money  thereon  for  defendant. 
The  writer  of  the  opinion  then  says :  ' '  However  this  may  be, 
there  was  no  variance."  The  language  above  quoted  as  to 
agency  was  used  in  that  part  of  the  opinion  which  discussed 
the  question  as  to  whether  there  was  a  variance  between  the 
allegations  and  proof.  In  that  case  the  indictment  charged 
defendant  with  having  received  money;  whereas,  the  proof 
was  that  he  received  a  check.  It  was  not  decided  that  the 
jurisdiction  was  in  Polk  county  alone,  or  that  the  intermediate 
bank  was  the  agent  of  defendant,  or  that  defendant  received 
the  money  when  paid  by  the  bank  upon  which  the  check  was 
drawn,  because  the  court  had  already  determined  the  question 
of  venue,  or  jurisdiction,  by  holding  that  under  the  statute 
the  case  could  be  prosecuted  in  Polk  county,  for  the  reason 
that  the  crime  was  partly  committed  there.  The  court  said 
in  so  many  words  that  the  statute  settled  it.  We  do  not  now 
decide  that  this  defendant  could  not  have  been  prosecuted  in 
Cass  county  under  the  statute. 

We  shall  now  refer  to  some  of  the  cases  on  the  question 
as  to  whether,  under  such  circumstances,  the  intermediate 
bank  is  the  agent  of  the  person  cashing  the  check  at  such 
bank.  It  would  be  so,  perhaps,  if  the  check  had  been  left  to 
be  forwarded  for  collection,  but  not  where  it  is  negotiated 
or  sold. 
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In  the  Burton  case,  supra,  the  facts  are  very  much  like 
the  present  case,  in  so  far  as  the  cashing  and  payment  of 
the  check  is  concerned,  and  the  contention  of  the  government 
in  that  case  was  the  same  as  defendant's  contention  here; 
that  is,  that  the  party  perpetrating  the  fraud  did  not  receive 
the  money  until  it  was  finally  paid  by  the  bank  upon  which 
it  was  drawn.    In  that  case  the  court  said: 

There  was  no  oral  or  special  agreement  made  between 
the  defendant  and  the  bank  at  the  time  when  any  one  of  the 
checks  was  deposited  and  credit  given  for  the  amount  thereof. 
The  defendant  had  an  account  with  the  bank,  took  each 
check  when  it  arrived,  went  to  the  bank,  indorsed  the  check 
whieh  was  payable  to  his  order,  and  the  bank  took  the  check, 
placed  the  amount  thereof  to  the  credit  of  the  defendant's 
account,  and  nothing  further  was  said  in  regard  to  the 
matter.  In  other  words,  it  was  the  ordinary  case  of  the 
transfer  or  sale  of  the  check  by  the  defendant  and  the  pur- 
chase of  it  by  the  bank,  and  upon  its  delivery  to  the  bank, 
under  the  circumstances  stated,  the  title  to  the  check  passed 
to  the  bank,  and  it  became  the  owner  thereof.  It  was  in 
no  sense  the  agent  of  the  defendant  for  the  purpose  of  col- 
lecting the  amount  of  the  check  from  the  trust  company 
upon  which  it  was  drawn.  From  the  time  of  the  delivery 
of  the  check  by  the  defendant  to  the  bank  it  became  the 
owner  of  the  check;  it  could  have  torn  it  up  or  thrown  it 
in  the  fire,  or  made  any  other  use  or  disposition  of  it  which 
it  chose,  and  no  right  of  defendant  would  have  been 
infringed. 

The  fact  that  the  defendant  would  have  been  liable 
to  the  Des  Moines  bank  in  case  Thorley  had  no  funds  in  the 
Cass  county  bank  to  meet  the  check  is  not  material.  It  was 
so  held  in  the  Burton  case.  In  the  Burton  case  it  was  claimed 
by  counsel  for  the  government  that  the  Riggs  bank  of  Wash- 
ington and  its  correspondents,  in  all  matters  pertaining  to 
the  circulation  and  cashing  of  the  check  after  it  had  been 
paid  by  them  until  it  reached  the  Commonwealth  Trust  Com- 
pany, the  bank  upon  which  it  was  drawn,  were  acting  as 
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agents  of  the  accused  in  securing  the  money,  and  that,  when 
the  money  called  for  by  the  check  was  paid  at  St.  Louis  by 
the  trust  company  on  which  it  was  drawn,  it  amounted  to 
a  payment  of  the  money  to  the  accused  at  St  Louis.  That 
was  the  important  question  in  the  case,  for  unless  the  court 
would  hold  that  the  money  was  in  fact  received  in  Missouri, 
then  the  prosecution  must  fail.  In  that  case  the  court  held 
that,  the  moment  the  check  was  taken  to  the  bank  in  Wash- 
ington and  the  bank  received  it  and  placed  the  money  to  the 
credit  of  the  defendant,  that  moment  he  received  the  money 
paid  by  the  company  employing  him  in  St.  Louis,  and  the 
venue  of  the  offense  was  in  Washington,  D.  C,  and  not  in 
St.  Louis.  In  delivering  the  opinion  of  the  court,  Mr.  Jus- 
tice Peckham  said : 

The  general  transactions  between  the  bank  and  a  cus- 
tomer in  the  way  of  deposits  to  a  customer's  credit  and  draw- 
ing against  the  account  by  the  customer  constitute  the  relation 
of  creditor  and  debtor.  As  is  said  by  Mr.  Justice  Davis,  in 
delivering  the  opinion  of  the  court  in  Bank  of  the  Republic 
v.  Millard,  10  Wall.  152,  page  155  (19  L.  Ed.  897),  in  speak- 
ing of  this  relationship:  ' It  is  an  important  part  of  the 
business  of  banking  to  receive  deposits,  but  when  they  are 
received,  unless  there  are  stipulations  to  the  contrary,  they 
belong  to  the  bank,  become  part  of  its  general  funds,  and 
can  be  loaned  by  it  as  other  moneys.  The  banker  is  account- 
able for  the  deposits  which  he  receives  as  a  debtor,  and 
he  agrees  to  discharge  these  debts  by  honoring  the  checks 
which  the  depositors  shall  from  time  to  time  draw  on  him. 
The  contract  between  the  parties  is  purely  a  legal  one,  and 
has  nothing  of  the  nature  of  a  trust  in  it.  This  subject  was 
fully  discussed  by  Lords  Cottenham,  Brougham,  Lyndhurst, 
and  Campbell  in  the  House  of  Lords  in  the  case  of  Foley  v. 
HiU,  2  Clark  &  Finnelly,  28,  and  they  all  concurred  in  the 
opinion  that  the  relation  between  a  banker  and  customer, 
who  pays  money  into  the  bank,  or  to  whose  credit  money 
is  placed  there,  is  the  ordinary  relation  of  debtor  and  cred- 
itor, and  does  not  take  of  a  fiduciary  character,  and  the 
great  weight  of  American  authorities  is  to  the  same  effect.' 
When  a  check  is  taken  to  a  bank,  and  the  bank  receives  it 
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and  places  the  amount  to  the  credit  of  a  customer,  the  rela- 
tion of  creditor  and  debtor  between  them  subsists,  and  it 
is  not  that  of  principal  and  agent.  This  principle  is  held 
in  Thompson  v.  Biggs,  5  Wall.  663  (18  L.  Ed.  704),  and  also 
in  Marine  Bank  v.  Fulton  Bank,  2  Wall.  252  (17  L.  Ed.  785). 
See,  also,  Scammon  v.  Kimball,  92  U.  S.  362,  369  (23  L.  Ed. 
483) ;  Davis  v.  Elmira  Savings  Bank,  161  U.  S.  275,  288  (16 
Sup.  Ct.  502,  40  L.  Ed.  700).  The  case  of  Cragie  v.  Hadley, 
99  N.  Y.  131  (1.  N.  E.  537),  contains  a  statement  of  the  rule 
as  follows,  per  Andrews,  J.:  'The  general  doctrine  that 
upon  a  deposit  made  by  a  customer,  in  a  bank,  in  the  ordinary 
course  of  business,  or  of  money,  or  of  drafts  or  checks 
received  and  credited  as  money,  the  title  to  the  money,  or 
to  the  drafts  or  checks,  is  immediately  vested  in  and  becomes 
the  property  of  the  bank,  is  not  open  to  question.  Commer- 
cial Bank  of  Albany  v.  Hughes,  17  Wend.  [N.  Y.]  94;  Metro- 
politan Nat.  Bank  v.  Loyd,  90  N.  Y.  530.  The  transaction 
in  legal  effect  is  a  transfer  of  the  money,  or  drafts  or  checks, 
as  the  case  may  be,  by  the  customer  to  the  bank  upon  an 
implied  contract  on  the  part  of  the  latter  to  repay  the  amount 
of  the  deposit  upon  the  checks  of  the  depositor.  The  bank 
acquires  title  to  the  money,  drafts,  or  checks,  on  an  implied 
agreement  to  pay  an  equivalent  consideration  when  called 
upon  by  the  depositor  in  the  usual  course  of  business.'  In 
Metropolitan  Nat.  Bank  v.  Loyd,  90  N.  Y.  530,  one  of  the 
cases  referred  to  by  Judge  Andrews,  Judge  Danforth,  in 
speaking  of  the  effect  of  placing  a  check  to  the  credit  of  a 
depositor  in  his  account  with  the  bank,  said  that:  'The 
title  passed  to  the  bank,  and  they  (the  checks)  were  not 
again  subject  to  his  control.  [See  Scott  v.  Ocean  Bank  in 
City  of  New  York,  23  N.  Y.  289,  and  other  cases  cited  in  the 
opinion.]  ...  It  is  true  no  express  agreement  was  made 
transferring  the  check  for  so  much  money,  but  it  was  deliv- 
ered to  the  bank  and  accepted  by  it,  and  the  bank  gave 
Murray  credit  for  the  amount,  and  he  accepted  it.  That  was 
enough.  The  property  in  the  check  passed  from  Murray  and 
vested  in  the  bank.  He  was  entitled  to  draw  the  money  so 
credited  to  him,  for  as  to  it  the  relation  of  debtor  and  cred- 
itor was  formed,  and  the  right  of  Murray  to  command  pay- 
ment at  once  was  of  the  very  nature  and  essence  of  the 
transaction.  On  the  other  hand,  the  bank,  as  owner  of  the 
check,  could  confer  a  perfect  title  qpon  its  transferee,  and 
therefore,  when  by  its  directions  the  plaintiff  received  and 
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gave  credit  for  it  upon  account,  it  became  its  owner  and  en- 
titled to  the  money  which  it  represented.  ...  If 9  as 
the  appellant  insists,  the  check  had  been  deposited  for  a 
specific  purpose — for  collection — the  property  would  have 
remained  in  the  depositor;  but  there  is  no  evidence  upon 
which  such  fact  could  be  established,  nor  is  it  consistent  with 
the  dealings  between  the  parties,  or  with  any  of  the  admitted 
circumstances.  These  show  that  it  was  the  intention  of  both 
parties  to  make  the  transfer  of  the  check  absolute,  and  not 
merely  to  enable  the  bank  to  receive  the  money  upon  it,  as 
Murray's  agent.'  The  same  principle  is  set  forth  in  Taft  v. 
Bank,  172  Mass.  363  (52  N.  E.  387).  In  that  case  the  court 
said :  '  So  when,  without  more,  a  bank  receives  upon  deposit 
a  check  indorsed  without  restriction,  and  gives  credit  for  it 
to  the  depositor  as  cash  in  a  drawing  account,  the  form  of 
the  transaction  is  consistent  with  and  indicates  a  sale,  in 
which,  as  with  money  so  deposited,  the  check  becomes  the 
absolute  property  of  the  banker.' 

In  the  case  at  bar  the  proof  was  not  disputed.  The 
checks  were  passed  to  the  credit  of  defendant  uncondition- 
ally, and  without  any  special  understanding.  The  custom 
of  the  bank  to  forward  such  checks  for  collection  is  a  plain 
custom  to  forward  for  collection  for  itself.  The  only  liability 
of  defendant  was  on  his  indorsement.  All  this  made  a  pay- 
ment at  Washington,  and  as  a  result  there  was  a  total  lack 
of  evidence  to  sustain  the  sixth,  seventh,  eighth,  and  ninth 
counts  of  the  indictment.  The  court  should  have,  therefore, 
directed  a  verdict  of  not  guilty  on  those  counts.  This  is 
not  a  case  of  the  commencement  of  a  crime  in  one  district 
and  its  completion  in  another,  so  that  under  the  statute  the 
court  in  either  district  has  jurisdiction.  Rev.  St.  section  731 
(U.  S.  Comp.  St.  1901,  page  585).  There  was  no  beginning 
of  the  offense  in  Missouri.  The  payment  of  the  money  was 
in  Washington,  and  there  was  no  commencement  of  that 
offense  when  the  officer  of  the  Rialto  Company  sent  the  checks 
from  St.  Louis  to  defendant.  The  latter  did  not  thereby 
begin  an  offense  in  Missouri. 

We  have  quoted  from  that  case  at  some  length  because 
the  case  is  in  point  and  a  number  of  cases  are  reviewed. 
To  the  same  effect,  see  further  cases  of  People  v.  Dimich,  107 
N.  Y.  33  (14  N.  E.  178) ;  Bates  v.  State,  124  Wis.  612  (103 
N.  W.  251,  4  Ann.  Cas.  365) ;  12  Cyc.  848. 
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In  our  opinion,  under  the  circumstances  of  this  case, 
defendant  received  the  money  in  Polk  county,  the  crime  was 
consummated  there,  and  that  court  had  jurisdiction.  The 
judgment  is  therefore  Affirmed. 

Weaver,  C.  J.,  and  Ladd  and  Evans,  JJ.,  concur. 


L.  F.  Nagel,  Appellant,  v.  Robert  A.  Davis  and  Celesta  E. 

Davis,  Appellees. 

Conveyances:  false  representations:  evidence.  In  an  action  to 
cancel  a  deed  to  land  exchanged  for  other  property  on  the  ground 
of  fraud,  evidence  that  a  mortgage  taken  back  by  the  owner  of 
the  other  property  represented  its  full  value,  was  competent  on  the 
question  of  false  representations.  Evidence  held  sufficient  to 
authorize  cancellation  of  the  deed. 

Appeal  from  Guthrie  District  Court. — Hon.  Lorin  N.  Hays, 

Judge. 

Saturday,  November  22, 1913. 

Suit  in  equity  to  quiet  title  and  for  possession  of  real 
estate.  The  defendants  filed  a  cross-bill  to  set  aside  a  deed 
executed  by  them  to  plaintiff  as  having  been  obtained  by 
false  representations.  There  was  a  decree  below  for  defend- 
ants, and  plaintiff  appeals. — Affirmed. 

Weeks,  Vincent  &  Weeks,  for  appellant. 

Sayles  &  Taylor,  for  appellees. 

Evans,  J. — We  have  advanced  this  appeal  for  immediate 
hearing  because  the  subject  of  the  litigation  has  been  hereto- 
fore sold  under  mortgage  foreclosure  and  the  time  of  redemp- 
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tion  is  about  to  expire.  We  therefore  hand  down  our  opinion 
forthwith  and  will  not  take  time  for  an  extended  discussion  of 
the  evidence. 

This  controversy  arises  out  of  an  exchange  of  properties. 
The  plaintiff  conveyed  to  defendant  a  certain  house  and  lot 
in  Harlan.  The  defendants  conveyed  to  plaintiff  their  farm 
of  forty-three  acres.  The  farm  was  taken  at  a  valuation  of 
$2,400  but  subject  to  a  mortgage  of  $1,600.  The  house  and  lot 
were  taken  at  a  valuation  of  $1,400 ;  the  defendants  executing 
back  a  mortgage  thereon  to  the  plaintiff  for  $600.  The  claim 
of  the  cross-bill  is  that  plaintiff  misrepresented  the  condition 
of  the  town  property.  It  is  shown  by  plaintiff  that  defendant 
Robert  Davis  saw  the  property  before  he  traded.  As  against 
this  fact,  it  is  shown  by  defendants  that  Robert  saw  the  prop- 
erty only  from  the  outside,  and  that  he  was  dissuaded  from 
further  examination  by  the  false  representation  of  plaintiff 
that  the  then  occupant  of  the  house  would  not  permit  them 
to  come  inside.  The  inside  condition  was  such  as  to  materially 
impair  the  value  of  the  property.  The  direct  evidence  of 
actual  representation  is  not  very  strong.  It  is  undisputed, 
however,  that  the  value  of  the  property  conveyed  to  defend- 
ants was  not  greater  than  $600  or  $700.  Substantially  the 
full  amount  of  such  value  was  reserved  by  the  plaintiff  by 
taking  a  mortgage  back  for  $600.  So  that  the  net  result  of 
the  trade  was  that  defendants  got  no  value  for  their  equity 
in  their  farm.  This  is  a  circumstance  which  has  corroborating 
value.  In  the  light  of  this  circumstance,  the  trial  court  was 
justified  in  its  conclusions  upon  the  entire  evidence.  The 
case  involves  only  this  question  of  fact.  The  decree  below 
is  therefore  affirmed.  Both  motions  to  strike  must  be  over- 
•  ruled. — Affirmed. 

Weaver,  C.  J.,  and  Ladd  and  Preston,  JJ.,  concur. 
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The  Cable  Company,  v.  Charles  H.  Miller,  Appellant. 

Judgments:    exception:    correction    of    entry:    nunc    pro    tunc 

1  orders.  Where  a  cause  was  taken  under  advisement  with  the  un- 
derstanding that  an  exception  to  the  judgment  would  be  entered 
for  the  losing  party,  but  by  mistake  the  exception  was  omitted,  the 
court  had  power  at  a  later  term  to  correct  the  entry  in  that  respect ; 
and  where  an  exception  is  actually  taken  but  not  shown  the  court 
has  power  to  correct  it  by  an  order  nunc  pro  tunc. 

Sales:    failure  to  take  possession:    effect.    Where  the  purchaser 

2  of  a  piano,  from  one  to  whom  the  same  with  others  had  been  con- 
signed for  sale,  failed  to  take  the  instrument  into  his  possession  but 
left  it  in  the  stock  of  the  seller  until  the  consignor  took  possession 
of  the  stock,  the  fact  of  failure  to  take  possession  will  not  defeat 
his  title,  when  the  consignor  had  incurred  no  liability  or  changed  his 
position  on  account  thereof. 

Same:    appeal:    change  of  theory.    Where  plaintiff  as  in  this  case 

3  relied  solely  upon  the  contract  of  consignment  as  the  basis  of  his 
claim  of  right  to  the  possession  of  the  instrument,  he  could  not 
change  his  position  on  appeal  and  rely  upon  the  failure  of  defend- 
ant to  take  immediate  possession  of  the  same. 

Same:    delivery:    sufficiency.    Where  defendant  purchased  a  piano 

4  from  plaintiff's  consignee  and  paid  for  the  same,  knowing  his  ap- 
parent authority  to  make  Bales,  thus  obtaining  the  ownership  and 
right  of  possession  as  against  the  consignor,  there  was  a  sufficient 
delivery,  although  he  permitted  it  to  remain  in  the  consignee's  pos- 
session until  he  was  ready  to  take  it. 

Same:    consignment    sales:    bona    fide   purchaser:    undisclosed 

5  agency.  Where  a  consignor  of  property  allows  his  agent  to  sell  in 
his  own  name  and  act  as  the  principal  in  relation  thereto,  the  agent 
has  such  authority  that  one  dealing  with  him  as  a  good  faith  pur- 
chaser is  protected,  even  though  the  property  was  not  immediately 
delivered  to  the  purchaser,  and  the  consignor  cannot  retake  it  from 
him. 

Appeal  from  Cedar  Rapids  Superior  Court. — Hon.  C.  B. 

Bobbins,  Judge. 
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Wednesday,  September  24, 1913. 

Action  in  replevin  to  recover  possession  of  a  piano.  Trial 
to  the  court  without  a  jury.  Judgment  for  plaintiff.  De- 
fendant appeals. — Reversed. 

Dawley  &  Wheeler,  for  appellant 

M .  D.  Porter,  for  appellee. 

Preston,  J. — I.  Appellee  has  filed  a  motion  to  dismiss 
the  appeal,  or  affirm  the  judgment,  because,  as  he  claims,  no 
exception  was  taken  by  appellant  to  the  judgment.    By  ap- 
pellant's amended  abstract  it  appears  that  at 

1.  Judgments:        \  .  , 

exception :         the  close  of  the  trial  the  cause  was  taken  under 

correction  of 

«!^.;w?unc      advisement  by  the  court  with  the  understand- 
pro  tunc  * 

orders.  jn^   ^^  when  the   case   was   decided   and 

judgment  rendered  an  exception  would  be  entered  for  the 
losing  party.  Appellant's  counsel  were  not  present  when 
judgment  was  entered.  At  a  later  term  the  appellant  filed 
a  motion  to  correct  the  record,  to  which  appellee  appeared 
and  filed  a  resistance.  On  a  hearing  the  trial  court  made  a 
finding,  from  the  evidence  and  his  own  recollection  and  knowl- 
edge of  the  facts,  that  it  was  understood  by  the  parties,  and 
the  court,  at  the  time  of  the  submission,  that  an  exception 
should  be  entered  for  the  losing  party,  and  that  the  exception 
for  the  defendant  was  omitted  by  mistake.  The  court  made 
the  correction  as  asked.  To  this  order  plaintiff  excepted,  but 
has  not  appealed  therefrom;  instead,  it  has  moved  to  strike 
appellant's  amendment  to  the  abstract.  If  the  agreement  and 
understanding  between  counsel,  or  the  parties,  was  as  the 
court  found,  it  ought  to  be  lived  up  to.  But  the  action  of  the 
court  was  authorized  by  Code,  section  244.  Or  if  the  excep- 
tion was  in  fact  taken  at  the  time,  but  the  record  failed  to 
so  show,  the  entry  could  be  made  nunc  pro  tunc. 

II.  November  4,  1908,  appellee  and  one  A.  J.  Schussman 
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entered  into  a  written  contract  by  which  said  Schussman  was 
to  take  pianos  on  consignment  for  sale  in  certain  counties  in 
2    SAW  failure    *owa-    T*16  contract  provides,  substantially! 
session :  po§"       *****  Schussman  shall  hold  pianos,  organs,  and 
ttteeL  other  property  of  appellee  upon  consignment. 

It  provides  certain  terms  upon  which  the  instruments  shall 
be  settled  for,  and  contains  an  agreement  that  appellee  shall 
have  the  right  to  withhold  its  consent  to  sales  made  by  Schuss- 
man. Schussman  guaranteed  the  payment  of  all  notes,  con- 
tracts, or  leases  taken;  agreed  to  repossess  any  instrument 
for  which  default  in  payment  was  made,  and  upon  failure 
to  regain  possession  of  any  such  instrument  pay  appellee  the 
full  amount  due  thereon.  Soon  after  this,  Schussman  opened 
a  music  store  in  Cedar  Rapids  and  transacted  his  business 
under  the  name  of  the  Schussman  Music  Company.  He  did  a 
large  business,  selling  as  many  as  twenty-five  pianos  a  month. 
About  one  hundred  pianos  were  sold  while  defendant  was  in 
the  employ  of  Schussman.  This  contract  was  not  recorded. 
Appellant  testifies  he  did  not  know  of  it  and  never  saw  it  until 
the  trial.  There  is  nowhere  in  the  record  any  evidence  that 
he  knew  that  the  relationship  between  appellee  and  Schuss- 
man was  that  of  principal  and  agent,  rather  than  vendor  and 
vendee.  Sales  were  made  by  Schussman  to  his  customers 
under  written  contracts  in  the  name  of  the  Schussman  Music 
Company  which  contracts  were,  in  some  cases,  sent  to  appellees 
and  in  others  to  the  banks.  Appellee  made  no  objection  to 
the  manner  of  making  sales  by  Schussman.  These  contracts 
provided,  among  other  things,  that  a  customer  is  to  pay  for 
his  piano  to  the  order  of  the  Schussman  Music  Company  at 
their  office ;  to  convey  and  mortgage  the  piano  to  the  Schuss- 
man Music  Company;  states  that  the  piano  is  the  property 
sold  by  said  Schussman  Music  Company;  agrees  not  to  in- 
cumber it  without  the  consent  of  said  company ;  agrees  that 
the  said  company  may  retake  the  piano;  that  the  contract 
is  subject  to  its  approval;  and  that  said  music  company  is 

not  bound  by  any  provision  other  than  those  contained  in 
Vol.  162  Ll— 23 
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the  contract.  There  is  no  mention  in  this  contract  of  the 
Cable  Company  or  of  any  title  to  the  piano  superior  to  that 
of  the  Schussmann  Music  Company.  Appellant  knew  of  these 
contracts,  and  used  them  as  a  salesman  for  Schussman.  He 
testifies  that  during  all  the  time  he  worked  for  Schussman 
the  sales  of  pianos  were  substantially  all  made  under  such  a 
contract,  and  were  allowed  to  remain  permanently  with  cus- 
tomers if  they  kept  up  their  payments.  The  piano  in  ques- 
tion was  shipped  by  appellee  to  Schussman  November  10, 

1910.  Defendant  was  employed  by  Schussman  in  March, 

1911,  as  salesman  and  sales  manager  at  $75  per  week  and 
traveling  expenses.  In  June,  1911,  appellant  bought  this 
piano  of  Schussman  for  $425.  At  that  time  Schussman  owed 
defendant  two  weeks'  wages  and  about  $10  traveling  expenses, 
which  it  was  agreed  should  be  applied  on  the  purchase  of  the 
piano,  and  the  balance  was  to  be  paid  by  applying  defendant's 
salary  thereon. 

After  the  purchase  by  defendant  he  went  East,  for  a 
time,  and  did  not  then  remove  the  piano  from  the  store,  be- 
cause he  had  no  place  to  put  it,  but  it  was  to  be  removed  upon 
his  return.  It  was  the  only  piano  of  this  description  left  in 
the  store.  It  was  not  separated  from  the  rest  of  the  general 
stock  and  no  marks  placed  on  it  to  indicate  that  it  had  been 
sold  to  defendant,  but  it  was  referred  to  by  other  employees 
generally  as  defendant's  piano,  and  customers  coming  into 
the  store  were  told  that  it  was  sold.  Defendant  remained  in 
Schussman 's  employ  until  August  4th,  and  at  that  time 
Schussman  was  owing  him  $130  after  the  piano  was  paid 
for.  No  receipts  were  passed  between  defendant  and  Schuss- 
man. The  sale  of  the  piano  was  established ;  witnesses  other 
than  defendant  testifying  in  reference  thereto  and  corroborat- 
ing defendant.  The  trial  court  found  that  Schussman  did 
orally  sell  the  piano  to  defendant  upon  July  1st.  On  July 
21,  1911,  Schussman  absconded,  but  it  was  not  then  known 
he  would  not  return.  It  is  admitted  he  did  not  pay  or  settle 
with  plaintiff  for  the  piano.    August  4,  1911,  plaintiff  took 
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possession  of  the  store,  and  the  goods  therein  of  the  Schussman 
Music  Company,  and  the  piano  in  question.  Soon  after  this 
defendant  took  possession  of  the  piano  and  removed  it  from 
the  store,  and  this  replevin  suit  was  instituted  by  plaintiff  to 
recover  its  possession.  The  trial  court  found  that  the  piano 
was  a  consignment  only  for  purposes  of  sale,  and  was  not  a 
conditional  sale;  that  by  the  terms  of  the  contract  between 
plaintiff  and  Schussman  the  consignee  had  no  right  to  sell  the 
piano  or  pass  title  thereto  without  having  first  obtained  the 
consent  of  plaintiff ;  that  it  was  not  removed  or  separated  from 
the  general  stock  of  said  Schussman  and  was  taken  possession 
of  by  plaintiff  about  August  5,  1911 ;  that  at  the  time  of  the 
sale  by  Schussman  to  defendant  the  piano  was  plaintiff's 
property ;  and  that  defendant  by,  the  sale  acquired  no  right 
or  title  as  against  plaintiff.  Some  minor  matters  may  be  dis- 
posed of  before  discussing  the  more  important  points.  No 
fraud,  bad  faith,  or  collusion  on  the  part  of  defendant  is 
charged.  Appellee  seems  to  rely  in  this  court  somewhat  on 
the  statute  of  frauds;  but.that  question  was  not  raised  in  the 
trial  court  by  an  objection  to  the  evidence  on  that  ground,  or 
otherwise.  Appellee  raises  no  question  as  to  the  sufficiency 
of  appellant's  pleadings.  Appellant  contends  that  there  was 
such  performance  as  to  take  the  case  out  of  the  statute.  Under 
the  circumstances  no  further  attention  need  be  given  to  this 
matter. 

The  fact  that  defendant  did  not  notify  plaintiff  of  the 
sale  of  the  piano  to  him,  when  plaintiff  took  possession  of 
it,  with  the  other  goods,  is  not  material.  Plaintiff  was  not 
placed  in  any  different  or  more  disadvantageous  position  than 
it  would  have  been  if  defendant  had  immediately  notified  it. 
Plaintiff  was  not  a  purchaser  or  an  attaching  creditor.  It 
advanced  no  money,  extended  no  credit,  and  incurred  no 
liability  by  reason  of  its  ignorance  of  the  sale.  Nor  is  the 
fact  material  that  plaintiff  obtained  possession  of  the  piano 
when  it  took  possession  of  the  store  on  August  4th,  for  the 
reasons  above  given,  and  further  that,  if  the  title  passed 
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to  defendant  by  the  sale  from  Schussman,  plaintiff  could  not 
divest  it  by  possession  alone  in  the  manner  in  which  it  was 
taken. 

i^irthermore,  plaintiff  does  not,  in  its  petition,  rely  on 
this,  but  does  rely  on  its  original  contract  of  consignment. 
The  three  points  relied  upon  by  appellee  in  argument  are: 

First,  that  plaintiff  took  possession  of  the 
8*  dfuSee  o?1**1"   piano  without  notice  of  the  sale  to  defendant; 

eorj*  second,  that  there  was  no  completed  sale  to 

Miller  and  delivery  of  the  piano  to  him ;  and,  third,  that  the 
piano  was  in  Schussman 's  possession  under  a  consignment 
contract.  The  first  point  has  been  already  referred  to.  The 
trial  court  seems  to  have  planted  its  decision  on  two  grounds: 
First,  that  because  the  piano  was  sent  to  Schussman  for  sale 
under  a  consignment  contract  Schussman  had  no  right  to  sell 
it  and  pass  title  to  defendant ;  and,  second,  that  there  was  not 
a  completed  sale  to  Miller  because  there  was  no  delivery.  The 
court  did  not  specifically  find  that  there  was  no  delivery,  yet 
in  the  findings  reference  is  made  to  the  fact  that  the  piano 
was  not  removed  or  separated  from  the  stock,  and  no  marks 
placed  upon  it  to  indicate  that  it  had  been  sold  to  the 
defendant. 

We  are  of  the  opinion  that  there  was  a  sufficient  delivery. 
We  shall  later  refer  to  the  question  as  to  whether,  under  the 

circumstances,  Schussman  could  make  a  valid 
livery":  auf-       sale ;  but,  if  he  had  such  authority  or  apparent 

flciency.  ,        a 

authority,  it  was  not  necessary  to  a  completed 
sale  and  delivery  that  defendant  should  have  taken  possession 
of  the  piano.  If  he  had  the  right  of  possession  and  the  right 
of  dominion,  it  was  sufficient. 

Appellee  relies  on  Smith  v.  Champney,  50  Iowa,  174,  and 
Harris  v.  Pence,  93  Iowa,  481.  We  think  these  cases  are  not 
in  point,  for  in  them  the  rights  of  creditors  were  involved 
under  what  is  now  section  2906  of  the  Code,  which  provides, 
in  substance,  that  no  sale  of  personal  property,  where  the 
vendor  retains  possession,  is  valid  against  existing  creditors, 
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or  subsequent  purchasers  without  notice,  unless  a  written  in- 
strument is  executed,  acknowledged,  recorded,  etc.  In  the 
case  at  bar  the  evidence  clearly  shows  that  it  was  the  intention 
of  Schussman  and  Miller  that  the  title  should  pass  to  Miller. 
For  Miller's  convenience,  because  he  did  not  then  have  a  place 
to  put  the  piano,  it  was  to  remain  in  the  store  until  he  returned 
from  the  East,  when  it  was  to  be  removed.  The  right  of  pos- 
session and  dominion  was  transferred  from  Schussman  to  de- 
fendant. The  case  falls  within  the  rule  laid  down  in  the  case 
of  Welch  v.  Spies,  103  Iowa,  389 ;  Brown  v.  Wade,  42  Iowa, 
647.  See,  also,  Smith  v.  Bloom,  159  Iowa,  592,  and,  as  having 
some  bearing,  see  Unterhamscheidt  v.  Insurance  Co.,  160 
Iowa,  223. 

III.  Appellee's  third  point  is  that  the  contract  between 
plaintiff  and  Schussman  was  a  consignment  contract  and  con- 
ferred only  rights  to  sell  in  accordance  therewith.    The  trial 

court  so  found,  and  its  conclusion  as  to  the 

5.  Samb:  con- 
signment law  was  that  no  title  passed  to  Miller  in  his 

sales :  bona  r  m 

undisclosed861 :    Purchase  from  Schussman.     Appellee  cites 
agent.  Mowbray  v.  Cody,  40  Iowa,  604;  Condble  v. 

Lynch,  45  Iowa,  84 ;  Bayliss  v.  Davis,  47  Iowa,  340 ;  Donnelly 
v.  Mitchell,  119  Iowa,  432 ;  Budlong  v.  Cottrell,  64  Iowa,  234 ; 
Wasey  v.  Whit  comb,  167  Mich.  58  (132  N.  W.  572).  Some  of 
these  cases  involve  the  question  of  conditional  sales.  The 
court  in  the  instant  case  found  that  the  sale  in  question  was 
not  a  conditional  sale,  and  neither  party  so  claims.  Other  of 
the  cases  cited  involve  the  construction  of  particular  contracts. 
It  is  unnecessary  to  discuss  these  cases  because  appellant  con- 
cedes in  argument  that  in  sales  of  personal  property  the  rule 
claimed  by  appellee  obtains,  ordinarily,  and  concedes  that  as 
between  plaintiff  and  Schussman  it  is  the  rule,  but  contends 
that  appellee  permitted  Schussman  to  deal  with  its  pianos  as 
his  own  without  objection;  that  it  clothed  Schussman  with 
the  indicia  of  title  to  its  pianos ;  that  appellant  was  induced 
by  such  indicia  to  deal  with  Schussman  and  did  in  good  faith 
deal  with  Schussman,  in  reliance  thereon,  without  knowledge 
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of  the  relations  between  plaintiff  and  Schussman ;  that  he  was 
not  bound  by  any  secret  arrangement  between  them,  but  had 
a  right  to  deal  with  Schussman  as  the  apparent  owner  of  the 
property;  that  Schussman  and  defendant  had  the  right  to 
agree  that  defendant's  wages  should  be  paid  by  property 
which  so  far  as  defendant  knew  and  which  to  him  appeared 
to  be  Schussman 's  own  property.  This  is  the  proposition 
more  strongly  relied  upon  by  appellant,  and  it  is  not  answered 
by  counsel  for  appellee  except  to  say  that  it  may  be  conceded 
the  legal  propositions  are  sound;  but  he  says  they  have  no 
application  to  the  facts  of  this  case.  In  our  opinion  the  ap- 
pellant's contention  ought  to  be  sustained.  Pianos  were  sent 
to  Schussman  by  plaintiff  to  be  sold.  They  were  sold  from 
Schussman 's  store  under  contracts  with  Schussman  in  the 
name  of  the  Schussman  Music  Company  and  were  to  all  ap- 
pearances sold  as  the  property  of  Schussman.  Suppose,  in 
the  two  and  one-half  years  Schussman  was  operating  under 
his  contract  with  plaintiff,  he  had  sold  twenty-five  pianos  a 
month,  or  altogether  seven  hundred  and  fifty  pianos,  to  his 
customers,  who  paid  him  for  them  in  full  as  defendant  did 
for  his,  but  without  knowledge  of  the  relations  existing  be- 
tween plaintiff  and  Schussman,  and  Schussman  failed  to  ac- 
count to  plaintiff  for  the  proceeds  according  to  the  terms  of 
his  contract  with  plaintiff;  could  it  be  claimed  that,  under 
such  circumstances,  plaintiff  could  rely  on  its  contract  with 
Schussman  as  to  such  purchasers  and  recover  back  the  pianos? 
In  McNeil  v.  Tenth  National  Bank  (1871)  46  N.  Y.  325 
(7  Am.  Rep.  341)  (quoted  in  Mechem  on  Sales  [Ed.  1901] 
section  157),  it  is  said: 

It  must  be  conceded  that,  as  a  general  rule,  applicable 
to  property  other  than  negotiable  securities,  the  vendor  or 
pledgor  can  convey  no  greater  right  or  title  than  he  has. 
But  this  is  a  truism,  predicable  of  a  simple  transfer  from 
one  party  to  another  where  no  other  element  intervenes.  It 
does  not  interfere  with  the  well-established  principle  that 
where  the  true  owner  holds  out  another,  or  allows  him  to 
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appear,  as  the  owner  of,  or  as  having  full  power  of  disposi- 
tion over,  the  property,  and  innocent  third  parties  are  thus 
led  into  dealing  with  such  apparent  owner,  they  will  be 
protected.  Their  rights  in  such  cases  do  not  depend  upon 
the  actual  title  or  authority  of  the  party  with  whom  they 
deal  directly,  but  are  derived  from  the  act  of  the  real  owner, 
which  precludes  him  from  disputing,  as  against  them,  the 
existence  of  the  title  or  power  which,  through  negligence 
or  mistaken  confidence,  he  caused  or  allowed  to  appear  to 
be  vested  in  the  party  making  the  conveyance. 

Under  section  158  of  Mechem  on  Sales  is  a  quotation  from 
a  decision  rendered  by  Lord  Ellenborough  in  1812,  in  which 
he  says : 

If  the  principal  send  his  commodity  to  a  place  where  it 
is  the  ordinary  business  of  the  person  to  whom  it  is  confided 
to  sell,  it  must  be  intended  that  the  commodity  was  sent 
thither  for  the  purpose  of  sale.  If  the  owner  of  a  horse 
send  it  to  a  repository  of  sale,  can  it  be  implied  that  he  sent 
it  thither  for  any  other  purpose  than  that  of  sale!  Or  if 
one  send  goods  to  an  auction  room,  can  it  be  supposed  that 
he  sent  them  thither  merely  for  safe  custody?  Where  the 
commodity  is  sent  in  such  a  way,  and  to  such  a  place,  the 
principal  will  be  bound  and  the  purchaser  safe. 

In  the  case  of  Calais  Steamboat  Co.  v.  Scudder,  2  Black 
(67  U.  S.),  372  (17  L.  Ed.  282),  Van  Pelt  employed  Vander- 
bilt  to  construct  a  steamboat  for  him.  Vanderbilt  lived  in 
California  and  Van  Pelt  lived  in  New  York.  Van  Pelt  fur- 
nished the  necessary  means  to  Vanderbilt,  and  Vanderbilt 
proceeded  then  to  construct  the  vessel,  concealing  the  fact  that 
he  was  doing  this  in  reality  for  Van  Pelt.  Later,  with  the 
permission  of  Van  Pelt  and  in  fact  owing  to  his  express  in- 
structions, Vanderbilt  enrolled  the  vessel  in  his  own  name. 
Afterwards,  being  in  the  possession  of  the  vessel  and  having 
the  indicia  of  ownership  in  the  shape  of  documentary  evidence, 
Vanderbilt  sold  the  vessel  to  the  plaintiff,  the  Calais  Steam- 
boat Company,  for  $88,000.    The  court  says : 
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Upon  this  simple  statement  of  the  case,  it  is  not  to  be 
doubted  but  that  the  legal  title  to  this  vessel  passed  to  the 
purchasers;  for  although  as  between  Vanderbilt  and  Van 
Pelt,  his  principal,  or  the  estate  of  Van  Pelt,  the  legal  title 
could  not  avail,  beyond  a  lien  for  his  services  or  for  any 
advances,  yet,  as  it  respects  third  persons,  who  have  bought 
in  good  faith  and  for  a  valuable  consideration,  the  rule  is 
different.  The  question  then  arise  between  two  innocent  par- 
ties, and  the  equity  of  the  case  turns  against  the  party  who 
has  enabled  his  agent  or  any  other  person  to  hold  himself 
forth  to  the  world  as  having  not  only  possession,  but  the 
usual  documentary  evidence  of  property  in  the  article. 
.  .  .  The  case  furnishes  a  very  strong  illustration  of  this 
principle.  All  the  indicia  of  property  in  this  vessel  in  Van- 
derbilt existed  from  no  fault  of  his,  for  he  was  clothed  with 
it  by  the  express  authority  of  the  principal.  Van  Pelt  there- 
fore took  upon  himself  knowingly  the  responsibility  of  vesting 
the  property  of  the  vessel  in  Vanderbilt,  as  he  must  have 
known  that  it  was  in  his  power  to  deal  with  it  as  owner. 
Besides,  he  was  extensively  engaged  in  the  business  of  steam- 
boats in  the  waters  of  California,  and  doubtless  understood, 
in  point  of  fact,  the  responsibility  he  was  assuming.  Van 
Pelt  died  in  September,  1853,  while  this  vessel  was  under 
contract  for  construction.  The  event,  however,  did  not  inter- 
fere with  it,  as  his  legal  representatives  continued  the  arrange- 
ment the  same  after  as  before — furnishing  the  necessary 
funds,  and  carrying  on  the  work  until  the  vessel  was  finished. 
They  took  the  place  of  Van  Pelt.  In  order  to  weaken  this 
view  of  the  case,  it  is  said  that  Van  Pelt,  before  his  death, 
changed  the  agency  of  Vanderbilt  by  the  appointment  of 
one  D.  P.  Vail.  If  this  were  conceded,  unless  it  had  the  effect 
to  change  the  apparent  ownership  of  the  vessel  in  Vanderbilt, 
the  circumstances  would  be  immaterial.  No  secret  arrange- 
ments between  the  parties  could  affect  third  persons. 

In  the  case  of  Heath  v.  Stoddard,  91  Me.  499  (40  Atl. 
547)  (1898),  the  owner  of  a  piano  placed  the  same  in  the 
hands  of  an  agent  who  was  known  to  be  a  dealer  in  pianos. 
The  agent  was  not  given  authority  to  sell  the  piano,  but  only 
to  take  it  to  the  house  of  a  prospective  buyer.  The  agent  sold 
the  piano,  and  it  was  held  that  the  purchaser  might  rely  on 
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the  dealer's  apparent  authority.  The  court  says:  In  Picker- 
ing  v.  Burk,  15  East,  43,  quoted  by  Meilen,  C.  J. ;  in  Parson  v. 
Webb,  8  Me.  38  (22  Am.  Dec.  220),  Lord  Ellenborough  says: 
Where  the  commodity  is  sent  in  such  a  way,  and  to  such  a 
place,  as  to  exhibit  an  apparent  purpose  of  sale,  the  principal 
will  be  bound  and  the  purchaser  safe.  Let  us  apply  this 
principle  to  the  present  case.  Spencer  was  a  dealer  in  pianos. 
Immediately  before  this  transaction  he  had  been  trying  to 
sell  a  piano  to  the  defendant.  There  was  evidence  tending 
to  show  that  the  plaintiff  knew  these  facts.  With  this  knowl- 
edge, he  intrusted  the  possession  of  this  piano  with  Spencer 
for  the  purpose  of  its  being  taken  by  Spencer  to  the  def end- 
ant 's  house  with  a  view  to  its  sale.  Spencer  was  not  acting 
merely  as  a  bailee.  He  did  not  personally  take  the  piano  to 
the  defendant's  house,  but  had  it  done  by  a  truckman  or  ex- 
pressman. Spencer  was  employed  for  some  other  purpose. 
Whatever  may  have  been  the  private  arrangement  between 
the  plaintiff  and  Spencer  or  the  limit  of  authority  given  by 
the  plaintiff,  would  not  a  jury  have  been  warranted  in  coming 
to  the  conclusion  that  the  purchaser  was  justified  in  believing, 
in  view  of  all  of  these  facts,  that  Spencer  had  authority  to 
sell,  and  that  the  plaintiff  knowingly  placed  Spencer  in  a 
position  where  he  could  assume  this  apparent  authority  to 
the  injury  of  the  defendant?  We  think  that  a  jury  might 
have  properly  come  to  such  conclusion,  and  that  consequently 
the  instructions  were  'inadequate  in  this  respect ;  that  it  was 
nowhere  explained  to  the  jury  that  a  principal  might  be 
bound  by  the  acts  of  an  agent,  not  within  his  actual  authority, 
but  within  the  apparent  authority  which  the  principal  had 
knowingly  and  by  his  own  acts  permitted  the  agent  to  assume. 
That  the  rule  is  recognized  in  Iowa  appears  from  the  fol- 
lowing language  taken  from  the  case  of  Erickson  v.  Bell,  53 
Iowa,  627 : 


A  person  dealing  with  an  agent  in  regard  to  personal 
property  intrusted  to  him  by  the  principal,  without  knowl- 
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edge  that  the  property  is  not  owned  by  the  agent,  but  sup- 
posing him  to  be  the  owner  thereof  and  the  principal  in  the 
transaction,  will  possess  all  the  rights  that  he  would  have 
acquired  had  the  transaction  been  with  the  real  principal. 
See  Story's  Agency,  section  444.  This  rule  is  applicable  to 
the  case  before  us.  It  is  founded  upon  the  plainest  principle 
of  law  and  justice. 

In  Crocker  v.  Brown,  40  Iowa,  144,  the  defendant  shipped 
lumber  to  an  agent  by  the  name  of  Reed.  The  agent  conducted 
the  business  of  retailing  this  lumber  in  his  own  name.  The 
plaintiff  extended  credit  to  the  defendant,  relying  on  his 
possession  of  the  lumber.  The  court  held  that  Reed  was  a 
general  agent  for  the  defendant  and  that  there  was  no  condi- 
tional sale  such  as  to  require  recording  within  chapter  140, 
14th  G.  A.  However,  the  court  gave  the  following  instruc- 
tion, which  was  approved  by  the  Supreme  Court : 

• 

If  the  plaintiffs  furnished  and  shipped  to  said  Reed 
lumber  in  his  own  name,  permitting  him  to  hold  himself 
out  to  others  as  the  owner  of  the  lumber  thus  furnished, 
with  a  secret  understanding  that  they  should  be  the  owners 
of  said  property,  said  Reed  holding  it  in  trust  for  said 
plaintiffs,  such  agreement,  consent,  or  understanding,  if  you 
should  so  find,  would  be  in  fraud  of  creditors  extending 
credit  without  knowledge  of  the  terms  of  the  agreement  and 
understanding  between  plaintiffs  and  Reed,  and  such  prop- 
erty would  be  held  liable  for  the  debts  thus  created.  The 
court  says:  'Thus  a  simple  tacit  permission  upon  the  part 
of  plaintiffs,  with  a  knowledge  that  Reed  was  holding  him- 
self out  as  the  owner,  and  a  failure  actively  to  interpose 
to  prevent  such  a  course  would,  under  the  instructions  given, 
render  the  property  liable  for  the  debts  of  Reed.  .  .  . 
The  instruction  given,  we  think,  correctly  presents  the  law. 

See,  also,  Eclipse  Wind  Mill  Co.  v.  Thorson,  46  Iowa,  181 ; 
Checkering  v.  Moulton,  107  N.  W.  (Iowa)  434;  Hubbard  v. 
Ten  Brook,  124  Pa.  291  (16  Atl.  817,  2  L.  R.  A.  823  and  note, 
10  Am.  St.  Rep.  585.) 
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We  have  discussed  the  matter  on  the  theory  that  defend- 
ant had  no  knowledge  of  the  fact  that  Schussman  was  the 
agent  of  plaintiff.  Defendant  so  testified,  and  this  was  not 
disputed. 

The  following  cases  in  regard  to  dealing  with  persons 
held  to  be  general  agents  have  some  bearing.  The  tendency 
of  the  decisions  is  to  favor  parties  who  have  dealt  in  good 
faith  with  agents,  believing  their  authority  to  be  extensive 
and  who  would  come  to  grief  if  the  employers  were  allowed 
to  confine  their  agents  within  a  scope  too  narrow.  This  view 
is  well  illustrated  by  the  following  language  of  Judge 
Weaver  in  the  case  of  National  Bank  v.  Dutcher,  128  Iowa, 
413,  142  (Judge  Weaver  is  quoting  from  a  case  in  37 
Iowa,  page  14) :  "These  men  were  its  servants,  working  in 
its  interest,  and  must  be  presumed  to  have  had  the  authority 
usually  exercised  by  other  agents  under  similar  circumstances. 
To  say  that  its  agents  were  vested  with  the  mere  naked  power 
to  sell  and  deliver,  without  any  authority  to  waive  or  modify 
any  term  of  the  printed  contract,  would  be,  as  is  well  said  in 
the  Pitsinowsky  case,  'to  establish  a  snare  by  which  to  entrap 
the  unwary,  and  enable  principals  to  reap  the  benefits  flowing 
from  the  conduct  of  an  agent  in  the  transaction  of  business 
intrusted  to  his  hands,  without  incurring  any  of  the  responsi- 
bilities connected  therewith.'  "  And  see  Painter  v.  Cheney, 
35  Iowa,  281 ;  Steele  v.  Potthast,  109  Iowa,  413,  417. 

There  is  no  serious  conflict  in  the  evidence.  The  findings 
of  the  trial  court  have  the  force  of  a  verdict  of  a  jury,  as  to 
the  facts.  We  think  the  trial  court  erred  in  its  conclusions  of 
law.  In  our  opinion  defendant  was  entitled  to  the  judgment 
for  the  possession  of  the  piano,  and  that  he  was  and  is  the 
owner  thereof.  The  record  in  this  court  does  not  show  whether 
defendant  gave  a  delivery  bond  or  who  now  has  the  piano. 
The  judgment  is  reversed  and  remanded  for  judgment  in 
harmony  with  this  opinion. — Reversed.  All  of  the  Justices 
concur. 


364  Mittman  v.  Farmer.  [162  Iowa 

George   Mittman,    Appellee,    v.    O.    C.    Farmer,    et.    al., 

Appellants. 

S.  G.  Stein,  Appellee,  v.  0.  C.  Farmer,  et  aL,  Appellants. 

Drainage:    establishment  of  district:    review  of  order.      Ordin- 

1  arily  it  is  the  rule  in  equitable  cases  that  the  findings  of  the  trial 
court  will  be  given  weight  on  appeal;  but  this  rule  does  not  apply 
with  the  same  force  on  an  appeal  from  a  decree  setting  aside  an 
order  of  a  board  of  supervisors  establishing  a  drainage  district,  as 
the  action  of  the  board  in  Buch  cases  is  in  a  large  measure  legisla- 
tive; and  this  is  especially  true  where  the  board  acted  upon  the 
advise  of  a  competent  engineer,  and  personal  inspection  of  the  pro- 
posed district.  In  such  cases  which  are  subject  to  review,  the 
courts  should  be  slow  to  annul  their  order. 

Same:     public  benefit:     evidence.    Wherever  it  appears  that  agricul- 

2  tural  lands,  because  of  their  location  and  surface  conditions,  habit- 
ually collect  surface  water  to  an  extent  rendering  them  unfit  for 
cultivation  the  drainage  of  such  lands  should  be  considered  a  pub- 
lic benefit;  and  the  fact  that  some  of  the  lands  within  a  proposed 
district  will  not  be  benefitted  as  much  as  other  lands  does  not 
justify  setting  aside  an  order  of  the  board  establishing  the  district, 
as  that  is  a  matter  which  can  be  adjusted  in  making  the  assess- 
ments. The  evidence  in  the  instant  case  is  held  insufficient  to 
justify  the  court  in  setting  aside  the  order  of  the  board  establishing 
the  district. 

Same:    excessive  cost:     evidence.     The  evidence  in  this  action  is 

3  reviewed  and  held  to  show  that  the  cost  of  the  drainage  system 
and  its  maintenance,  as  proposed,  would  not  be  excessive,  when 
compared  with  the  benefits  to  be  received. 

Same:       establishment   of    district:       sufficiency    of    petition: 

4  statutes.  The  act  of  the  34th.  General  Assembly  amending  sec- 
tion 1989-a49  of  the  Code  Supplement,  requiring  a  petition  signed 
by  one  third  of  the  land  owners  of  the  district  before  a  pumping 
station  can  be  established  in  connection  with  the  district,  does  not 
apply  to  the  organization  of  a  district  for  which  the  petition  had 
been  filed,  commissioners  appointed  and  objections  filed  before  the 
amendment  became  effective,  although  the  final  order  establishing 
the  district  was  not  made  until  afterwards;  as  the  amendment  pro- 
vided that  it  should  not  affect  pending  litigation  or  proceedings 
under  the  law  amended,  which  includes  any  of  the  steps  taken  in 
the  proceeding  before  the  board. 


Nov.  1913]  Mitthan  v.  Fabmbb.  365 

Same:    extent  of  district:    lands  in  another  district:    assess- 

5  ment  of  benefits.  Where  a  proposed  drainage  district  included 
lands  of  an  existing  district  which  lay  outside  the  limits  of  a  city, 
but  not  those  within  the  city  limits  similarly  situated,  the  fact 
that  the  lands  within  the  city  not  included  were  benefited  would  not 
be  ground  for  setting  aside  the  order  of  the  board  establishing  the 
district;  as  they  could  be  included  later  if  found  to  be  substantially 
benefited.  Nor  would  the  fact  that  lands  within  the  city  were  not 
included  be  ground  for  excluding  other  land  in  the  old  district; 
as  the  same  would  be  assessed  according  to  benefits  after  taking 
into  consideration  the  value  of  the  old  improvements. 

Same:    extent  of  district:    discretion  of  board.    In  the  establish* 

6  ment  of  a  drainage  district  having  a  city  within  the  watershed  the 
fixing  of  the  boundary  of  the  district  at  the  city  limits  where  the 
benefits  were  tangible,  and  omitting  lands  within  the  city  limits 
and  subject  to  the  sanitary  requirements  of  the  city,  was  within 
the  legislative  discretion  of  the  board  acting  upon  the  report  of 
the  engineer. 

Appeal  from  Muscatine  District  Court. — Hon.  L.  J.  Horan, 

Judge. 

Saturday,  September  20,  1913. 

Plaintiffs,  appellees  here,  appealed  to  the  district  court 
from  an  order  of  the  boards  of  supervisors  of  Muscatine  and 
Louisa  counties  establishing  drainage  district  No.  13,  includ- 
ing a  pumping  station  and  the  maintenance  thereof.  The  two 
apeals  were  tried  together  in  the  district  court.  There  was  a 
decree  in  favor  of  plaintiffs,  and  the  order  of  the  joint  board 
establishing  the  district  was  annulled.  Defendants  appeal. — 
Reversed. 

J.  J.  Seerley  and  E.  0.  Weaver  and  W.  E.  Hurley,  for 
appellants. 

J.  F.  Devitt,  C.  A.  Carpenter  and  Carskaddon  &  Pepper, 
for  appellees. 

Preston,  J. — The  facts  are  substantially  that  on  March 
10,  1910,  there  was  filed  with  the  county  auditors  of  the  two 
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counties  a  petition  signed  by  forty  of  the  one  hundred  and 
seventy-four  landowners  in  the  district,  asking  that  the  boards 
of  supervisors  establish  a  drainage  district,  which  would  in- 
clude lands  within  both  counties,  and  a  pumping  station. 
March  11,  1910,  the  boards  met  in  joint  session,  appointed 
two  commissioners  as  provided  by  law ;  the  two  commissioners 
appointed  an  engineer,  and  on  August  13, 1910,  a  report  was 
filed,  recommending  the  establishment  of  a  district,  includ- 
ing a  pumping  station,  and  specifying  the  lands  which  should 
be  included  within  the  proposed  district,  and  showing  the 
estimated  cost  of  the  improvement  and  maintenance  of  the 
pumping  station.  This  report  shows  the  area  of  the  water- 
shed to  be  53,480  acres,  29,440  acres  in  Muscatine  county,  and 
24,040  in  Louisa  county. 

The  commission  further  found  that  the  lands  benefited 
would  be  15,774  acres  in  Muscatine  county  and  14,208  acres 
in  Louisa  county,  or  a  total  of  29,982 ;  that  the  acreage  liable 
to  be  affected  by  the  backwater  in  Muscatine  slough  during 
seasons  of  protracted  high  water  in  the  Mississippi/  river, 
lender  present  conditions,  is  approximately  5,539  acres  in 
Muscatine  county  and  10,352  in  Louisa  county.  Objections 
were  filed  by  different  landowners  and  at  different  times; 
some  of  these  objections  were  filed  before  the  board  as  early 
as  April  and  May,  1910. 

Evidence  was  offered  and  hearings  had  before  the  board, 
and  the  district  was  established  October  25,  1911,  as  recom- 
mended by  the  engineer,  and  was  named  the  Muscatine-Louisa 
county  district  No.  13.  A  time  was  fixed  for  filing  claims 
for  damages ;  but  the  record  does  not  show  how  many  or  the 
amount  of  these,  and  it  is  stated  there  is  no  controversy  as 
to  them.  Other  proceedings  were  had  and  orders  made  which 
are  not  now  material. 

A  contour  line,  three  feet  above  high  water,  was  used 
as  a  basis  for  the  boundary  line  of  that  part  of  the  district 
north  of  the  Hoffman  levee,  and  each  forty-acre  tract,  any 
portion  of  which  contained  land  lower  than  this  three-foot 
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contour,  was  included  within  the  boundary  of  the  district.  At 
the  south  end  the  boundary  was  taken  from  the  levee  line  to 
the  high-water  line  at  the  bluffs.  The  established  drainage 
district  begins  at  the  south  limits  of  South  Muscatine,  then 
extends  in  a  southerly  direction,  following  the  old  bed  of 
the  Muscatine  slough  to  its  junction  with  the  Mississippi  river, 
then  south  to  the  mouth  of  the  Iowa  river.  The  entire  length 
of  the  district  is  twenty-six  miles.  Originally  Muscatine 
slough  had  an  inlet  from  the  Mississippi  river  at  what  is  now 
South  Muscatine.  It  runs  in  a  southwesterly  direction  for 
some  miles,  thence  south,  thence  southeast  to  Port  Louisa, 
where  it  has  an  outlet  into  the  river.  Many  years  ago  a  levee 
was  constructed  along"  the  west  bank  of  the  Mississippi  to,  or 
nearly  to,  Port  Louisa.  About  1894  the  Hoffman  levee  was 
built  from  the  south  end  of  the  old  levee  near  Port  Louisa  west 
to  the  bluffs  to  protect  the  land  from  the  overflow  of  the 
Mississippi. 

The  land  between  Muscatine  slough  and  the  river  is 
called  Muscatine  Island.  The  island  varies  in  width;  it  is 
about  four  and  one-half  miles  wide  at  its  widest  part,  near 
the  town  of  Fruitland,  narrowing  to  about  a  mile  at  its  lower 
end 

The  lands  in  the  district  will  be  benefited  more  or  less, 
depending  upon  the  elevation  and  location  of  the  various 
tracts.  The  width  of  the  district  varies  from  one  and  one- 
half  to  four  miles.  The  western  boundary  extends  nearly  to 
the  Mississippi  bluffs,  which  extend  in  a  southern  and  south- 
easterly direction  until  they  merge  with  the  bluffs  of  the  Iowa 
river.  The  eastern  boundary  of  the  district  may  be  said  to 
be  the  banks  proper  of  the  Mississippi  river,  except  at  the 
north  portion,  where,  for  a  distance  of  ten  or  twelve  miles, 
the  sand  ridges  or  higher  lands  extend  along  the  river  banks. 
These  higher  lands  just  referred  to  are  not  included  in  the 
district.  The  soil  along  the  bed  of  the  Muscatine  slough  is  a 
rich,  black  deposit,  varying  in  extent  and  depth.  The  soil 
west  of  the  slough  is  similar.    The  land  in  the  southern  part 
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of  the  district  is  level.  Some  of  the  land  in  the  district  is 
^made  up  of  sandy  ridges  and  slashes,  the  heavier  soil  being 
in  the  slashes,  and  extending  towards  the  general  outlet  of 
the  slough;  this  is  particularly  so  as  to  some  of  the  land 
around  Fruitland,  where  the  soil  in  places  is  thin  and  sandy. 
The  swales  are  called  slashes  by  the  witnesses  generally,  though 
some  of  them  refer  to  ponds  as  slashes.  Before  an  effort  was 
made  to  reclaim  the  lands,  most  of  them  in  the  district  were, 
and  those  in  the  southern  part  are  now,  low,  wet,  and  subject 
to  overflow.  All  of  the  rich,  black  soil  in  the  district  needs 
complete  drainage.  Some  of  it  is  in  some  degree  cultivated ; 
but  much  of  it  is  useless  for  want  of  reclamation. 

The  levees  before  mentioned  have  been  of  benefit  to  the 
landowners,  but  in  times  of  high  water  do  not  afford  adequate 
protection  of  the  lands  which  they  inclose.  When  the  Missis- 
sippi river  is  high,  the  outlet  pipes  in  the  levees  must  be 
closed,  and,  there  being  no  outlet  for  the  water  within  the 
district,  it  rises  to  such  an  extent  as  to  render  a  portion  of  the 
lands  in  the  upper  district  unsuitable  for  cultivation.  There 
is  some  conflict  in  the  evidence  as  to  how  far  north  the  back- 
water will  reach.  Some  of  the  witnesses  say  it  extends  to  the 
Muscatine  city  limits,  others  think  not  farther  than  to  Vail's 
land,  which  is  five  or  six  miles  north  of  the  Hoffman  levee. 
There  are  swales  north  of  Vail's  land,  where  the  elevation  is 
lower  than  at  Vail's. 

The  extreme  high-water  mark  of  the  Mississippi  is  some- 
thing more  than  eighteen  feet ;  when  a  stage  of  thirteen  feet 
is  reached,  lands  inside  the  levees  are  flooded.  When  the  wa- 
ters recede,  lakes  and  ponds  are  left  here  and  there  over  the 
district  The  lower  part  of  the  district,  south  of  Port  Louisa, 
containing  about  6,000  acres,  is  also  reclaimed  by  the  proposed 
improvement.  Only  a  small  part  of  this  land  can  now  be 
cultivated  even  in  dry  seasons.  While  but  forty  of  the  indi- 
vidual landowners  in  the  district  have  signed  the  petition  for 
the  improvement,  about  seventy-five  per  cent  of  the  acreage 
favor  drainage. 
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When  the  tax  for  this  improvement  is  finally  levied,  the 
lands  of  the  parties  who  have  filed  this  contest  will,  in  all 
probability,  bear  but  a  small  part  of  the  burden,  and  only 
such  an  amount  as  their  lands  are  benefited.  The  heavier  bur- 
den will  fall  on  the  lands  which  cannot  now  be  cultivated,  and 
which  will  be  more  substantially  benefited.  A  large  district 
of  very  rich  land,  which  is  now  almost  useless,  will  be  re- 
claimed. The  improvement  contemplates  a  pumping  station 
at  Port  Louisa.  It  is  not  claimed  by  objectors  that  the  pump- 
ing station  is  not  feasible.  The  objections  to  the  pumping  sta- 
tion are  that  the  cost  of  construction  and  maintenance  will 
be  burdensome,  and  that  there  were  not  a  sufficient  number 
of  signers  to  the  petition. 

Several  years  ago  drainage  district  No.  3  was  organized. 
This  district  included  low-land  within  the  city  limits  of  Mus- 
catine, and  extended  in  a  southwesterly  direction  to  the  county 
line.  The  proposed  district  No.  13  includes  so  much  of  No.  3 
as  is  south  of  and  outside  the  city  limits.  It  is  not  objected 
that  the  boards  did  not  have  authority  to  include  a  part 
of  No.  3 ;  but  the  objections  are  that  the  lowlands  in  South 
Muscatine  will  be  benefited  and  should  be  included  in  13,  and 
that  the  lands  in  No.  3  outside  the  city  are  not  benefited  and 
should  not  be  included.  Numerous  objections  were  filed  be- 
fore the  board  and  in  the  district  court,  among  them  that  the 
drainage  law  is  unconstitutional ;  that  the  lands  of  the  object- 
ors were  all  inclosed  by  levees,  and  had  been  so  inclosed  more 
than  ten  years;  that  the  landowners  outside  of  this  district 
should  have  no  voice  in  determining  the  improvements  to  be 
made  within  the  district;  because  the  notice  to  landown- 
ers was  only  by  publication,  and  because  the  board  did  not 
have  before  them,  when  they  took  action,  the  report  of  the 
commissioners  and  engineer,  as  required  by  law.  As  to  the 
last,  it  appears  that  this  report  was  before  the  board.  The  other 
points  just  referred  to  are  not  argued,  doubtless  because  some, 
if  not  all,  of  them  had  been  heretofore  determined.    The  trial 

court  found  that  the  district  would  not  be  for  the  public  bene- 
Vou  162  Ia.— 24 
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fit  or  utility,  or  conducive  to  the  public  health,  convenience, 
or  welfare;  that  the  proposed  improvement  and  the  mainte- 
nance thereof  is  excessive  and  a  greater  burden  than  should 
be  properly  borne  by  the  land  alleged  to  be  benefited  thereby ; 
that  the  joint  boards  did  not  have  jurisdiction  to  order  and 
establish  a  pumping  plant  in  connection  with  said  improve- 
ment, for  the  reason  that  the  petition  asking  for  said  improve- 
ment was  signed  by  less  than  the  required  number  of  owners  of 
lands  supposed  to  be  benefited,  and  that,  in  establishing  drain- 
age district  No.  13,  the  joint  boards  by  their  order  included 
in  said  district  a  portion  of  district  No.  3,  and  that  such  ac- 
tion of  the  boards  was  inequitable  and  unjust;  that  the  said 
boards  improperly  excluded  a  part  of  said  district  No.  3 
to  avoid  the  objections  of  the  owners  of  land  in  the  part  so 
excluded.  These  are  the  propositions  argued,  and  we  shall 
now  proceed  to  consider  them  in  their  order. 

I.  As  to  the  first  point,  it  is  contended  by  appellees  that 
the  action  of  the  board  is  reviewable  by  the  district  court  on 

appeal ;  that  the  cause  is  triable  de  novo;  and 

*'  Etabutbment     that  the  decision  of  the  trial  judge,  he  hav- 

review  of  '        ing  seen   and  heard  the   witnesses,   should 

order. 

have  weight.  This  is  the  rule  in  equitable 
actions  ordinarily.  Cheadle  v.  Roberts,  150  Iowa,  639,  642, 
and  numerous  other  cases. 

It  is  also  contended  that  the  trial  court  correctly  de- 
cided the  question  under  the  evidence.  Appellant's  conten- 
tion at  this  point  is  that  the  action  of  the  board  is  legislative 
in  its  character;  but  even  if  this  is  not  so  that  the  finding 
was  contrary  to  the  evidence.  We  think  the  rule  of  the 
Cheadle  case,  supra,  and  like  cases  in  equity,  ought  not  to 
apply  so  strongly  in  a  case  of  this  character  as  in  the  or- 
dinary action  triable  de  novo.  It  is  true  that  the  trial  court 
saw  and  heard  the  witnesses,  and  is  in  a  better  position 
than  we  can  be  to  determine  the  conflict  in  the  evidence. 
But  in  this  case,  and  usually  in  this  class  of  cases,  the  evi- 
dence of  the  witnesses  is  a  description  of  the  character  of 
the  land,  and  the  soil,  swales,  ponds,  water  courses,  ditches, 
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levees,  and  the  like.  The  engineer  went  over  the  ground,  and 
toe*  elevations  of  the  different  tracts.  The  members  of  the 
board  made  a  personal  inspection  of  the  entire  district,  and 
could  see  for  themselves  what  the  witnesses  attempted  to  de- 
scribe. The  engineer  and  the  members  of  the  board  under  such 
circumstances  are  in  a  better  position  than  the  trial  court  to 
determine  the  necessity  and  propriety  of  establishing  a  drain- 
age district,  and  the  boundaries  thereof.  Especially  is  this 
true  where  so  much  depends  upon  the  report  of  the  engineer 
and  the  action  of  the  board.  Without  discussing  the  statute 
or  the  cases  holding  that  the  board  of  supervisors  may  act 
only  on  the  recommendation  of  a  competent  engineer,  and 
that,  on  appeal  from  the  action  of  the  supervisors  in  proceed- 
ings for  the  construction  of  the  drainage  system,  there  must 
be  the  clearest  kind  of  proof  that  the  officers  have  acted  with- 
out jurisdiction,  or  have  abused  the  power  conferred  upon 
them  to  justify  interference  by  the  court,  it  will  be  sufficient 
to  cite  some  of  them.  Temple  v.  Hamilton  County,  134  Iowa, 
706,  711 ;  Zinser  v.  Board,  137  Iowa,  664,  665 ;  Hartshorn  v. 
Wright  District,  142  Iowa,  72;  Shaw  v.  Nelson,  150  Iowa, 
559,  564;  Wood  v.  Hall,  138  Iowa,  308,  322;  Laurence  v. 
Page  County,  151  Iowa,  182,  196 ;  Focht  v.  Fremont  County, 
145  Iowa,  130,  144.  These  cases,  or  some  of  them,  also  hold 
that  upon  appeal  the  court  should  reluctantly  interfere  with 
the  action  of  the  board.  It  was  conceded  on  the  trial  that 
the  engineer  was  competent.  It  appears  from  the  evidence 
that  he  has  had  large  experience  in  such  matters,  as  an  en- 
gineer, in  planning  and  constructing  drainage  enterprises, 
some  of  which  are  similar  to  this,  and  as  an  owner  of  such 
lands  as  those  included  in  this  district.  He  was  not  a  resident 
of  the  district,  therefore  not  subject  to  local  influence  or 
feeling,  and  does  not  appear  to  have  been  partisan  or  biased. 
Gathered  from  our  prior  cases,  the  holdings  appear  to  be 
that  the  act  of  the  board  of  supervisors  in  establishing  the 
district  is  subject  to  review,  but  is  partly  judicial  and  partly 
in  the  nature  of  a  legislative  function.    Temple  v.  Hamilton 
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County,  134  Iowa,  706 ;  Denny  v.  Des  Moines,  143  Iowa,  466 ; 
Railway  v.  Monona  County,  144  Iowa,  171 ;  Focht  v.  Fremont 
County,  145  Iowa,  130;  In  re  Dist.  No.  3,  Hardin  County, 
146  Iowa,  564.  In  Railway  v.  Monona  County,  supra,  144 
Iowa  at  page  176,  it  was  said :  '  *  The  inclusion  of  the  property 
within  the  boundaries  of  the  district  is  ...  an  exercise  of 
legislative  power,  which  the  courts  cannot  review  or  set  aside." 
The  rule  was  stated  in  Focht  v.  Fremont  County,  supra,  145 
Iowa  at  page  144,  as  follows:  "The  rule  for  such  appeals 
has  thus  been  stated :  '  In  view  of  the  fact  already  mentioned 
that  these  duties  are  in  large  measure  legislative  in  character, 
and  the  further  obvious  truth  that  the  supervisors  are  on  the 
ground  where  they  can  see  and  know  the  situation  as  no  one 
else  can  see  or  know  it  from  the  written  or  printed  testimony, 
we  are  of  the  opinion  that  the  court  should  be  very  reluctant 
to  interfere  and  set  aside  their  order  on  the  ground  that  the 
ditch  is  not  a  work  of  public  utility,  or  its  cost  is  a  greater 
burden  than  the  lands  benefited  should  bear,  unless  the  evi- 
dence in  support  of  the  objections  is  so  clear  as  to  render  that 
conclusion  unavoidable,  and  the  burden  of  making  such  show- 
ing is  on  the  party  attacking  the  order.'  " 

As  applied  to  this  case,  then,  the  appellants,  who  were 
the  objectors  below,  had  the  burden  of  showing  that  the 
proposed  district  was  not  a  work  of  public  utility,  and  that 
the  cost  is  excessive  and  a  greater  burden  than  should  be 
borne  by  the  lands  included  therein.  At  least  appellees  can- 
not and  do  not  claim  the  decisions  to  be  more  favorable  to 
them  than  this.    Did  they  so  show  ? 

As  we  have  seen,  the  report  of  the  engineer  and  the  find- 
ings of  the  board  are  entitled  to  weight,  and  the  district  court 
should  have  been,  and  this  court  will  be,  reluctant  to  annul 
the  order  of  the  board. 

II.  First,  as  to  whether  the  district  would  be  for  the 
public  benefit  or  utility,  and  conducive  to  the  public  health, 
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convenience,  and  welfare.  The  law  itself  says  that  the  drain- 
age of  surface  water  from  agricultural  lands 
2>  benefli  :Pevi-lc  shall  be  considered  a  public  benefit  and  con- 
ducive to  the  public  health,  convenience, 
utility,  and  welfare  (Code  Supp.  Section  1989-al) ;  that  is, 
this  is  so  when  it  is  shown  in  a  given  case  that  lands,  because 
of  their  location  and  surface  conditions,  habitually  collect 
and  retain  surface  water  to  such  an  extent  as  to  unfit  the  • 
same  for  agricultural  purposes.  Sissan  v.  Supervisors,  128 
Iowa,  442,  456.  The  engineer  so  found  and  reported,  and, 
further,  that  the  lands  affected  will  be  increased  in  value 
much  more  than  the  cost  of  the  improvement. 

The  board  of  supervisors  so  found  in  the  order  estab- 
lishing the  district.  It  seems  to  us  the  character  of  the  lands, 
as  stated  generally  in  the  statement  of  facts,  is  enough  in 
itself  to  show  that  these  lands  are  such  as  to  make  this  im- 
provement one  of  public  benefit.  The  fact  is  there  is  but  little 
if  any  evidence  that  the  district  should  not  be  established. 
Some  of  the  objectors  give  it  as  their  opinion  that  their  lands 
will  not  be  benefited,  and  for  that  reason  they  should  not  be 
included  in  the  district,  yet  on  cross-examination  each  one 
admits,  or  the  other  evidence  shows,  that  on  substantially 
every  tract  there  is  a  slash,  pond,  or  low  place.  It  would  not 
be  a  sufficient  reason  for  setting  aside  the  establishment  of  the 
whole  district  that  some  lands  are  not  benefited  as  much  as 
others.  Undoubtedly  some  of  these  lands  will  be  benefited 
more  than  others,  and  some  of  the  landowners  will  be  benefited 
more  than  others.  This  is  often  so  in  cases  of  public  im- 
provements; but  this  is  not  a  ground  for  doing  away  with 
such  projects.  These  matters  will  be  controlled  by  the  assess- 
ments. 

We  have  not  taken  the  space  to  detail  the  evidence.  We 
have  already  described  the  situation  in  a  general  way.  This 
further  may  be  said,  that  substantially  all  these  lands  are 
subject  to  overflow.  Some  of  the  land  is  entirely  useless; 
much  of  that  which  is  under  cultivation  is  wet  and  sour  at 
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planting  time,  resulting  in  failure  or  partial  failure  of  crops 
at  times.     The  lands  in  the  old  district  No.  3  which  have 
beep  included  in  No.  13  have  been  benefited  to  some  extent 
by  the  old  ditch ;  but  they  are  drained  into  Muscatine  slough, 
and  will  be  further  benefited  by  cleaning  out  and  deepening 
the  old  ditch,  and  by  taking  the  water  away  from  below.    All 
the  lands  are  in  Muscatine  slough  or  drain  into  it.    Some  of 
the  sandy  lands  towards  the  upper  end  of  the  district  around 
Fruitland  will  not  be  greatly  benefited  perhaps  but  they  are 
on  the  island  near  the  slough,  and  have  more  or  less  wet  land. 
When  the  assessments  are  made,  objectors  may  have  no  cause 
for  complaint.    The  subject  was  gone  into  to  some  extent  on 
this  trial,  and  there  is  some  evidence  that  some  of  the  land 
should  not  be  assessed  more  than  25  cents  per  acre,  while 
others  should  be  $25  per  acre. 

The  elevation  of  the  land  is  not  the  sole  test.  Some  of 
the  objectors,  testifying  as  witnesses,  seem  to  have  gone  on 
the  theory  that,  having  rid  their  lands  of  the  surface  water  by 
discharging  it  upon  their  neighbors'  land,  they  would  not  ber 
benefited  by  the  proposed  system,  and  should  not  be  included 
in  the  district.  But  the  proposed  district  is  a  comprehensive 
scheme  to  relieve  all  this  large  territory.  These  neighbors 
may  need  relief.  If  objectors  are  also  benefited,  they  should 
contribute  to  the  expense  of  draining  the  district.  Drainage 
District  No.  3,  146  Iowa,  564,  575. 

The  evidence  shows  that  the  project  will  be  successful. 
Similar  undertakings  have  been.  There  is  some  evidence  to 
the  contrary  by  witnesses  whose  lands  are  a  considerable 
distance  from  the  drainage  ditches,  and  who  have  not  tiled  or 
connected  up  their  lands.  But  there  is  no  serious  conflict  on 
this  proposition. 

Appellees  do  not  seriously  contend  that  a  drainage  dis- 
trict is  not  needed.  They,  as  witnesses,  admitted  that  it  is 
needed,  but  only  claim  that  their  lands  would  not  be  benefited. 
If  this  was  true,  they  could  be  released.  Code  Supp.  Section 
1989-a46.    This  would  not  justify  setting  aside  the  order  as 
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to  the  entire  district.  In  our  opinion,  the  evidence  does  not 
sustain  the  finding  of  the  trial  court  on  this  proposition. 

III.  The  estimated  cost  of  the  improvement  is  $172,500 ; 
of  this  $110,000  is  for  the  pumping  plant,  machinery,  build- 
ings, etc.,  and  the  balance  for  ditches,  sluiceway,  engineering, 

etc.  The  average  cost  per  acre  would  be 
BiveB<iwt*ce8"     about  $10.90,  and  the  average  cost  per  acre 

for  maintenance  about  fifty  or  sixty  cents 
each  year.  Appellees  contend,  and  the  court  so  found,  that 
this  is  excessive  and  a  greater  burden  than  should  be  properly 
borne.  Much  testimony  was  given  showing  the  benefits  to  the 
district  generally ;  that  the  lands  would  be  increased  in  value 
from  $50  to  $75  per  acre,  some  of  it  even  more  than  that; 
that  the  rental  values  would  be  greatly  increased ;  that  larger 
and  better  crops  would  be  grown  on  lands  already  under 
cultivation,  or  partially  so ;  and  that  the  lower  lands  now  use- 
less would  be  brought  under  cultivation. 

Not  more  than  two  or  three  of  appellees'  witnesses  gave 
their  opinion  that  it  would  be  excessive  as  to  the  entire  district. 
For  the  most  part  appellees'  witnesses  gave  testimony  that 
it  would  be  excessive  as  to  their  own  lands,  and  based  it  on 
the  assumption  that  all  the  lands  would  be  taxed  $10  or  $11 
an  acre  for  the  construction  of  the  ditches  and  pumping  sta- 
tion, and  fifty  or  sixty  cents  an  acre  for  maintenance  of  the 
pumping  plant.  The  witnesses  so  testifying  were  largely 
those  on  sandy  lands  in  the  northern  part  of  the  district,  and 
the  evidence  was  limited  to  such  lands.  Appellees  did  not 
undertake  to  show  by  any  of  their  witnesses  that  the  cost  of 
the  work  and  maintenance  would  be  a  burden  if  properly 
distributed  over  the  district  according  to  benefits.  The  en- 
gineer testified  he  could  not  give  the  estimated  cost  of  the 
construction  or  maintenance  for  each  forty  acres,  because  the 
benefits  to  each  tract  would  have  to  be  determined  on  the 
basis  from  1  to  100  per  cent,  of  benefit  before  this  could  be 
determined. 

As  before  stated,  the  cost  of  construction  and  mainte- 
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nance  may  range  from  25  cents  to  $25  per  acre.  The  lands  of 
the  objectors  are  not  likely  to  be  assessed  heavily.  We  are  of 
the  opinion  that  the  cost  is  not  shown  to  be  excessive  or 
burdensome. 

IV.    It  is  conceded  in  argument  that  the  proceedings 
for  the  establishment  of  this  district  were  had  under  section 
1989-al,  and  following  sections,  of  Code  Supp.    It  is  con- 
ceded that  less  than  one-third  of  the  owners 

4.  Samb:  eatab- 

d&trlct  *  Sot-  lands  benefited  signed  the  petition  for  the 

petition  i0t  district  and  pumping  station.  It  is  con- 
statutes,  tended  by  appellees  that  the  pumping  station 
could  not  be  established,  or,  if  established,  could  not  be  main- 
tained, because  the  petition  presented  to  the  board  did  not 
contain  that  number  of  signatures.  They  say  the  statute 
(section  1989-a49,  Code  Supp.,  as  amended  by  section  7, 
chapter  87,  Acts  of  34th  O.  A.)  requires  such  a  petition. 
This  law  took  effect  April  20,  1911,  before  the  order  of  the 
board  establishing  the  district,  which  was  October  24,  1911. 
But  the  petition  was  filed  March  7, 1910,  and  other  proceed- 
ings were  had  in  the  matter  before  April  20, 1911.  It  is  said 
by  appellees  that  the  saving  clause  in  section  8  in  that  act 
does  not  apply;  but  they  claim  that  if  it  does  apply  then, 
under  chapter  69,  Acts  of  30th  G.  A.,  passed  April  13,  1904, 
and  now  appearing  as  section  1989-a52  in  the  Code  Supp., 
the  signatures  of  fifty  per  cent,  of  the  landowners  were 
required. 

It  will  be  well,  perhaps,  to  here  notice  some  of  the  dates 
which  are  material,  and  then  take  up  the  different  acts  of  the 
Legislature  bearing  on  the  question.  The  petition  for  this 
improvement  was  filed  March  7, 1910 ;  a  bond  was  filed  on  the 
same  date.  March  11,  1910,  the  boards  met  in  joint  session ; 
the  bond  was  approved  and  two  commissioners  appointed. 
April  4,  1910,  at  a  meeting  of  the  joint  board  another  com- 
missioner was  appointed  to  fill  a  vacancy  caused  by  sickness. 
The  commission  met  April  14,  1910,  and  appointed  a  civil 
engineer  as  the  third  member.    This  commission  reported  on 
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August  13, 1910,  and  on  September  10, 1910,  a  revised  report 
of  the  engineer  was  filed.  Appellees,  as  objectors,  were  ap- 
pearing before  the  board  at  some,  if  not  all  of  the  meetings. 
Some  of  the  written  objections  were  filed  before  the  board  as 
early  as  April  and  May,  1910.  As  before  stated,  the  district 
was  established  October  24, 1911,  so  that  proceedings  had  been 
pending  in  the  drainage  district  more  than  a  year  before  the 
amendment  requiring  the  signatures  of  one-third  of  the  own- 
ers  of  lands  was  passed  by  the  Thirty-Fourth  General  As- 
sembly. While  chapter  69,  Acts  of  30th  G.  A.,  appears  in 
the  session  laws  after  chapter  68  of  that  session,  it  was  first 
passed.  Chapter  69  was  approved  April  13, 1904,  and  chapter 
68  was  approved  April  29, 1904.  Chapter  68  now  appears  as 
section  1989-al  and  following  sections,  with  two  or  three 
exceptions,  which  will  be  referred  to.  Section  1989-a49,  Code 
Supp.,  providing  for  pumping  stations,  is  section  5,  chapter 
94,  Acts  of  32d  G.  A.,  and  was  passed  in  1907.  This  section 
was  in  force  until  amended  by  chapter  87,  Acts  of  34th  Gen- 
eral Assembly,  and  did  not  require  any  particular  number  of 
signatures  to  the  petition.  The  only  provision  as  to  such  sig- 
natures was  that  contained  in  section  1989-a2,  which  reads, 
"whenever  a  petition  signed  by  one  or  more  of  the  landown- 
ers whose  lands  will  be  affected,"  etc.,  "the  board  shall  ap- 
point an  engineer,"  etc.,  unless  chapter  69,  Acts  of  30th  G. 
A.,  requiring  50  per  cent.,  applied.  This  was  the  situation  at 
the  time  appellants  filed  their  petition. 

Prior  to  the  passage  of  the  drainage  act  by  the  Thirtieth 
General  Assembly  (chapter  68),  there  were  already  different 
systems  of  drainage  laws  in  the  statutes;  one  being  title  10, 
chapter  2,  of  the  Code.  On  April  13,  1904,  chapter  69,  Acts 
of  30th  G.  A.,  was  passed,  and  it  provides :  ' '  The  board  of 
supervisors  of  any  county  or  counties  in  the  state  in  which 
a  drainage  district  has  been  or  may  hereafter  be  organized  in 
the  manner  provided  in  chapter  2  of  title  X  of  the  Code  may 
provide  for  the  establishment  and  maintenance  of  a  pumping 
station,"  etc.    This  is  the  act  requiring  the  signatures  of  50 
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per  cent,  of  the  landowners  of  such  district.  This  amendment 
became  a  part  of  the  drainage  laws,  that  is,  a  part  of  chapter 
2,  title  10,  of  the  Code,  prior  to  the  time  when  chapter  68 
was  passed.  When  chapter  68  was  passed,  by  section  48 
therein  it  was  provided :  "  Additional  to  Statutes.  The  pro- 
visions of  this  act  shall  be  construed  as  additional  to  chapter 
two,  title  X  of  the  Code  and  Supplement,  relating  to  the  loca- 
tion, establishment  and  construction  of  levees,  drains,  ditches 
and  water  courses  and  shall  not  be  held  to  repeal  any  of  such 
provisions." 

In  1906,  by  chapter  84,  Acts  of  31st  General  Assembly, 
chapter  68  of  the  Thirtieth  General  Assembly  was  amended, 
atid  section  6  added,  which  provides  that  section  48  of  the  act 
is  amended  by  inserting  immediately  following  the  word  "as" 
and  before  the  word  "additional"  in  the  second  line  of  said 
section  the  words  "and  independent  procedure."  (Evidently 
"and"  should  be  "an.")  If  chapter  68  was  not  an  indepen- 
dent procedure,  it  became  so  by  the  act  of  the  Thirty-First 
General  Assembly,  and  was  such  when  appellants  filed  their 
petition  in  1910,  and  whatever  amendment  had  been  made 
by  chapter  69  of  the  Thirtieth  General  Assembly  has  nothing 
to  do  with  chapter  68;  chapter  69  being  an  amendment  to 
chapter  2,  title  10,  of  the  Code. 

Afterwards,  and  in  1907,  the  Thirty-Second  General 
Assembly  provided  for  pumping  stations.  This  amendment 
has  been  heretofore  referred  to,  and  is  as  follows:  "The 
board  of  supervisors  of  any  county  or  counties  in  the  state  in 
which  a  drainage  or  levee  district  has  been  or  may  hereafter 
be  organized  as  provided  in  this  act  may  provide  as  a  part 
of  said  drainage  system  for  the  establishment  and  mainte- 
nance of  a  pumping  station  or  stations,  when  and  where  the 
same  may  be  necessary  to  secure  a  proper  outlet  for  the  drain- 
age of  the  land  comprising  the  said  district  and  the  cost  of 
construction  and  maintenance  of  said  pumping  station  or  sta- 
tions shall  be  levied  upon  and  collected  from  the  lands  in  the 
drainage  or  levee  district  in  the  same  manner  as  provided  for 
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in  the  construction  and  maintenance  of  ditches  or  drains  or 
levees  in  this  act." 

As  we  have  already  shown,  when  the  petition  was  filed 
in  this  case  the  only  requirement,  so  far  as  the  number  of 
petitioners  is  concerned,  was  as  the  law  then  appeared  in  sec* 
tion  1989-a2,  that  is,  "one  or  more."  April  20,  1911,  after 
these  proceedings  had  been  commenced,  the  Thirty-Fourth 
General  Assembly  by  chapter  87  amended  section  1989-a49, 
providing  that  not  less  than  one-third  of  the  owners  should 
sign  a  petition ;  but  a  saving  clause  was  added.  Section  8  of 
said  act  is  as  follows:  "Nothing  contained  in  this  act  shall 
be  held  to  affect  pending  litigation  or  any  proceedings  hereto- 
fore had  under  the  laws  hereby  amended."  This  amended 
the  act  under  which  appellants  had  initiated  their  action  to 
establish  this  drainage  district  and  pumping  station.  The 
important  thing  in  these  proceedings,  so  far  as  the  point  now 
being  considered  is  concerned,  was  the  filing  of  the  petition. 
At  the  time  it  was  filed  it  was  sufficient  as  to  the  number  of 
signatures.  The  proceedings  had  been  pending  more  than  a 
year,  and  were  during  that  time  being  contested  and  litigated 
by  appellees.  In  our  opinion,  the  rights  of  the  board  of 
supervisors  and  petitioners  were  saved  by  this  clause,  and  that 
their  rights  in  regard  to  the  pumping  station  are  the  same  asr 
though  the  act  of  the  Thirty-Fourth  General  Assembly  had 
not  been  passed.  In  March,  1910,  when  plaintiffs  filed  their 
petition  for  the  district  and  pumping  station,  one  method  of 
commencing  proceedings  would  have  been  under  chapter  2, 
title  10,  of  the  Code,  and  in  that  case  certain  things  were  re- 
quired, or  proceedings  could  have  been  commenced  under  sec- 
tion 1989-al,  and  following  sections,  as  amended  by  the  law 
of  1907,  heretofore  referred  to.  Under  the  last  method  one 
or  more  owners  could  petition  for  a  district,  which  would  in- 
clude a  pumping  station,  as  a  part  of  the  drainage  system, 
without  regard  to  chapter  69,  Acts  of  30th  G.  A. 

It  has  been  recently  held  that  proceedings  may  be  initi- 
ated under  any  of  the  different  methods.    Lyon  v.  Board,  155 
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Iowa,  367.  The  reasons  for  amending  chapter  2,  title  10,  of 
the  Code  by  chapter  69,  Acts  of  30th  General  Assembly, 
requiring  the  signatures  of  50  per  cent,  of  landowners  to  the 
petition,  and  for  amending  chapter  68,  Acts  of  30th  General 
Assembly  (section  1989-a2),  by  chapter  87,  Acts  of  34th 
General  Assembly,  which  now  requires  the  signatures  of 
one-third  of  the  owners,  have  not  been  argued,  and  perhaps 
we  should  spend  no  time  on  that.  One  reason  occurs  to 
us — parties  proceeding  under  section  1940  of  chapter  2, 
title  10,  of  the  Code  were  required  to  secure  a  peti- 
tion signed  by  a  majority  of  persons  residing  in  the  county 
owning  land  abutting  upon  such  improvement ;  but  to  estab- 
lish a  pumping  station  the  amendment  provides  that  a  peti- 
tion signed  by  50  per  cent,  of  the  landowners  of  the  district 
must  be  secured,  whether  they  be  residents  of  the  county  or 
not.  But  if  proceedings  were  commenced  under  sections 
1989-a2  and  1989-a49,  a  petition  signed  by  one  or  more  was 
sufficient  for  a  drainage  district  and  pumping  station  until 
the  passage  of  chapter  87  of  the  Thirty-Fourth  General  As- 
sembly, which  required  the  signatures  of  one-third  of  the 
owners  of  lands  benefited  thereby  for  the  establishment  and 
maintenance  of  a  pumping  station.  There  may  be  other  rea- 
sons. As  we  have  said,  the  two  methods  are  separate  and 
independent,  and  proceedings  may  be  instituted  either  way. 
In  this  case  the  pumping  station  is  a  necessity.  To  estab- 
lish a  pumping  station  without  authority  to  maintain  it  would 
be  a  useless  proceeding.  The  statute  provides  that  drainage 
laws  shall  be  liberally  construed  to  promote  drainage.  It  is 
contended  by  appellees  that  the  saving  clause  referred  to  does 
not  cover  this  case,  because,  as  they  say,  there  was  no  litiga- 
tion to  save,  and  because  the  words  "any  proceedings  hereto- 
fore had"  mean  any  completed  act  or  order  which  the  board 
had  made.  This  construction  would  be  too  narrow.  Litiga- 
tion is  a  judicial  controversy.  Appellees  were  contesting  the 
matter  before  the  joint  boards,  a  tribunal  whose  functions  in 
this  matter  were  in  part  judicial.    We  see  no  reason  to  single 
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out  the  one  act  of  thtf  board  in  making  the  order  establishing 
the  district  as  a  proceeding,  and  to  say  that  other  acts  were 
not  a  part  of  the  proceedings.  Each  act  done  after  the  filing 
of  the  petition,  and  before  the  law  was  changed,  was  a  part  of 
the  proceedings. 

It  was  objected  by  appellees  that  the  new  district  No, 
13  included  only  a  part  of  old  district  No.  3,  and  omitted  such 
of  No.  3  as  is  north  of  the  southern  city  limits  of  Muscatine ; 

that  the  lands  so  omitted  were  benefited  and 

5 .  Same  :  extent 

of  district :        should  have  been  included.    The  argument  is 

lands  in  an-  ° 

assessment ^ :    somewhat  inconsistent,  it  seems  to  us,  because 
benefits.  jt  jg  g^j.  ^g^d  that  the  lands  south  of  the 

city  limits  which  were  included  in  No.  13,  and  which  were  in 
old  No.  3,  and  adjacent  to  those  in  the  city  limits,  were  not 
benefited  at  all  because  they  already  had  drainage,  and  that 
they  should  not  be  included  in  the  new  district,  and  then  the 
argument  proceeds  on  the  theory  that  the  lands  in  No.  3  and 
in  the  city  which  were  not  included  in  No.  13  were  benefited 
and  should  have  been  included.  These  lands  and  lots  in  the 
city  were  similar  in  character  and  drained  in  the  same  way 
as  those  without,  that  is,  into  Muscatine  slough,  and  will 
continue  to  be  so  drained  unless  later  included  in  the  city 
sewer  and  drainage  system.  It  is  not  claimed  by  appellees, 
as  we  understand  them,  that  one  district  may  not  be  included 
in  another.  The  statute  provides  that  this  may  be  done,  and 
it  has  been  so  decided.  Keliey  v.  District,  158  Iowa,  735.  See 
also,  Drainage  District  v.  Hardin  County,  146  Iowa,  564,  577. 
Appellees  cite  on  this  point  Zinser  v.  Board,  137  Iowa,  660, 
670.  In  that  case  the  engineer  included  all  lands  within  the 
watershed,  without  reporting  how  the  different  tracts  would 
be  affected.  Some  of  the  lands  so  included  were  lands  al- 
ready well  drained,  and  which  would  not  derive  any  benefit, 
and  the  court  said  there  could  have  been  but  one  purpose  in 
including  such  land,  and  that  was  to  compel  those  owning 
well-drained  lands  within  the  watershed  to  contribute  to  re- 
claiming the  wet  and  overflowed  slough  lands  of  the  petition- 
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era.  As  we  have  said,  appellees  claim  that  the  lands  south  of 
the  city  limits  in  No.  3  should  not  have  been  included  because 
not  benefited,  and  that  those  north  and  adjacent  should  have 
been  included  because  they  were  low,  wet,  and  would  be  bene- 
fited. There  is  evidence  that  some  of  the  lands  and  lots  in  the 
city  would  be  benefited.  If  it  be  true  that  the  lands  in  the 
city  were  benefited,  it  would  not  be  a  ground  for  setting  aside 
the  order  establishing  the  district.  They  can  be  included 
later,  if  they  are  found  to  be  substantially  benefited,  and  it 
is  thought  advisable. 

Nor  would  that  be  a  reason  for  excluding  the  lands  in 
No.  3  south  of  the  city  limits,  if  such  lands  were  benefited. 
They  can  only  be  assessed  according  to  the  benefits  to  them, 
and  when  the  assessment  is  made  the  commissioners  must 
take  into  consideration  the  value  of  the  old  improvement,  and 
allow  a  credit  to  the  parties  owning  the  old  improvement  as 
their  interests  may  appear.  Code  Supp.  Section  1989-a25; 
Kelley  v.  District,  158  Iowa,  735. 

The  engineer  and  the  joint  board  found  that  these  lands 
south  of  the  city  limits  would  be  benefited,  and  we  are  of  the 
same  opinion.    Appellees  do  not  claim  even  in  argument  that 

old  No.  3  was  adequate,  but  say  it  gave  fairly 
adequate  drainage  to  the  lowlands.  One  sen- 
tence in  the  testimony  of  the  engineer  has 
been  singled  out,  and  we  think  given  undue  weight  by  coun- 
sel and  by  the  trial  court.  He  did  say  on  cross-examination 
that  one  reason  for  omitting  from  district  No.  13  the  lands 
and  lots  in  district  3  in  the  city  limits  was  that  they  wanted  to 
avoid  the  opposition  that  would  arise  from  South  Muscatine, 
but  he  explains  this  by  saying  that  part  of  this  territory  con- 
sisted of  city  properties,  and  that  the  agricultural  lands  in  the 
city  may  become  city  lots;  that  because  of  this  the  sanitary 
requirements  of  the  city  drainage  are  under  the  control  of  the 
city,  and  that  he  should  not  undertake  to  give  any  other 
benefit ;  that  the  benefits  to  those  in  the  city  would  not  be  suf- 
ficient to  warrant  the  interference  with  city  drainage  and  the 


6.  Samb:  extent 
of  district: 
discretion  of 
board. 
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opposition  that  would  arise  from  that  source;  that  their 
benefits  are  so  small  that  it  is  a  question  whether  they  would 
be  worth  much,  if  anything.  He  also  testified  that  he  left  out 
the  lands  in  Muscatine  for  the  interests  of  the  district ;  that 
he  had  to  stop  somewhere,  where  the  benefits  were  tangible 
and  could  be  measured,  so  he  stopped  at  the  city  limits.  This, 
of  course,  is  true,  unless  the  entire  watershed  is  to  be  included 
in  the  district.  After  all,  this  was  a  matter  for  the  board, 
aided  by  or  based  upon  the  report  of  the  engineer,  and  was 
within  the  legislative  discretion  of  the  board. 

For  the  reasons  given,  it  is  our  opinion  that  the  trial 
court  erred  in  annulling  the  action  of  the  board.  The  cause 
is  reversed,  and  a  decree  will  be  entered  in  the  district  court, 
or  in  this  court,  at  the  election  of  appellants,  confirming  the 
action  of  the  joint  board  in  establishing  the  district,  and  the 
pumping  station,  and  its  maintenance.    Reversed. 

Weaver,  C.  J.,  and  Deemer,  Ladd  and  Gaynor,  JJ.,  con- 
cur.   Withrow,  J.,  takes  no  part.    Evans,  J.,  absent. 


Graham  &  Corrt,  Appellee,  v.  R.  E.  Work,  Administrator  of 
the  Estate  of  Hannah  Work,  deceased,  Appellant. 

Evidence:     books  of  account:    sale  tickets.     An  account  so  kept 

1  as  to  show  the  true  state  of  the  transactions  between  the  parties 
by  the  original  entries,  is  admissible  in  evidence  as  a  book  of  ac- 
count, though  in  form  of  slips  rather  than  a  bound  book.  Thus  a 
system  of  sale  tickets  kept  in  duplicate  showing  each  transaction, 
the  amount  of  previous  sales  being  carried  forward  and  added  to 
the  last  ticket,  and  the  footing  showing  the  state  of  the  account  are 
admissible  as  a  book  of  original  entries. 

Husband    and    wife:    family    necessities:    liability.    Where    the 

2  mother  became  the  head  of  the  family  upon  the  death  of  her  hus- 
band, family  necessities  purchased,  though  in  the  name  of  the  hus- 
band 's  estate  or  that  of  her  children,  when  for  use  in  the  family 
of  which  she  was  the  responsible  head,  were  properly  chargeable 
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against  her  estate:  as  she  was  liable  for  items  of  that  character 
purchased  both  prior  and  subsequent  to  the  death  of  her  husband. 

Accounts:    instruction:    prejudice.     Upon  proper  proof  of  an  ac- 

3  count  it  carries  with  it  all  credits  shown  therein,  together  with  sock 
others  as  defendant  may  be  able  to  show;  hence  there  was  no  pre  jo- 
dice  in  the  instruction  that  if  defendant  claims  the  benefit  of 
credits  disclosed  by  plaintiff's  account,  she  makes  the  account  evi- 
dence of  all  items  charged  therein  against  her. 

Account  stated:    acquiescence:    instruction.    Where  there  was  eri- 

4  dence  from  which  it  might  be  found  that  an  account  stated  between 
the  parties  had  been  made,  the  instruction  that  if  an  account  was 
rendered  and  acquiesced  in  failure  to  object  within  a  reasonable 
time  would  make  it  an  account  stated  was  proper. 


Appeal  from  Van  Buren  District  Court. — Hon.  Francis  ML 

Hunter,  Judge. 

Tuesday,  May  13,  1913. 

Action  at  law  on  account  for  merchandise.  Trial  to 
jury.  Verdict  and  judgment  in  favor  of  plaintiff.  Defend- 
ant appeals. — Affirmed. 

» 
J.  C.  Calhoun  and  W.  A.  Work,  for  appellant. 

Walker  &  McBeth,  and  C.  R.  Conlee,  for  appellee. 

Withrow,  J. — Appellees  are  engaged  in  the  business  of 
general  merchandising  at  Birmingham,  Iowa.  Hannah  Work, 
widow  of  Samuel  Work,  lived  at  Birmingham,  and  at  the  time 
of  the  commencement  of  this  action  was  about  eighty-eight 
years  of  age.  After  suit  was  brought,  her  son,  James  Work, 
was  appointed  as  her  guardian.  Later,  after  the  trial  of  the 
cause  in  the  lower  court,  Mrs.  Work  died,  and  B.  E.  Work, 
her  son,  was  appointed  administrator  of  her  estate,  and  has 
been  substituted  as  defendant.  During  the  lifetime  of  Mr. 
Work  he,  with  his  wife,  maintained  their  home  at  Binning- 


Nov.  1913]  Graham  v.  Work.  385 

ham,  the  members  of  the  household  being  Mr.  and  Mrs.  Work, 
their  daughter,  Emma  Work,  who  is  a  maiden  lady,  and  a 
grandson,  Hugh  Work.  After  the  death  of  Mr.  Work,  the 
remaining  members  of  the  household  continued  to  occupy  the 
house  as  before.  During  the  later  years  of  his  life,  because 
of  the  infirmities  of  age,  a  guardian,  R.  E.  Work,  was  ap- 
pointed for  Samuel  Work,  and  the  guardian  with  his  brother, 
James  Work,  attended  to  the  business  affairs  of  the  parents, 
and  after  the  death  of  the  father  conducted  the  business  of 
the  mother.  The  account  at  the  store  of  appellee  continued 
over  a  period  of  many  years,  first  during  the  lifetime  of  the 
father,  and  later  up  to  the  date  of  the  last  item  in  the  claim 
sued  upon. 

I.  The  appellees  used  as  a  means  of  keeping  their  ac- 
counts a  system  by  which  for  each  transaction  a  sale  ticket  is 
made  in  duplicate,  the  amount,  if  any,  previously  due,  being 

added  on  the  last  ticket  to  the  amount  of  the 

1 .   Evidence  : 

books  of  ac-       saie  the  footing  showing  the  state  of  the  ac- 
count :   sale  '  °  ° 

tickets.  count  between  the  parties  at  the  time.     The 

tickets  for  each  customer  were  separately  kept  in  a  case  where 
about  three  hundred  other  like  accounts  were  kept.  Payments 
on  account  as  made  from  time  to  time  were  credited  on  the 
tickets  on  the  date  when  made,  and  the  series  of  tickets  show- 
ing the  account  of  any  customer,  barring  possible  error  in 
addition,  showed,  fully  each  charge,  with  its  date,  together 
with  a  description  of  the  purchase. 

Plaintiff's  proof  of  account  was  made  by  the  introduc- 
tion, over  the  objection  of  the  defendant,  of  the  series  of 
tickets  from  Nos.  1  to  1937.  By  proof  and  concession  it  was 
shown  to  the  satisfaction  of  the  jury  that  the  entries  on  the 
several  tickets  thus  introduced  were  the  original  entries  of 
the  transactions,  made  in  due  course  of  business,  and  at  the 
time  of  the  several  sales  or  payments.  Every,  essential  re- 
quirement of  the  statute  as  to  the  proof  of  accounts  before 
the  same  may  be  admitted  in  evidence  was  met,  unless  it  be, 
as  contended  by  appellant,  that  the  slips  thus  introduced 

Vol.  162  Ia.— 25 
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were  not  a  book  of  account,  such  as  is  contemplated  in  Code, 
Section  4623.  The  manner  of  keeping  the  accounts  is  the 
important  consideration.  If  they  are  in  such  form  and  so 
preserved  as  to  identity  as  to  carry  to  the  mind  the  conclusion 
that  the  true  state  of  the  accounts  between  the  parties  is 
therein  shown  from  the  original  entries,  to  hold  that  they 
must  be  in  bound  book  form  is  giving  importance  to  form 
rather  than  to  substance.  The  vital  question  in  such  cases  is 
whether  the  entries  offered  are  the  original  charges,  are  true, 
and  proven  to  have  been  made  at  or  near  the  time  of  the 
transaction.  2  Enc.  of  Evidence  page  612.  As  supporting 
the  conclusion  in  principle,  see  Pettey  v.  Benoit,  193  Mass. 
233  (79  N.  E.  245) ;  Remington  Mack.  Co.  v.  Wilmington 
Candy  Co.,  6  Pennewill  (Del.)  288  (66  Atl.  365).  Also 
bearing  upon  this  proposition,  see,  also,  Gibson  v.  Seney,  138 
Iowa,  388 ;  State  v.  Brady,  100  Iowa,  201-203.  There  was  no 
error  committed  by  the  lower  court  in  holding  that  the  tickets 
so  far  as  they  presented  items  of  charge  against  the  defendant 
were  admissible  in  evidence. 

II.    The  tickets  offered  in  evidence  were  not  all  originally 

made  in  the  name  of  Hannah  Work.    Some  of  them  appeared 

as  charges  against  the  estate  of  Samuel  Work  and  others 

2.  husband  and     aBainst  Em-  Work,  the  daughter  who  lived 

necessities1!117     w^^  her  mother.    There  was  evidence  tend- 

uabiiity.  jng   ^   ghQ^    an(j   un(ier   the    instructions 

guarding  the  question  the  jury  evidently  found,  that  all  the 
purchases  for  which  charge  is  made,  save  two  apparently 
deducted  by  the  jury,  were  for  household  expenses  in  the 
home  of  which  Hannah  Work  was  the  responsible  head  of  the 
family,  and  for  which  she  was  liable.  Her  infirmities  were 
such  that  she  was  unable  to  give  personal  attention  to  the 
details  necessary  for  the  proper  maintenance  of  her  home, 
and  the  evidence  clearly  shows  that  her  son,  daughter  and 
grandson,  all  in  the  transactions  severally  had  by  them,  were 
acting  for  her.  It  is  claimed  that  under  the  authorities 
neither  Hannah  Work  nor  her  estate  would  be  liable  for  the 
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support  of  Emma  Work,  nor  for  the  purchases  made  by  her. 
It  is  not  a  question  in  this  case  whether  there  would  be  such 
liability.  Emma  Work  in  the  purchases  made  by  her  was 
claimed  to  be  acting  for  her  mother  in  the  purchase  of  family 
necessities,  and  for  such  the  head  of  the  family  would  be 
liable,  and  under  the  instructions  the  jury  evidently  so  found. 
The  account  sued  upon  shows  credits  made  at  different  times 
in  butter,  eggs,  and  other  products,  also  different  cash  pay- 
ments made  by  the  sons  of  Mrs.  Work,  as  well  as  purchases 
by  them.  In  other  words,  the  various  members  of  the  family, 
whether  residing  with  the  mother  or  not,  gave  laudable  atten- 
tion to  her  business  interests  and  sought  her  comfort.  There 
is  no  claim  that  any  item  of  charge  as  allowed  by  the  jury  is 
erroneous  or  unjust,  and  the  facts  fully  warrant  the  finding 
that  they  were  family  expenses. 

III.  In  the  amendment  to  the  answer  the  defendant 
pleaded:  "That,  in  addition  to  the  payments  shown  in  the 
statement  of  account  attached  to  petition,  the  defendant  has 

made  the  following  additional  payments :  Dec. 
3'  MrEtta::       1,  1907,  $175.  Dec.  20,  1908,  $150."  Defend- 
pre  a  ce.  ^^  prayed  for  dismissal  of  the  action.  As  ap- 

plied to  such  plea,  in  instruction  No.  16,  the  court  advised  the 
jury  in  substance  that:  "If  the  defendant  claims  the  benefit 
of  the  credits  as  set  forth  in  plaintiffs'  petition,  she  thereby 
makes  the  books  of  account  evidence  to  be  considered  by  you 
in  support  of  all  the  items  charged  against  her  therein,  sub- 
ject to  be  rebutted  by  competent  evidence."  This  instruc- 
tion is  urged  to  be  erroneous.  It  seems  to  have  support  in 
Veiths  v.  Hagge,  8  Iowa,  163,  although  we  think  the  rule  in 
that  case,  under  its  facts,  is  not  entirely  applicable  to  the 
present  case.  The  particular  claim  of  the  defendant  was  for 
credits  not  appearing  upon  the  account  filed.  However,  if 
there  was  error  in  this  respect,  it  was  without  prejudice,  as 
the  account  was  proven  in  such  manner  as  to  carry  it  to  the 
jury  for  determination,  and  this  included  all  credits  shown 
by  it,  together  with  such  others  as  defendant  might  be  able  to 
show. 
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IV.  On  May  5,  1908,  the  appellees  rendered  a  state- 
ment of  their  account  on  one  of  the  tickets.  It  showed  pay- 
ment on  that  date  of  $90  leaving  a  balance  of  $12.58.  On 
4    account  ***e  same   t*0^  appears  this  indorsement: 

'SBKi.:  "Looked  at.  O.  K.  James  Work.-  This  in- 
instruction.  dorsement  is  in  part  denied  by  James  Work, 
and  attempted  to  be  explained  by  him.  He  testified  that  the 
"0.  K."  was  not  on  it  when  he  saw  it,  and  that  the  memo- 
randum was  merely  to  show  his  progress  up  to  May  5th  in 
examining  the  account.  The  court  instructed  the  jury  upon 
the  question  of  an  account  stated,  to  the  effect  that  if  the 
account  was  rendered,  and  acquiesced  in  after  the  lapse  of  a 
reasonable  time  within  which  to  make  objections  to  it,  it 
thereby  became  an  account  stated.  In  other  words,  that  as- 
sent to  its  correctness  is  implied  from  a  failure  to  object 
within  a  reasonable  time.  Whether  or  not  there  was  such 
acquiescence  in  the  correctness  of  the  account  rendered  was 
a  question  of  fact.  If  there  was,  the  authorities  hold  that 
an  account  stated  may  then  be  established.  Schoonover  v. 
Osborne,  108  Iowa,  453 ;  Bcmk  v.  Walker,  85  Iowa,  728 ;  Visher 
v.  Wilbur,  5  Cal.  App.  562  (90  Pac.  1065) ;  Atlas  Ry.  Sup- 
ply Co.  v.  Forster  et  ai.,  123  111.  App.  558.  There  was  no 
error  in  the  instructions. 

V.  The  proof  was  sufficient  to  take  to  the  jury  the 
question  of  liability  on  the  account  from  a  time  prior  to  the 
death  of  Samuel  Work.  The  items  all  were  of  family  ex- 
pense, for  which  Hannah  Work  was  equally  liable  with  her 
husband. 

We  find  no  reversible  error.    Judgment  Affirmed. 
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First  Unitarian  Society  op  Iowa  City,  Iowa,  Appel- 
lant, v.  Citizens  Savings  &  Trust  Company,  Iowa  City, 
Iowa,  Appellee. 

Conveyances:  incumbrances:  covenants:  breach.  An  incum- 
brance which  amounts  to  a  breach  of  covenant  is  a  right  in  a 
third  person  which  diminishes  the  value  of  the  land  conveyed, 
although  it  may  not  be  inconsistent  with  the  passing  of  the  fee; 
as  judgments,  taxes,  mortgages  and  like  liens.  But  permanent 
physical  conditions  which  are  apparent  and  irremediable,  and  those 
conditions  usually  incident  to  a  public  improvement,  are  not  within 
a  general  covenant  against  incumbrances  and  do  not  constitute 
a  breach  thereof.  Thus  the  mere  existence  of  a  public  sewer  five 
or  six  feet  under  the  surface  of  the  land  conveyed  will  not  con- 
stitute a  breach  of  covenant  against  incumbrances. 
Deemer  and  Gaynor,  JJ.,  dissenting. 

Appeal  from  Johnson  District  Court. — Hon.  B.  P. 

Howell,  Judge. 

Friday,  June  7,  1913. 

This  is  an  action  for  damages  for  breach  of  covenant  in 
warranty  deed.  The  case  was  tried  to  the  court  without  a 
jury  upon  an  agreed  statement  of  facts.  There  was  a  judg- 
ment for  the  defendant,  and  plaintiff  appeals. — Affirmed. 

Henry  Negus  and  JET.  H.  Griffiths,  for  appellant. 

0.  A.  Byington,  for  appellee. 

Evans,  J. — The  plaintiff  holds  its  cause  of  action  by 
assignment.  Its  assignor  was  the  grantee  in  a  warranty  deed 
executed  to  it  by  the  defendant  on  December  14,  1907,  and 
which  conveyed  to  it  a  certain  lot  4  in  Iowa  City.    The  deed 
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contains  covenants  of  warranty  which  will  be  hereinafter  set 
out.  It  was  averred  that  the  covenants  were  breached  by  the 
existence  of  a  public  sewer  traversing  said  lot  to  a  depth  of  six 
feet  beneath  the  surface,  which  sewer  had  been  used  and  main- 
tained by  the  public  for  more  than  forty  years  and  was  still  so 
used  and  maintained.  It  was  averred  that  the  plaintiff's 
assignor  was  damaged  thereby  to  the  sum  of  $1,500.  The 
answer  admitted  the  assignment  of  the  cause  of  action  and  the 
existence  of  the  warranty  deed  and  the  existence  of  the  public 
sewer,  and  denied  all  other  allegations,  and  especially  denied 
that  the  existence  of  said  sewer  damaged  plaintiff's  assignor 
or  was  in  any  way  detrimental  to  the  value  of  the'  lot.  In  the 
court  below,  the  parties  submitted  the  case  to  the  court  with- 
out a  jury  upon  the  following  agreed  statement  of  facts : 

It  is  agreed  as  follows:  That  the  defendant  was  the 
owner  of  lot  four  in  block  forty-four  of  Iowa  City,  Iowa, 
and  that  on  the  14th  day  of  December,  1907,  by  its 
authorized  officers  it  conveyed  said  above-described  prop- 
erty by  a  warranty  deed  to  the  plaintiff.  The  said 
covenants  of  warranty  being  as  follows:  'And  we  do 
hereby  covenant  with  the  Iowa  Association  of  the  Unitarian 
and  other  independent  churches  that  we  are  lawfully  seized 
of  said  premises,  that  they  are  free, from  incumbrances, 
that  we  have  good  right  and  lawful  authority  to  sell  and 
convey  the  same,  and  we  do  hereby  covenant  to  warrant 
and  defend  the  said  premises  against  the  lawful  claims  of 
all  persons  whomsoever,  and  the  grantors  aforesaid  hereby 
relinquish  all  contingent  right  including  rights  of  dower, 
which  they  have  in  and  to  said  last  described  premises.9 
That  at  the  time  of  executing  said  deed  and  of  the  convey- 
ance of  the  said  property,  there  extended  aeross  said  'lot 
a  certain  public  sewer,  which  sewer  entered  the  lot  about 
sixteen  feet  west  of  the  northeast  corner  thereof  and  ex- 
tended diagonally  southeast,  passed  out  of  said  lot  at  a 
point  about  sixty-four  feet  south  of  said  northeast  corner. 
That  said  sewer  had  been  in  existence  for  many  years  and 
was  a  public  sewer  of  such  a  character  that  the  public  had 
rights  therein  and  the  same  could  not  be  removed.  That 
the  top  of  said  sewer  is  from  five  feet  to  five  feet  six  inches 
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below  the  surface  of  the  ground,  and  said  sewer  is  about 
three  feet  wide  and  four  feet  deep  on  the  inside  and  five 
feet  and  six  inches  wide  on  top.  It  is  agreed  that  the 
court  shall  determine  from  the  said  above  facts  whether 
the  defendant  is. liable  to  the  plaintiff  for  breach  of  war- 
ranty. First  Unitarian  Society  of  Iowa  City.  Citizens' 
Savings  &  Trust  Co. 

We  think  appellant's  discussion  in  the  briefs  goes  quite 
beyond  the  facts  appearing  of  record. 

Our  consideration  and  discussion  of  the  question  pre- 
sented must  necessarily  be  circumscribed  by  the  agreed  state- 
ment of  facts.  The  incumbrance  charged  in  this  case  is  the 
public  easement  incident  to  the  use  and  maintenance  of  the 
public  sewer. 

An  easement  may  or  may  not  be  an  incumbrance.  An 
"incumbrance"  has  been  defined  as  "a  burden  upon  the  land 
depreciative  of  its  value ;  such  as  any  lien,  easement,  or  servi- 
tude  which  though  adverse  to  the  interest  of  the  landowner 
does  not  conflict  with  the  conveyance  of  the  land  in  fee."  10 
Am.  &  Eng.  Encyc.  of  Law,  361.  In  Barlow  v.  McKinley,  24 
Iowa,  69,  it  was  defined  as  "right  in  a  third  person  in  the  land 
in  question,  to  the  diminution  of  the  value  of  the  land,  though 
consistent  with  the  passing  of  the  fee  by  deed  of  conveyance. ' ' 
The  trial  court  found  that  the  easement  in  question  was  not  an 
incumbrance  within  the  meaning  of  the  law.  This  holding 
was  concededly  based  upon  our  previous  cases.  Harrison  t\ 
Railway  Co.,  91  Iowa,  114;  Stuhr  v.  Butterfield,  151  Iowa, 
736. 

The  real  question  before  us  is  therefore  whether,  under 
the  stipulated  facts,  the  doctrine  of  the  cited  cases  warranted 
the  judgment  of  the  lower  court  in  favor  of  the  defendant. 
Some  of  the  authorities  classify  incumbrances  as  falling  nat- 
urally into  two  general  classes:  (1)  such  as  affect  or  relate  to 
the  title  or  to  the  record  thereof;  (2)  such  as  affect  or  relate 
to  the  actual  physical  conditions  upon  the  realty.  The  first 
class  is  illustrated  by  lien  of  taxes,  judgments,  or  mortgages. 
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As  to  such  it  is  uniformly  held  that  they  are  included  in  the 
covenant  against  incumbrances  regardless  of  knowledge  of  the 
grantee.  Those  relating  to  physical  conditions  of  the  realty 
may  come  under  a  somewhat  different  rule.  Whenever  the 
actual  physical  conditions  are  apparent  and  are  in  their  nature 
permanent  and  irremediable,  they  are  sometimes  held  to  have 
been  within  the  contemplation  of  the  parties  in  fixing  the  price 
and  are  deemed  not  to  be  included  in  a  general  covenant 
against  incumbrances.  The  distinction  in  the  two  classes  of 
incumbrances  is  recognized  by  many  courts.  In  Memmert  v. 
Keene,  112  Pa.  315,  this  distinction  is  discussed  as  follows : 

Where  incumbrances  of  the  former  class  exist,  the 
covenants  referred  to,  under  all  the  authorities,  are  broken 
the  instant  they  are  made,  and  it  is  of  no  importance  that 
the  grantee  had  notice  of  them  when  he  took  the  title. 
Cathcart  v.  Bowman,  5  Pa.  317;  Funk  v.  Voneida,  11 
Serg.  &  R.  (Pa.)  109  (14  Am.  Dec.  617).  Such  incum- 
brances are  usually  of  a  temporary  character  and  capable 
of  removal;  the  very  object  of  the  covenant  is  to  protect 
the  vendee  against  them.  Hence  knowledge,  actual  or  con- 
structive, of  their  existence,  is  no  answer  to  an  \  action  for 
a  breach  of  such  covenant.  Where,  however,  there  is  a 
servitude  imposed  upon  the  land  which  is  visible  to  the 
eye,  and  which  affects,  not  title,  but  the  physical  condition 
of  the  property,  a  different  rule  prevails.  Thus  it  was 
held  in  Patterson  v.  Arthurs,  9  Watts  (Pa.)  152,  that, 
where  the  owner  had  covenanted  to  convey  certain  lots  free 
from  all  incumbrances,  a  public  road,  which  occupied  a 
portion  of  such  lots,  was  not  an  incumbrance  within  the 
meaning  of  the  covenant.  This  is  not  because  of  any 
rights  acquired  by  the  public,  but  by  reason  of  the  fact 
that  the  road,,  although  admittedly  an  incumbrance,  and 
possibly  an  injury  to  the  property,  was  there  when  the 
purchaser  bought,  and  he  is  presumed  to  have  had  knowl- 
edge of  it.  In  such  and  similar  cases  there  is  further  pre- 
sumption that,  if  the  incumbrance  is  really  an  injury,  such 
injury  was  in  the  contemplation  of  the  parties,  and  that  the 
price  was  regulated  accordingly. 
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To  the  same  effect,  see  Demergers  v.  Willis,  56  Ga.  515 
(21  Am.  Rep.  289) ;  Whitbeck  v.  Cook,  15  Johns.  (N.  T.)  483 
(8  Am.  Dec.  272) ;  Clark  v.  Mossman,  58  Neb.  87  (78  N.  W. 
399) ;  Welter  v.  Trust  Company  (Ky.),  64  S.  W.  843;  Kutz  v. 
McCune,  22  Wis.  628  (99  Am.  Dec.  85) ;  Scribner  v.  Holmes, 
16  Ind.  142 ;  Wilson  v.  Cochran,  46  Pa.  229 ;  Euyck  v.  An- 
drews,  113  N.  Y.  81  (20  N.  E.  581,  3  L.  R.  A.  789, 10  Am.  St. 
Rep.  432) ;  Railway  Co.  v.  Beeson,  36  Neb.  361  (54  N.  W. 
557) ;  Railway  Company  v.  Shepherd,  39  Neb.  525  (58  N.  W. 
189). 

To  the  foregoing  must  be  added  the  farther  proposition 
that,  where  public  improvements  are  adopted  for  the  better- 
ment of  real  estate  within  a  district,  such  new  physical  con* 
ditions  as  are  necessary  and  usually  incident  to  such  improve- 
ment are  deemed  ordinarily  within  the  contemplation  of  pur- 
chaser and  seller  and  are  not  deemed  a  breach  of  covenant 
against  incumbrances.  Such  doctrine  has  been  expressly  ap- 
plied by  this  court  to  highways  and  drainage  ditches.  Har- 
rison v.  Railway  Co.,  supra;  Stuhr  v.  Butterfield,  supra. 

All  public  improvement  involves  a  certain  community  of 
interest  in  all  real  estate  within  its  district  Such  improve- 
ment is  not  available  to  one  piece  of  property  alone,  and  yet 
it  is  essential  to  its  appropriate  use  and  enjoyment.  From 
its  very  nature  it  can  not  benefit  one  without  benefiting  many ; 
and,  as  an  incident  to  the  mutual  benefit,  it  lays  also  a  mutual 
servitude  upon  all.  The  highways  carved  out  of  a  farm  bring 
such  farm  into  connection  with  the  entire  highway  system  of 
the  state.  The  drainage  ditch  cut  through  a  farm  confers 
upon  such  farm  the  benefit  of  a  complete  drainage  system  fur- 
nishing to  it  an  outlet  below  for  its  own  surface  waters  and 
subjecting  it  to  incident  servitude  from  above. 

Is  a  public  sewer  such  an  improvement  and  betterment 
to  real  estate  that  it  comes  fairly  within  the  operation  of  the 
doctrine  announced?  City  property  has  need  of  sewer  facili- 
ties. Abutting  property  is  taxed  therefor  as  for  benefits 
received.    These  facilities  can  be  acquired  only  by  inclusion 
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in  a  sewer  system.  To  become  a  part  of  such  system  is  to 
receive  its  benefits  and  to  be  subject  likewise  to  some  degree 
of  servitude.  Can  such  incident  servitude  be  deemed  a  breach 
of  covenant  against  incumbrances  f 

It  is  argued  by  appellant  that  the  doctrine  of  our  cases 
above  cited  does  not  apply  because  the  sewer  was  underground 
and  not  apparent  to  observation.  This  distinction  might  meet 
the  argument  of  some  of  the  cases.  The  doctrine  of  our  own 
cases,  however,  has  not  been  made  to  rest  upon  the  fact  that 
the  incumbrance  was  apparent  or  known.  This  court  had 
previously  held,  in  Barlow  v.  McKinley,  24  Iowa,  69,  that  a 
railroad  right  of  way  operated  as  a  breach  of  covenant  though 
its  existence  was  apparent  and  known.  The  Harrison  case 
was  put  upon  the  broad  and  practical  ground  that  public 
improvement  and  betterment  which  so  benefits  abutting  prop- 
erty as  to  render  it  liable  to  assessment  for  the  improvement 
ought  not  to  be  deemed  ordinarily  as  depreciating  its  value. 
It  recognized  the  fact  that  such  betterment  imposed,  neverthe- 
less, upon  the  benefited  property  a  certain  mutual  servitude, 
and  to  that  extent  created  an  easement  in  a  legal  sense  against 
all  property  within  the  benefited  district.  The  holding  was 
that  such  easement,  however,  was  not  ordinarily  an  incum- 
brance, because  in  its  entirety  it  was  beneficial  and  not  detri- 
mental to  the  value.  The  following  excerpts  are  from  the 
opinion  in  that  case : 

It  will  be  observed  that  we  are  to  meet  a  delicate  ques- 
tion, and  also  one  of  great  and  very  general  importance  to  all 
parts  of  the  state,  from  the  fact  that  conveyances  of  land 
are  generally  with  covenants  against  incumbrances,  and  very 
few  of  the  number,  which  is  immense,  contain  exceptions  as 
to  public  highways.  If  the  rule  is  to  obtain  in  this  state  that 
such  highways  are  incumbrances,  against  covenants  of  war- 
ranty, the  effect  will  be  to  create  almost  numberless  liabilities 
where  none  were  thought  to  exist;  for,  with  few  exceptions, 
if  any,  conveyances  have  been  made  without  an  apprehension 
of  such  a  rule,  by  either  of  the  parties ;  and,  as  has  been  said 
in  other  states  that  have  denied  the  rule,  it  *  would  produce  a 
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crop  of  litigation  .  .  .  that  would  be  almost  intermi- 
nable. '  Such  considerations  should  not  influence  us  to  override 
an  established  rule  of  law,  and  to  deny  to  any  party  a  vested 
right ;  but  they  are  important  where  a  rule  of  law  for  the  state 
is  to  be  settled  upon  authority,  and  is  so  doubtful  that  parties 
acquiring  rights  may  have  done  so  under  mistaken  apprehen- 
sions of  what  the  rule  should  be.  It  is  conceded  that  the 
authorities  are  not  uniform  on  the  question.  In  Prichard  v. 
Atkinson,  3  N.  H.  335;  Kellogg  v.  IngersoU,  2  Mass.  97; 
Haynes  v.  Young,  36  Me.  557,  and  Burk  v.  EM,  48  Ind.  52 
(17  Am.  Hep.  731),  it  is  held  that  such  highways  are  incum- 
brances and  a  breach  of  such  covenants.  In  Desvergers  v. 
Willis,  56  Ga.  515  (21  Am.  Rep.  289) ;  Whitbeck  v.  Cook,  15 
Johns.  (N.  Y.)  483  (8  Am.  Dec.  272) ;  Patterson  v.  Arthurs, 
9  Watts  (Pa.)  152,  and  Memmert  v.  McKeen,  112  Pa.  315  (4 
Atl.  542),  the  opposite  rule  is  held.  Both  lines  of  authorities 
have  support  from  rulings  on  kindred  questions,  and  nothing 
less  can  be  said,  on  authority,  than  that  the  question  is  one 
of  grave  doubt.  It  should  be  said  that  some  of  the  authorities 
cited  against  the  rule  that  such  an  incumbrance  constitutes 
a  breach  base  the  conclusion  on  a  broader  doctrine  than  that  of 
the  rule  applying  simply  to  public  highways,  and  hold  that  it 
applies  to  other  easements,  where  they  are  open,  notorious,  and 
are,  or  may  be  presumed  to  have  been,  known  to  the  vendee 
when  the  purchase  was  made ;  as  in  the  case  of  a  right  of  way 
for  a  railroad,  when  the  road  was  in  operation,  and  the  ease- 
ment created  by  it  known  to  the  grantee.  In  view  of  the  rale 
adopted  in  this  state — that  knowledge  of  the  easements  will  not 
exclude  it  from  the  operations  of  the  warranty — if  we  are  to 
make  a  public  highway  an  exception  to  the  rule,  it  must  be  on 
other  grounds,  or  at  least  the  conclusion  should  be  aided  by 
other  reasons.  ...  In  general,  easements  are  of  such 
nature  that  they  become  incumbrances,  in  the  sense  that  they 
are  a  burden  or  detriment  to  the  servient  estate ;  because  there 
is  nothing  in  their  nature  from  which  the  law  will  presume 
that  they  were  created  in  the  interest,  or  for  the  betterment, 
of  the  estate.  It  is  in  this  view  that  it  has  sometimes  been  said 
that  all  easements  are  incumbrances,  and  this,  as  we  think, 
has  led,  in  some  cases,  to  the  statement  of  a  broader  rule  than 
either  public  or  private  interests  demand.  No  easement  should 
be  regarded  as  an  incumbrance  to  an  estate,  which  is  essential 
to  its  enjoyment,  and  by  which  its  value  is  presumably  en- 
hanced.   Nothing  in  the  record  indicates  that  the  highways  in 
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question  do  not  bear  the  relation  to  the  land  conveyed  to  the 
plaintiff  that  public  highways  generally  do  to  agricultural 
lands;  and  we  have  no  hesitancy  in  saying  that  public  high- 
ways are  not  depreciative,  but,  on  the  contrary,  they  are 
highly  appreciative,  of  the  value  of  the  lands  on  which  they 
constitute  an  easement,  and  are  a  means  without  which  such 
lands  are  not  available  for  use,  nor  sought  after  in  the  mar- 
kets. ...  By  this  system  of  highways  the  landed  estates 
become  mutually  servient,  and  in  such  a  way  that  the  ease- 
ments are  mutually  advantageous  and  the  respective  land 
values  enhanced  thereby.  Such  an  easement  is  not  an  incum- 
brance. .  .  .  We  may  say  that  we  make  the  distinction 
on  the  line  of  what  the  law  will  presume  to  be  an  incumbrance, 
in  the  sense  that  it  is  a  damage  to  the  estate  made  servient  to 
the  easement.  Other  easements  to  which  our  attention  has 
been  called,  or  which  we  have  been  able  to  consider,  are  not 
such  that  the  law  will  presume  them  as  attaching  to  an  estate, 
at  the  instance  of  the  owner,  and  for  its  advantage.  The  con- 
sequences of  a  rule  that  would  hold  to  a  technical  liability  at 
law  in  such  cases,  and  remand  parties  to  proceedings  in  equity 
to  reform  the  thousands  of  conveyances  that  would  fall  within 
its  operation,  can  be  better  imagined  than  expressed ;  and  we 
feel  that  the  announcement  of  a  rule  of  law  decisive  of  the 
rights  of  parties,  without  such  litigation,  is  correct  in  principle 
and  in  accord  with  public  and  private  interests. 

In  the  Stuhr  case,  supra,  the  same  doctrine  of  mutuality 
of  benefit  and  burden  was  applied  to  a  drainage  ditch.  The 
ditch  in  question  had  not  been  cut  nor  the. land  appropriated 
in  a  physical  sense  at  the  time  of  the  execution  of  the  war- 
ranty sued  on  in  that  case.  The  doctrine  of  the  Harrison  case 
is  there  fully  discussed  and  reaffirmed,  and  we  need  not  repeat 
the  discussion.  It  will  be  noted,  also,  that  the  discussion  in 
the  Stuhr  case  is  made  to  apply  not  only  to  open  ditches,  but 
also  to  covered  tile  drains.    Nothing  less  would  be  consistent. 

In  a  practical  sense,  it  is  hardly  conceivable  that  a  pur- 
chaser of  real  estate  underlaid  with  covered  tile  drains  could 
deem  himself  damaged  thereby  as  for  breach  of  covenant 
against  incumbrances.  Such  tile  drains  are  usually  laid  at 
great  expense  and  to  the  great  improvement  of  the  property. 
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Necessarily  such  benefit  has  its  incident  servitude  and  perhaps 
inconvenience.  The  landowner  must  necessarily  adapt  his  use 
of  the  land  to  the  use  and  location  of  the  tile  drains.  He  can 
not  sink  a  well  or  dig  a  post  hole  over  such  drain.  If  he  put 
a  structure  upon  such  ground,  he  must  protect  his  tile  against 
undue  weight.  And  if  he  excavate  a  basement  he  must  take 
account  of,  and  make  provision  for,  his  tile  drain.  This  is  a 
burden  incident  to  benefit.  Is  this  argument  fairly  applicable 
to  a  public  sewer?  It  is  urged  that  a  public  sewer  is  not  a 
benefit  to  the  particular  land  through  which  it  passes.  But  it 
is  a  matter  of  common  knowledge  that  proximity  to  a  sewer  is 
one  of  the  first  requisites  of  city  property  and  one  of  the  first 
conditions  to  city  value.  It  is  true,  as  argued  by  appellant, 
that  public  sewers  are  usually  laid  in  streets  and  alleys.  It  is 
also  true  that  it  is  sometimes  a  practical  necessity  to  lay  them 
along  the  course  of  the  ravines  because  of  the  topography  of 
the  ground,  and  because  their  expense  might  otherwise  be  pro- 
hibitive. The  very  selection  of  the  cheaper  course  is  in  itself 
in  the  interest  of  the  property  owner  who  has  need  of  sewer 
connection  and  must  needs  pay  for  the  improvement.  It  is 
further  argued  that  the  sewer  should  be  deemed  an  incum- 
brance because  of  the  statutory  provisions  for  the  condemna- 
tion of  land  for  such  purposes  and  for  the  assessment  of  dam- 
ages therefor.  But  similar  statutory  provisions  are  made  for 
condemnation  of  land  for  public  highways  and  for  public 
ditches  and  tile  drains.  In  all  such  cases  the  constitutional 
prohibition  against  the  consideration  of  benefits  is  applicable, 
as  well  as  the  prohibition  against  the  taking  of  private  property 
without  compensation.  Turning  to  the  stipulation  of  facts 
before  us,  we  discover  nothing  therein  to  take  the  case  out  of 
the  operation  of  the  doctrine  of  the  cases  here  considered. 
No  facts  of  a  special  nature  are  made  to  appear.  Nor  does  it 
appear  that  the  plaintiff  suffered  any  damage  in  fact,  unless 
damage  is  to  be  presumed  from  the  mere  existence  of  the 
sewer.  No  question  of  deceit  or  false  representation  or  mu- 
tual mistake  is  involved.    We  have  before  us  only  the  cold 
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question  whether  the  mere  existence  of  a  sewer  five  or  six 
feet  under  ground  necessarily  constitutes  a  breach  of  covenant 
against  incumbrance. 

We  think  the  holding  of  the  trial  court  is  in  accordance 
with  our  previous  cases  here  considered,  and  its  judgment  is 
therefore — Affirmed. 

Deemer,  J.  (dissenting). — In  view  of  the  importance  of 
the  legal  principle  involved,  it  is  unfortunate  that  the  case 
has  been  submitted  in  the  manner  it  has,  for  I  fear  that  this 
has  unconsciously  led  to  an  announcement  of  legal  doctrines 
which  might  not  otherwise  have  been  pronounced— doctrines 
which  I  think  are  a  wide  departure  from  previous  cases,  and 
from  well-settled  rules  and  principles  of  law  formerly  imbed- 
ded not  only  in  the  jurisprudence  of  this  country  but  of 
England  as  well.  I  am  led  to  believe  that  the  case  was  sub- 
mitted to  the  district  court  simply  to  secure  an  opinion  as  to 
whether  or  not  a  public  or  private  sewer,  running  across  pri- 
vate property,  is  or  may  be  an  incumbrance,  which  will  con- 
stitute a  breach  of  warranty  against  incumbrances,  or  for  the 
quiet  enjoyment  of  the  property  conveyed.  The  covenant  in 
plaintiff's  deed  is  as  broad  as  it  could  be  made,  and  the  deed 
contains  no  reservation  or  exceptions.  It  will  be  observed 
that,  after  giving  the  description  of  the  sewer  which  crosses 
the  lot,  it  is  expressly  provided  in  the  stipulation  of  facts  that 
the  question  to  be  decided  was  whether  or  not  defendant  is 
liable  to  the  plaintiff  for  breach  of  covenant  or  warranty. 

Mark,  the  court  was  not  to  determine  the  amount  of  the 
damages,  but  whether  or  not  there  was  any  liability  to  the 
plaintiff  for  breach  of  warranty.  If  we  find  that  the  district 
court  erroneously  decided  this  question,  then,  in  my  opinion, 
we  should  reverse  the  case  and  remand  it  for  a  determination 
as  to  the  amount  of  damages  and  not  assume  as  a  matter  of 
law,  as  the  majority  do,  that  no  damages  could  arise  to  plain- 
tiff by  reason  of  the  presence  of  the  sewer  which  would  be 
sufficient  to  sustain  an  action  for  breach  of  covenant. 

The  rule  that  we  do  not  reverse  for  failure  to  award  nom- 
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inal  damages  is  not  applicable  to  the  case ;  for  the  parties  did 
not  submit  the  question  as  to  the  amount  of  damages  at  all, 
and  nothing  is  said  in  the  stipulation  regarding  that  matter. 
Plaintiff  did  not  attempt  to  state  the  amount  of  damages 
claimed  to  have  been  suffered  by  it,  and  defendant  did  not 
claim  that  the  sewer  was  a  benefit  to  the  property,  save  as  any 
sewer  may  be  so  considered. 

The  nature  of  the  sewer  is  not  shown,  save  that  it  is  a 
public  one,  of  large  size,  set  five  feet  to  five  feet  and  six  inches 
in  the  ground,  five  feet  and  six  inches  wide  on  top,  and  three 
feet  wide,  and  four  feet  deep,  on  the  inside.  It  is  evidently 
not  the  ordinary  round  sewer;  and,  whether  a  sanitary  or 
storm  sewer,  or  one  to  carry  off  the  water  from  the  streets  and 
buildings,  does  not  appear,  save  by  the  merest  inference. 
.  .  .  It  was  not  built  in  the  street,  as  most  sewers  are,  and 
was  evidently  an  outlet,  over  the  land  in  question,  for  some 
kind  of  a  system  of  drainage  or  sewerage,  procured  either  by 
purchase  or  condemnation  under  section  795  of  the  Code  or 
some  similar  section  of  previous  Codes.  No  one  would  con- 
tend that  private  property  could  be  entered  and  taken,  even 
for  public  use,  without  compensation  to  the  owner. 

Ordinarily  sewers  are  laid  in  the  city  streets,  and,  as  no 
additional  servitude  is  created  thereby,  adjoining  or  abutting 
property  owners  may  not  complain  of  them.  Indeed,  in  such 
cases  they  are  thought  to  be  a  benefit  to  the  property,  and 
assessments  may  be  made  to  meet  the  cost  thereof.  But,  in 
finding  an  outlet  over  private  property,  no  such  rule  exists,  no 
matter  what  the  nature  of  the  sewer.  Indeed,  the  cost  of 
making  this  outlet  can  not  be  taxed  against  the  property  taken, 
but  is  added  to  the  cost  of  the  improvement  and  taxed  up 
against  property  abutting  on  the  streets  in  which  the  sewer  is 
laid.    Code,  section  795. 

The  fair  inference  from  the  description  of  this  sewer  is 
that  it  is  a  storm  sewer,  although,  to  my  mind,  this  makes  no 
difference  with  the  legal  principle  involved. 

Again  it  does  not  appear  how  the  right  to  pass  over  the 


400  Unitarian  Society  v.  Tbubt  Co.       [162  Iowa 

property  was  obtained,  that  is,  whether  through  purchase  or 
by  condemnation;  but,  however  acquired,  it  is  conceded  that 
the  same  is  public  in  character,  that  the  public  have  rights 
therein,  and  that  the  same  can  not  be  removed. 

Conceding,  then,  that  the  city  either  owns  the  property 
upon  which  the  sewer  lies,  or  that  it  has  a  permanent  easement 
over  the  lot  for  the  sewer,  it  follows  that  the  city  authorities 
had  the  right,  at  any  time,  to  go  upon  the  lot  to  make  repairs 
to  the  sewer,  to  clean  it  out,  and  to  see  that  it  was  properly 
maintained.  This  right  followed  as  of  law,  even  though  noth- 
ing but  an  easement  was  created  over  the  lot.  Such  is  the 
universal  holding  of  the  authorities:  Prescoit  v.  White,  21 
Pick.  (Mass.)  341  (32  Am,  Dec.  266) ;  Prescoit  v.  Williams, 
5  Mete.  (Mass.)  429  (39  Am.  Dec.  688) ;  Doane  v.  Badger,  12 
Mass.  65 ;  Morrison  v.  Marquardt,  24  Iowa,  68. 

That  the  right  of  the  third  person  to  pass  upon  or  over 
land,  to  dig  thereon,  or  to,  in  any  manner,  remove  the  soil, 
constitutes  a  breach  of  a  covenant  of  warranty  in  a  deed  for 
quiet  enjoyment,  is,  to  my  mind,  too  clear  for  argument,  and 
it  is  so  held  in  many  cases.  See  McGowan  v.  Myers,  60  Iowa, 
256;  Mitchell  v.  Warner,  5  Conn.  497;  Blake  v.  Everett,  1 
Allen  (Mass.)  248;  Wetherbee  v.  Bennett,  2  Allen  (Mass.) 
428;  Swift  v.  Crocker,  21  Pick.  (Mass.)  241;  Johnson  r. 
Knapp,  146  Mass.  70  (15  N.  E.  134) ;  Cotting  v.  Common- 
wealth,  205  Mass.  523  (91  N.  E.  900) ;  Patterson  v.  Freihofer, 
215  Pa.  47  (64AU.326). 

The  majority  give  a  definition  of  an  incumbrance  with 
which  I  do  not  disagree;  but,  after  giving  the  definition 
they  proceed  to  hold,  as  I  understand  it,  that  there  is  an 
easement,  which  ordinarily  would  be  an  incumbrance  upon 
and  over  plaintiff's  property;  but  that  this  easement  is, 
as  a  matter  of  law,  a  benefit  rather  than  an  injury,  and 
that,  no  matter  what  the  testimony  may  show,  as  to  actual 
damages,  the  law  conclusively  assumes  that  there  were  no 
damages  to  the  property  by  reason  of  the  presence  of  the 
sewer. 
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In  this  connection,  I  can  not  do  better  than  quote 
from  a  leading  case,  upon  this  subject,  as  applied  to  ease- 
ments of  the  character  mentioned  in  Wetherbee  v.  Bennett, 
2  Allen  (Mass.)  429,  the  Supreme  Court  of  Massachusetts 
said: 

These  exceptions  can  not  be  sustained.  The  action  is  upon 
the  breach  of  a  covenant  against  incumbrances  in  a  convey- 
ance of  land.  The  incumbrance  was  a  right  of  way  over  the 
land,  which  subsisted  at  the  time  of  the  conveyance  and  for 
some  time  after.  The  defendant  contended  that  the  evidence 
showed  that  the  plaintiff  had  never  been  disturbed  in  the  en- 
joyment of  his  estate  by  any  user  of  the  way,  and  that  the  right 
of  way  had  been  extinguished  without  expense,  and  asked  that 
the  jury  should  be  instructed  to  return  a  verdict  for  nominal 
damages  only;  but  the  judge  declined  to  give  these  instruc- 
tions. It  does  not  follow  from  these  facts  that  no  actual 
damages  had  been  sustained.  While  the  right  of  way  lasted, 
the  plaintiff  was  precluded  from  using  the  part  of  the  land 
covered  by  the  way  as  fully  as  he  otherwise  might  have  done. 
He  could  not  set  a  tree,  or  a  post,  or  a  building  upon  it ;  or 
inclose  or  cultivate  it ;  or  sell  or  lease  it  to  any  person  to  whom 
such  an  incumbrance  would  be  objectionable.  It  was  an  ap- 
parently permanent  subtraction  from  the  substance  of  the 
estate. 

In  Butler  v.  Gale,  27  Vt.  739,  Chief  Justice  Bedfield 
said: 

.  .  .  In  this  country,  where  our  tenures  are  strictly 
allodial,  we  are  very  much  accustomed  to  consider  that,  if 
another  really  possesses  any  rights  in  our  land,  it  is  so  far  forth 
an  incumbrance  upon  our  title.  Whether  it  be  small  or  large 
in  amount,  whether  it  be  a  mortgage  or  a  right  to  flow  a  por- 
tion or  all  of  the  land,  for  a  shorter  or  longer  period  during 
the  year,  or  to  draw  water  from  a  well  or  spring,  or  to  water 
cattle  at  a  brook,  or  to  pass  across  the  land  on  foot,  or  with 
teams,  or  to  draw  wood  in  winter  only  across  the  land,  or  to 
build  and  maintain  a  railway  perpetually,  or  a  highway,  is 
certainly  of  no  importance  in  determining  the  mere  technical 
question  of  incumbrance  or  no  incumbrance.   And  it  can  make 
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no  difference  whether  his  right  is  notorious  or  not.  If  the 
question  of  an  incumbrance  were  to  be  determined  by  its  noto- 
riety, or,  what  is  the  same  thing,  by  its  being  known  to  the 
purchaser,  it  must,  to  preserve  consistency,  be  extended  to  all 
incumbrances.  And,  in  that  view,  the  grantee  could  not 
recover  upon  his  covenant  for  paying  a  mortgage  which  he 
knew  existed  at  the  time  of  his  purchase.  But  the  contrary 
is  perfectly  well  established.  And  in  regard  to  these  rights 
of  way,  if  they  existed  only  in  prior  grant,  and  were  not  known 
to  the  grantee  at  the  time  of  purchase,  no  one  could  claim  that 
they  did  not  constitute  a  breach  of  the  covenant  against  incum- 
brances. 

Indeed,  according  to  all  the  cases  at  my  command, 
the  most  that  can  be  said  is  that,  in  cases  of  incumbrance 
by  easements  over  land,  the  question  is  not  one  of  law  for 
the  court,  but  of  fact  for  a  jury.  They  may  be  of  considerable 
damage,  or  very  inconsiderable  in  character,  and  the  amount 
thereof  is  for  a  jury.  See  Opinion  by  Parsons,  Chief  Justice, 
in  Kellogg  v.  Ingersoll,  2  Mass.  97.  Also,  Hubbard  v.  Norton, 
10  Conn.  422;  Gilbert  v.  Bulkley,  5  Conn.  262  (13  Am.  Dec. 
57) ;  Morgan  v.  Smith,  11  111.  194;  Richmond  v.  Ames,  164 
Mass.  467  (41  N.  E.  671) ;  Mackey  v.  Harmon,  34  Minn.  168 
(24  N.  W.  702) ;  Kellogg  v.  MaUn,  62  Mo.  429. 

It  is  hornbook  law  that  an  owner  of  real  estate  owns 
from  the  highest  heavens  to  the  center  of  the  earth  and  our 
fee-simple  titles  are  allodial  in  character.  That  is  to  say, 
they  are  free  and  absolute  and  held  of  no  superior.  Sup- 
pose, now,  that  the  owner  of  this  lot  wished  to  bore  for  coal 
or  oil  upon  his  lot,  to  dig  a  well  over  this  sewer,  or  to  erect  a 
building  or  a  church,  and  that  he  wished  to  excavate  below 
the  sewer  for  his  foundation  walls,  or  to  make  a  basement; 
would  any  one  contend  that  his  absolute  right  to  do  so  would 
not  be  interfered  with  by  the  presence  of  this  sewer?  As  the 
property  was  purchased  by  a  church,  it  is  evident  that  this 
sewer  may  be  a  decided  disadvantage,  rather  than  a  benefit 
to  the  owner  of  the  land.  Not  only  has  another  a  right  to 
enter  upon  its  premises  for  repairing,  cleaning,  or  maintain- 
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ing  the  sewer,  but  plaintiff  must  not,  in  any  way,  interfere 
with  or  destroy  that  sewer  on  penalty  of  paying  damages 
therefor,  if  not  of  being  restrained  by  injunction  from  in  any 
way  interfering  therewith. 

These  illustrations  are  not  forced  or  strained,  but,  to 
my  mind,  perfectly  legitimate  in  arriving  at  a  proper  solu- 
tion of  the  case.  Although  the  rule  for  this  state  is  that 
knowledge  on  the  part  of  the  grantee  of  an  incumbrance 
against  the  property  does  not  deprive  him  of  the  right  to 
recover  for  breach  of  covenant,  the  majority  quote  the 
Pennsylvania  rule  as  if  it  had  some  applicability  to  the  case. 
The  so-called  Pennsylvania  rule  has  not  only  been  distinctly 
repudiated  by  this  court  in  many  cases,  but  it  has  been 
departed  from  by  the  Pennsylvania  court  itself  in  recent 
cases.  In  Patterson  v.  Freihofer,  215  Pa.  47  (64  Atl.  326), 
decided  in  1906,  that  court  said.  "When  one  protects  him- 
self against  an  incumbrance  by  a  positive  covenant  that  the 
property  is  to  be  conveyed  to  him  clear  of  all  such  incum- 
brance, he  is  entitled  to  the  benefit  of  his  contract,  whether  he 
had  knowledge  of  the  existence  of  the  incumbrance  or  not." 
This  was  said  with  reference  to  the  use  of  cesspools  and  privy 
wells.  Again,  in  Evans  v.  Taylor,  177  Pa.  286  (35  Atl.  635, 
69  L.  R.  A.  790),  the  same  court  announced  the  same  rule. 
There  is  no  room  for  dispute  as  to  what  our  own  cases  hold. 
I  here  cite  them  without  quotation:  BMingham  v.  Bryan, 
10  Iowa,  317 ;  Van  Wagner  v.  Van  Nostrand,  19  Iowa,  422 ; 
Barlow  v.  McKinley,  24  Iowa,  69 ;  Gerald  v.  Ettey,  45  Iowa, 
322;  McGowen  v.  Myers,  60  Iowa,  256;  Specht  v.  Spangen- 
burg,  70  Iowa,  488 ;  Flynn  v.  Coal  Co.,  72  Iowa,  738 ;  Ycmcey 
v.  Tatlock,  93  Iowa,  386 ;  Pierce  v.  Houghton,  122  Iowa,  477 ; 
Doyle  v.  Emerson,  145  Iowa,  358 ;  Harwood  v.  Lee,  85  Iowa, 
622 ;  Kostendader  v.  Pierce,  37  Iowa,  645.  There  has  been  no 
departure  from  this  rule,  so  many  times  maintained. 

I  can  not  myself  see  any  distinction  between  an  incum- 
brance which  is  of  record,  of  which  all  persons  must  take 
notice,  and  one  which  is  visible  to  the  naked  eye,  but  which 
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the  parties  may  or  may  not  have  seen.    Will  the  next  step  be 
to  say  that  a  covenant  of  warranty  does  not  cover  an  incum- 
brance of  record?    Much  confusion  will  be  introduced  by  a 
rule  which  makes  the  right  of  action  depend  upon  knowledge. 
One  holding  title  against  which  there  is  an  incumbrance  may 
resort  to  any  warranty  in  his  chain  of  title  made  after  the 
incumbrance  arose.    Now,  suppose  some  remote  grantor  was 
chosen  as  a  defendant  and  he  could  show  that,  while  plaintiff 
did  not  know  of  the  incumbrance,  his  immediate  grantee,  or 
some  more  remote  grantee,  did;  would  this  be  a  defense  to 
suit?    I  have  always  understood  that  the  reason  why  one  is 
so  tenacious  in  insisting  upon  a  warranty  deed  is  for  the 
reason  there  may  be,  or  he  thinks  there  is,  some  incumbrance 
against  the  land,  and  often  he  takes  it  for  the  very  reason 
that  there  is  an  apparent  incumbrance.    Is  he  to  be  defeated 
in  his  action  of  covenant  because  he  knows  of  this  incum- 
brance f    I  think  not. 

Moreover,  this  question  of  knowledge  of  a  physical  in- 
cumbrance defeating  an  action  for  breach  of  covenant  has 
been  distinctly  negatived  in  many  of  our  cases  where  the 
easement  was  known  to  both  grantor  and  grantee.  See  Flynn 
v.  Coal  Co.,  72  Iowa,  738;  Barlow  v.  McKinley,  24  Iowa,  69; 
McGowen  v.  Myers,  60  Iowa,  259;  Van  Wagner  v.  Van 
Nostrand,  19  Iowa,  422.  In  each  of  these  cases  there  was  an 
open  and  apparent  easement  on  the  land,  and  we  expressly 
disapproved  of  the  Pennsylvania  and  Wisconsin  rule — the 
rule  adopted  by  the  minority  of  the  courts — and  expressly 
and  definitely  held  that  knowledge  of  such  easements  would 
not  defeat  the  action.  Courts  and  text  writers  generally 
disapprove  of  the  rule  announced  by  the  majority  upon  this 
proposition.  See  Jones  on  Real  Property,  sections  861  et 
seq.,  873,  882,  886,  910;  Rawle  on  Covenants  for  Title,  sec- 
tions 79,  88,  191;  Tiffany  on  Real  Property,  section  397; 
Tiedeman  on  Real  Property,  section  853;  2  Warvelle  on- 
Vendor,  pages  992-998 ;  8  Am.  &  Eng.  Ency.,  pages  123,  124; 
125;  11  Cyc,  page  1066.     If  our  previous  cases  are  to  be 
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overruled,  we  should  do  so  squarely,  and  not  leave  the  matter 
to  mere  inference. 

Coming  now  to  the  question  of  sewers,  drains,  etc.,  the 
oases,  without  exception,  so  far  as  I  have  been  able  to  dis- 
cover, hold  that  they  are  incumbrances,  and  the  English 
courts  have  recently  established  the  same  rule. 

In  Pemsel  v.  Tucker  (1907)  2  Ch.  191  (97  L.  T.  N.  S.  71 
P.  J.  547),  it  was  held  that  a  public  sewer,  running  under 
property  sold,  constituted  a  defect  in  the  title  as  it  was  vested 
in  the  public  authorities.  In  the  instant  case,  it  is  conceded 
that  the  sewer  in  question  is  a  public  sewer,  and  it  must  have 
been  acquired  either  by  grant  or  condemnation. 

In  Cotting  v.  Commonwealth,  205  Mass.  523  (91  N.  E. 
900) ,  the  Supreme  Court  of  Massachusetts  held  that  a  sewer 
constitutes  an  incumbrance  on  the  land;  and  in  Johnson  v. 
Knapp,  146  Mass.  70  (15  N.  E.  134),  the  same  court  held 
that  a  pipe  to  convey  water  across  land  is  an  incumbrance. 

In  Smith  v.  Sprague,  40  Vt.  43,  the  court  of  that  state 
held  that  a  private  drain  and  the  accompanying  right  to 
enter  and  clean  the  same  constituted  a  breach  of  covenant 
against  incumbrances.  The  principle  for  which  I  contend 
was  laid  down  in  an  early  case  in  Massachusetts.  Kellogg  v. 
Ingersoll,  2  Mass.  97,  from  which  I  quote  the  following  words 
of  Parsons,  C.  J. :  ' 

If  the  public  town  road,  described  by  the  plaintiff  in  his 
assignment,  is  no  legal  incumbrance  of  the  land  sold,  the 
breach  is  not  well  assigned.  But  the  court  is  well  satisfied 
that  the  road,  as  there  described,  is  an  incumbrance  of  the  land 
sold.  It  is  legal  obstruction  to  the  purchaser  to  exercise  that 
dominion  over  the  land  to  which  the  lawful  owner  is  entitled. 

« 

An  incumbrance  of  this  nature  may  be  a  great  damage  to  the 
purchaser,  or  the  damage  may  be  very  inconsiderable,  or 
merely  nominal.  The  amount  of  damages  is  a  proper  subject 
of  consideration  for  the  jury  who  may  assess  them,  but  it  can 
not  affect  the  question  whether  a  public  town  road  is,  in  legal 
contemplation,  an  incumbrance  of  the  land  over  which  it  is 
laid. 
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In  Huyck  v.  Andrews,  113  N.  Y.  81  (20  N.  B.  581,  3 
L.  R.  A.  789,  10  Am.  St.  Rep.  432),  the  Supreme  Court  of 
New  York  said: 


....  We  think  the  safer  rule  is  to  hold  that  the 
covenants  in  a  deed  protect  the  grantee  against  every  adverse 
right,  interest,  or  dominion  over  the  land,  and  that  he  may 
rely  upon  them  for  his  security.  If  open,  visible,  and  notori- 
ous easements  are  to  be  excepted  from  the  operation  of  cov- 
enants, it  should  be  the  duty  of  the  grantor  to  except  them,  and 
the  burden  should  not  be  cast  upon  the  grantee  to  show  that 
he  was  not  aware  of  them.  The  security  of  titles  demands  that 
a  grant  made  without  fraud  or  mutual  mistake  shall  bind  the 
grantor  according  to  its  written  terms.  It  should  not  bd  in- 
cumbent upon  the  grantee  to  take  special  and  particular  cov- 
enants against  visible  and  apparent  defects  in  the  title,  or 
incumbrances  upon  the  land,  but  it  should  be  incumbent  upon 
the  grantor,  if  he  does  not  intend  to  covenant  against  such 
defects  and  incumbrances,  to  except  them  from  the  operation 
of  his  covenants.  The  distinction  which  is  attempted  to  be 
made  between  incumbrances  which  affect  the  title  and  those 
which  affect  the  physical  condition  of  the  land  conveyed  is 
quite  illusory  and  unsatisfactory.  Easements  not  only  affect 
the  physical  condition  of  the  land,  but  they  affect  and  impair 
the  title.  The  owners  of  them  have  an  interest  in  and  domin- 
ion over  the  servient  tenement  which  frequently  may  largely 
impair  its  usefulness  and  value. 

In  Prescott  v.  Trueman,  4  Mass.  629  (3  Am.  Dec.  246), 
it  is  said : 

On  these  principles  we  are  of  opinion  that  every  right 
to,  or  interest  in,  the  land  granted,  to  the  diminution  of  the 
value  of  the  land,  but  consistent  with  the  passing  of  the  fee 
of  it  by  the  conveyance,  must  be  deemed  in  law  an  incum- 
brance. We  say  consistent  with  the  passing  of  the  fee  of  the 
land  by  the  conveyance,  because,  if  nothing  passed  by  the 
deed,  the  grantee  can  not  hold  the  estate  under  the  grantor. 
Thus  a  right  to  an  easement  of  any  kind  in  the  land  is  an 
incumbrance.  So  is  a  mortgage.  So  also  is  a  claim  of  dower, 
which  may  partially  defeat  the  plaintiff's  title,  by  taking 
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a  freehold  in  one-third  out  of  it.  And  for  the  same  reason, 
a  paramount  right,  which  may  wholly  defeat  the  plaintiff's 
title,  is  an  incumbrance.  It  is  a  weight  on  his  land,  which 
must  lessen  the  value  of  it. 

In  De  Mars  v.  Koehler,  62  N.  J.  Law,  203  (41  Atl.  720, 
72  Am.  St.  Eep.  642),  the  Supreme  Court  of  New  Jersey 
said: 

Prof.  Qreenleaf  declares  that  a  breach  of  the  covenant 
against  incumbrances  is  shown  when  the  proofs  establish  that  a 
*  third  person  has  a  right  to  or  an  interest  in  the  land  con- 
veyed, to  the  diminution  of  the  value  of  the  land,  though  con- 
sistent with  the  passing  of  the  fee  by  the  deed  of  conveyance. ' 
2  Greenl.  Ev.,  sec.  242.  This  definition  of  'incumbrance'  is 
substantially  that  given  by  Chief  Justice  Parsons  in  Prescott 
v.  Trueman,  4  Mass.  627  (3  Am.  Dec.  246).  It  was  approved 
in  Mitchell  v.  Warner,  5  Conn.  497,  and  adopted  by  Chief 
Justice  Green  in  Carter  v.  Denman,  23  N.  J.  Law,  260-272. 
The  diminution  of  value  which  is  thus  made  a  test  of  an  in- 
cumbrance is  not,  however,  to  be  understood  as  limited  to 
cases  where  the  thing  granted  is,  by  reason  of  some  outstand- 
ing right  or  interest  in  a  third  person,  of  less  pecuniary  worth, 
but  also  extends  to  and  embraces  cases  where  the  grantee,  by 
reason  of  such  an  outstanding  right  or  interest,  does  not 
acquire  .  .  •  the  thing  granted  which  the  grant  appar- 
ently gives,  but  is  or  may  be  deprived  thereby  of  the  whole 
or  some  part  of  its  use  or  possession.  The  diminution  of 
pecuniary  value  is  important  in  the  admeasurement  of  dam- 
ages for  the  breach  of  this  covenant,  but  does  not  form  the  test 
whether  an  outstanding  right  or  interest  is  an  incumbrance  or 
not.  If  the  thing  granted  be,  or  be  liable  to  be,  diminished 
by  the  existence  of  an  outstanding  right  or  interest,  so  that  the 
grantee  does  not  acquire  the  complete  dominion  which  the 
grant  purports  to  convey,  then,  although  the  diminution  of 
pecuniary  worth  may  not  appear,  and  the  damages  may  be 
only  nominal,  such  right  or  interest  is  an  incumbrance.  .  .  . 
Knowledge  of  its  existence  can  not  alter  its  character  as  an 
incumbrance.  The  land  granted  is  or  may  be  thereby  dimin- 
ished so  that  the  grantee  does  not  acquire  that  use  and  posses- 
sion which  the  deed  purported  to  grant.  Mr.  Rawle,  conceding 
that,  if  there  be  a  real  incumbrance,  the  purchaser's  knowledge 
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of  its  existence  will  furnish  no  defense  to  an  action  on  this 
covenant,  ingeniously  suggests  that  such  knowledge  may  have 
a  material  bearing  in  determining  what  was  the  subject-matter 
of  the  contract.  Rawle,  Cov.  95,  96.  With  equal  ingenuity 
the  opinion  below  denies  the  right  to  recover  upon  this  cov- 
enant because  such  an  incumbrance,  known  to  the  grantee,  is 
not  within  its  terms,  and  consequently  no  breach  of  the  cov- 
enant. With  great  respect,  I  deem  the  reasoning  specious 
and  the  conclusion  insupportable ;  for  knowledge  of  the  exist- 
ence of  an  incumbrance  not  only  does  not  destroy  its  inherent 
character  as  an  incumbrance,  but  may  and  often  does  lead  to 
the  purchaser's  requiring  the  grantor  to  protect  him  by  cov- 
enants. Smith  v.  Lloyd,  29  Mich.  382.  When  a  covenant  is 
made  against  all  incumbrances,  without  exception,  knowledge 
of  the  existence  of  one  incumbrance  can  not  take  that  incum- 
brance out  of  the  general  terms  of  the  covenant,  unless  such 
was  the  intent  of  the  parties.  But  knowledge  alone  does  not 
prove  such  intent,  for  a  contrary  intent  is  consistent  with  it. 
Proof  of  knowledge,  or  other  proof  of  the  intent  of  the  parties, 
that  a  particular  incumbrance  should  ^)e  excepted  from  the 
general  terms  of  the  covenant,  could  only  be  admitted  by  a 
violation  of  the  canon  of  evidence  which  forbids  parol  proof 
to  vary  the  terms  of  a  written  contract.  It  results  that  a 
grantor  who  fails  to  except  from  his  covenant  against  incum- 
brances one  which  is  known  to  the  grantee  can  not  defeat  re- 
covery upon  that  covenant  by  proof  of  such  knowledge.  The 
grantee  is  not  compelled  to  require  for  his  protection  a  special 
covenant  against  the  known  incumbrance,  but  may  rely  on  the 
general  and  unrestricted  covenant  against  all  incumbrances. 
.  .  .  The  general  rule  is  that  the  right  of  action  on  the 
covenant  against  incumbrances  arises  upon  the  evidence  of 
the  incumbrance,  irrespective  of  any  knowledge  on  the  part 
of  the  grantee,  or  of  any  eviction  of  him,  or  of  any  actual 
injury  it  has  occasioned  him,  so  that  if  he  has  not  paid  off  or 
bought  in  the  incumbrance,  he  is  entitled  at  least  to  nominal 
damages.  2  Greenl.  Evidence,  sec.  242 ;  2  Washb.  Real  Prop. 
707;  Carter  v.  Denman,  supra;  Tovmsend  v.  Weld,  8  Mass. 
146 ;  Hovey  v.  Newton,  7  Pick.  (Mass.)  29 ;  Harlow  v.  Thomas, 
15  Pick  (Mass.)  66;  Batchelder  v.  Sturgis,  3  Cush.  (Mass.) 
201;  Spurr  v.  Andrew,  6  Allen  (Mass.)  420;  Flynn  v.  Bour- 
neuf,  143  Mass.  277  (9  N.  E.  650,  58  Am.  Rep.  135) ;  Bickert 
v.  Snyder,  9  Wend.  (N.  Y.)  416;  Smith  v.  Lloyd,  supra; 
Edwards  v.  Clark,  83  Mich.  246  (47  N.  W.  112,  10  L.  R.  A. 
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659) ;  Hubbard  v.  Norton,  10  Comm.  431 ;  Prichard  v.  Atkin- 
son, 3  N.  H.  335 ;  Van  Wagner  v.  Van  Nostrand,  19  Iowa,  422 ; 
Barlow  v.  McKinley,  24  Iowa,  69;  Long  v.  Moler,  5  Ohio 
St.  271. 

• 
In  De  Rochement  v.  B.  &  M.  R.  R.  Co.,  64  N.  H.  500 
(15  Atl.  131),  the  Supreme  Court  of  New  Hampshire  said: 

.  .  .  A  way,  whether  public  or  private,  is  an  incum- 
brance upon  land.  Prichard  v.  Atkinson,  3  N.  H.  335 ;  Haynes 
v.  Stevens,  11  N.  H.  28.  It  is  a  legal  obstruction  to  the  exer- 
cise of  that  dominion  over  the  land  to  which  the  lawful  owner 
is  entitled.  Kellogg  v.  Ingersoll,  2  Mass.  101 ;  Blake  v.  Everett, 
1  Allen  (Mass.)  248;  Wetherbee  v.  Bennett,  2  Allen  (Mass.) 
428;  Butler  v.  Gale,  27  Vt.  742;  Hubbard  v.  Norton,  10  Conn. 
422.  The  plaintiffs,  having  conveyed  to  the  railroad  with  cov- 
enants of  warranty  against  incumbrances,  are  estopped  to 
deny  the  truth  of  the  covenants  that  the  premises  are  free  from 
any  incumbrances  except  what  are  reserved  in  the  deed,  and 
consequently  they  are  estopped  to  claim  damages  for  the 
obstruction  of  a  way  which  they  have  covenanted  does  not 
exist.  Wark  v.  Wiliard,  13  N.  H.  389,  395;  Gotham  v. 
Gotham,  55  N.  H.  440 ;  Fletcher  v.  Chamberlin,  61  N.  H.  438, 
447,  478. 

In  appeal  of  Edmunds,  Ez'r,  8  Atl.  31,  the  Supreme 
Court  of  Pennsylvania  held  a  party  wall  an  incumbrance,  and 
the  same  rule  obtains  in  many  other  states. 

In  Johnson  v.  Knapp,  146  Mass.  70  (15  N.  E.  134), 
water  pipes,  running  across  a  lot  of  land,  were  held  to  be 
incumbrances. 

Stuhr  v.  Butter  field,  151  Iowa,  736,  is  not  an  authority 
against  the  propositions  for  which  I  contend.  The  drainage 
ditch  which,  in  that  case,  was  held  not  to  be  an  incumbrance, 
was  over  land  which  was  within  a  drainage  district,  and  by 
reason  of  that  fact  it  had  already  been  adjudicated  that  the 
lands  were  benefited  by  the  improvement.  In  the  case  at 
bar,  there  is  no  showing  that  the  sewer  in  question  was  any 
part  of  any  system  of  drainage,  was  ever  included  in  any 
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sewerage  district,  that  it  was  a  sanitary  sewer,  or  that  any 
part  of  the  cost  thereof  had  been  taxed  against  abutting 
property.  There  never  was  any  finding  that  the  lot,  which 
it  crossed,  was  benefited  thereby,  and  nothing  in  this  record 
to  show  that  plaintiff  could,  or  would  be  permitted  to,  use  it 
for  any  purpose  whatever.  It  may  have  been  a  storm  sewer, 
which  plaintiff  would  not  have  been  permitted  to  use  for 
sanitary  purposes,  or  it  may  have  been  a  sanitary  sewer,  but, 
if  the  latter,  it  is  not  shown  to  be  a  part  of  any  sewer  system 
constructed  by  the  city.  Prima  facie,  such  an  easement,  over 
plaintiff's  lot,  is  an  incumbrance,  and  this  prima  facie  show- 
ing is  not  overcome  by  any  testimony  in  the  case.  It  is  as- 
sumed, without  proof,  that  it  was  a  benefit  to  the  property, 
upon  the  theory  that  it  drained  it  out  in  some  manner,  with- 
out any  showing  that  it  needed  any  kind  of  drainage  or  that 
it  was  a  sanitary  sewer,  with  which  plaintiff  might  make  con- 
nection, should  it  see  fit  to  do  so.  There  is  no  proof  that  it  is 
a  sanitary  sewer;  and,  if  it  was,  there  is  no  showing  that 
plaintiff  may  not  reach  the  sewer  in  the  street  in  front  of 
its  lot,  where  such  sewers  are  usually  laid,  with  less  trouble 
and  expense  than  on  its  lot.  The  sewer  could  not  have  been 
laid  across  plaintiff's  lot  without  compensation,  and,  if  a 
private  sewer,  the  land  could  not  have  been  condemned  for 
such  an  improvement.  The  sewer  may  manifestly  interfere 
with  building  operations,  for,  if  a  heavy  wall  is  to  be  con- 
structed over  it,  the  wall  must  have  support,  and  this  will 
cause  extra  expense;  and,  in  the  end,  it  may  not  be  in  such 
position  that  it  can  be  used  for  drainage  or  sewerage  pur- 
poses. When  sewers  are  laid  in  the  street,  as  they  usually 
are,  they  do  not  interfere  with  building  operations,  and  in 
no  way  interfere  with  the  unrestricted  dominion  which  the 
owner  has  over  his  property.  That  a  sewer  laid  across  a 
private  lot  does  interfere  with  such  dominion  is  too  clear  for 
argument,  and  we  are  not  justified,  I  think,  in  assuming  that 
this  restriction,  instead  of  being  a  damage,  is  a  real  benefit 
to  the  lot. 


Nov.  1913]      Unitarian  Society  v.  Trust  Co.  411 

It  should  not  be  forgotten,  in  this  connection,  that  the 
right  to  locate  underground  drains  through  the  land  of  an- 
other, except  when  the  public  health  requires  it,  is  denied  in 
previous  cases  decided  by  this  court.  Fleming  v.  Hull,  73 
Iowa,  598;  Patterson  v.  Baumer,  43  Iowa,  477.  And  this  is 
true,  notwithstanding  such  drain  may  be  of  benefit  to  the 
land  in  giving  it  drainage  which  it  did  not  have  before.  Save 
as  the  law  authorizes  the  establishment  of  drainage  districts, 
one  man  has  no  right  to  force  his  neighbor  to  put  in  a  drain 
or  tile  for  the  mutual  advantage  of  both,  or  to  go  upon  his 
neighbor's  land,  without  his  consent,  to  put  in  a  tile  line  to 
connect  with  his  own,  in  order  that  both  places  may  be 
benefited. 

On  the  question  of  benefits,  I  can  not  refrain  from 
referring  to  two  of  our  cases,  which  seem  to  me  to  be  anal- 
ogous. In  McOowen  v.  Myers,  60  Iowa,  256,  the  owner  of  a 
lot  conveyed  a  part  of  it,  reserving  a  stairway,  which  was  to 
be  built  and  used  in  common  between  the  building  erected  on 
his  part  of  the  lot  and  the  part  conveyed  and  for  the  mutual 
benefit  of  the  owners  of  both  lots.  Afterwards  defendant  in 
the  case  became  the  owner  of  the  adjoining  building  and 
conveyed  it,  by  deed  of  general  warranty,  to  the  plaintiff. 
Plaintiff  brought  action  for  breach  of  covenant,  and  it  was 
held  that  the  right  to  use  the  stairway  in  common  was  an 
easement  and  an  incumbrance  and  that  defendant  was  liable 
on  his  covenants.  The  same  rule  was  also  announced  in 
Meyers  v.  Munson,  65  Iowa,  423.  These  cases  are  authority 
for  several  propositions  in  the  case.  The  first  is  that  parol 
evidence  is  not  admissible  to  show  that  the  parties  did  not 
regard  the  easement  as  an  incumbrance;  second,  that  knowl- 
edge of  the  physical  easement  on  the  part  of  the  grantee  was 
no  defense;  and,  third,  that  even  though  the  easement  was 
for  the  joint  benefit  of  grantor  and  grantee,  still  there 
was  a  breach  of  covenant  for  which  damages  might  be  re- 
covered. All  that  could  possibly  be  claimed  in  the  instant 
case  is  that  the  easement  might  be  for  the  joint  benefit  of  the 
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original  parties  or  their  grantees — that  is,  that  it  was  for 
the  benefit  of  the  city,  as  well  as  to  the  lot  owner — but,  under 
the  rule  heretofore  announced,  and  never  since  departed 
from,  such  benefit  will  not  defeat  an  action  for  breach  of 
covenant  of  warranty. 

I  can  not  subscribe  to  the  doctrine  that  knowledge  on 
the  part  of  the  grantee  of  an  incumbrance  which  relates  to 
the  physical  condition  of  the  realty  conveyed  deprives  him 
of  a  right  of  action  for  breach  of  covenant  of  warranty. 
Such  rule  is  contrary  to  the  great  weight  of  authority  and 
in  conflict  with  so  many  of  our  own  cases  that  they  should 
not  be  overruled  by  indirection.  The  text  writers  generally 
condemn  the  doctrine  as  wrong  on  principle  and  without 
general  support.  Again,  the  announcement  of  such  doctrine 
will  tend  toward  uncertainty  and  confusion.  Suppose  the 
grantee  is  a  nonresident  and  has  not  seen  the  property,  or, 
if  a  resident,  has  never  been  upon  the  property,  or  suppose 
that,  as  in  this  case,  the  sewer  is  five  or  six  feet  underground 
with  nothing  to  indicate  that  a  sewer  runs  across  the  lot; 
must  the  grantee  dig  down  to  see  if  the  sewer  runs  across 
the  lot,  instead  of  out  in  the  street,  where  he  may  well  sup- 
pose it  to  be  ?  What  are  the  rules  for  such  cases  f  And  sup- 
pose a  remote  grantor  is  selected  as  a  party  defendant  and  he 
can  show  that  although  plaintiff,  a  remote  grantee,  did  pot 
know  of  the  incumbrance,  his  defendant's  immediate  grantee 
did.  Will  this  be  a  defense  to  the  suit?  Again,  suppose  a 
purchaser  never  learns  of  the  sewer  across  his  lot  and  makes 
his  connections  with  one  in  the  street  and  never  gets  any 
benefit  from  the  one  across  his  lot;  must  he  bear  the  burden 
of  the  one  across  his  lot  ? 

Harrison  v.  Railroad  Co.,  91  Iowa,  114,  relied  upon  by 
the  majority,  is  not  in  point.    In  that  case  it  is  said : 

.  .  .  In  view  of  the  rule  adopted  in  this  state — that 
knowledge  of  the  easement  will  not  exclude  it  from  the  opera- 
tions of  the  warranty — if  we  are  to  make  a  public  highway  an 
exception  to  the  rule,  it  must  be  on  other  grounds,  or  at  least 
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the  conclusion  should  be  aided  by  other  reasons.  .  .  .  An 
'incumbrance'  is  defined  to  be  ' a  burden  upon  land  deprecia- 
tive  of  its  value,  such  as  a  lien,  easement,  or  servitude,  which, 
though  adverse  to  the  interest  of  the  landowner,  does  not  con- 
flict with  his  conveyance  of  the  land  in  fee.'  10  Am.  &  Eng. 
Encyclopedia  of  Law,  361;  2  Greenl.  Evidence,  sec.  242; 
Chapman  v.  Kimball,  7  Neb.  399 ;  Carter  v.  Denman,  23  N.  J. 
Law,  260.  In  Prescott  v.  Trueman,  4  Mass.  627  (3  Am.  Dec. 
246),  the  foregoing  definition  is  given  in  substance,  and  it  is 
there  said:  'It  is  a  weight  on  land,  which  must  lessen  the 
value  of  it.  *  It  will  perhaps  be  well  for  us  to  treat  these  defini- 
tions as  not  casting  the  burden  on  a  grantee  to  show  affirma- 
tively, in  addition  to  the  easement,  that  it  is  an  incumbrance, 
in  the  sense  of  its  being  depreciative  of  the  value  of  the  land, 
and,  instead,  to  give  him  the  advantage  of  what  the  law  will 
assume  from  the  existence  of  an  easement. 

This  case  announces  two  propositions :  First,  that  knowl- 
edge of  the  incumbrance  is  no  defense ;  and  second,  that  it  is 
not  incumbent  on  the  grantee  to  show  affirmatively  that,  in 
addition  to  the  easement,  it  is  an  incumbrance  in  the  sense 
of  being  depreciate  of  the  value  of  the  land.  Assuming  these 
rules  to  be  true,  I  find  nothing  in  the  statement  of  facts,  on 
which  the  instant  case  was  tried  and  determined,  which 
shows  or  tends  to  show  that  the  sewer  was  made  to  benefit 
the  lot  in  question  or  that  it  is  in  fact  any  benefit  thereto.  It 
is  assumed  that  because  it  is  called  a  public  sewer  it  is  some 
benefit  to  the  property.  But  that  fact  depends,  not  upon  the 
name  given  the  easement,  but  upon  whether  or  not  it  was  a 
benefit  to  the  property  across  which  it  passed. 

Ordinarily  sewers  are  not  so  constructed,  and,  when 
they  are,  compensation  must  be  made  the  owner.  There 
must  be  some  proo*f,  as  I  think  that  this  sewer  was  con- 
structed pursuant  to  some  plan  to  benefit  the  lot  through 
which  it  passed,  before  any  presumption  will  arise  that  it 
did  so  benefit  the  land.  I  can  conceive  how  all  property 
within  a  drainage  district  may  be  presumed  to  have  been 
benefited,  as  in  Stuhr  v.  Butt&rfield,  supra.  But  I  am  not 
convinced  that  a  public  sewer,  running  across  a  private  lot, 
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not  shown  to  have  teen  a  part  of  any  sewer  system,  and 
not  constructed  to  benefit  the  lot  itself,  is  presumptively  a 
benefit  to  the  lot.  A  private  drain  running  from  my  land, 
through  the  land  of  my  neighbor,  may  benefit  both;  but  I 
doubt  if  the  law  would  compel  my  neighbor  to  let  me  run  a 
tile  across  his  land  on  the  theory  that  it  will  be  beneficial  to 
him,  when  done.  For  a  much  stronger  reason,  one  can  not 
construct  a  tile  or  sewer  over  the  land  of  another  which  does 
not  need  such  sewer  or  tile  and  is  in  no  manner  benefited 
thereby,  even  with  express  authority  from  the  Legislature. 

The  only  excuse  for  this  dissent  is  due  to  the  thought 
that  we  are  introducing  new  doctrines,  which  may  arise  to 
trouble  us  in  the  future,  and  I  especially  dissent  from  the 
propositions  that  knowledge  of  an  incumbrance,  whether  it 
be  physical  or  of  record,  is  any  defense  to  an  action  for 
breach  of  covenant;  that  a  large  public  sewer,  no  matter 
whether  storm  or  sanitary,  running  across  a  private  lot,  is 
presumptively  beneficial,  and  from  the  thought  that  without 
any  proof  it  will  be  presumed  that  such  a  sewer,  although 
not  shown  to  be  a  part  of  any  system  or  necessary  in  any  way 
to  the  enjoyment  of  the  property  through  which  it  runs,  is  a 
benefit  thereto  rather  than  injury. 

On  the  whole,  I  think  the  trial  court  was  in  error  in  dis- 
missing the  case,  and  I  would  reverse,  with  instructions  to 
take  testimony  on  the  question  of  damages. 

Gaynor,  J.,  joins  in  dissent. 


Myron  Wheeler,  Appellee,  v.  Sioux  Paving  Brick  Com- 
pany, Appellant. 

Master   and  servant:    failure   to   guard   machinery:    negligence. 
1    Failure  to  guard  the  set  screws  of  a  revolving  shaft  as  required  by 
the  statute  is  negligence. 
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Same:    vice-principal:     evidence.    Under  the  evidence  in  this  action 

2  the  question  of  whether  plaintiff,  who  was  injured  by  being  caught 
by  the  set  screws  of  a  revolving  shaft  while  inspecting  the  ma- 
chinery, was  a  foreman  in  charge  of  the  machinery  in  his  depart- 
ment, so  as  to  be  responsible  for  its  condition  and  charge  him  with 
the  duty  of  providing  a  cover  or  guards  for  the  set  screws,  thus 
relieving  his  employer  of  that  duty,  was  one  of  fact  for  the  jury. 

Same:    assumption    or    bisk:    statute:    repeal    by    implication. 

3  The  statute  providing  that  where  machinery,  which  it  is  the  duty 
of  an  employer  to  furnish  in  a  reasonably  safe  condition,  is  defective 
or  out  of  repair,  a  servant  does  not  assume  the  risk  incident  to  its 
defective  condition  of  which  he  and  also  the  employer  had  knowl- 
edge unless  the  character  of  the  employee's  duties  required  him  to 
repair  the  same,  is  not  to  be  construed  as  including  such  risks 
as  are  incident  to  the  employment;  and  unless  it  was  plaintiff's 
duty  to  have  provided  guards  for  the  set  screws  by  which  he  was 
injured  he  cannot  be  held  to  have  assumed  the  risk  therefrom  as 
being  incident  to  his  employment.  The  statute  does  not  by  impli- 
cation repeal  the  one  requiring  .the  superintendent  or  owner  of  a 
manufacturing  plant  to  properly  guard  dangerous  machinery. 

Bame:     knowledge  of  danger:     presumption.     Where  the  unguarded 

4  condition  of  dangerous  machinery  had  been  apparent  for  such 
length  of  time  that  in  the  exercise  of  reasonable  care  and  diligence 
the  employer  should  have  known  thereof,  his  knowledge  of  the  con- 
dition will  be  presumed. 

Same:    contributory   negligence:     evidence.     The  defense   of   con- 

5  tributory  negligence  is  available  in  cases  arising  under  the  Factory 
Act.  In  the  instant  case  the  question  of  whether  plaintiff  was 
guilty  of  contributory  negligence  by  being  caught  on  the  unpro- 
tected set  screws  of  a  shaft  in  the  factory  of  his  employer  was  for 
the  jury. 

Same.    Ordinarily  the  questions  of  negligence  in  performing  a  service 

6  in  a  dangerous  way,  where  there  is  another  and  safe  way  for  its 
performance,  as  well  as  whether  the  servant  used  ordinary  care 
for  his  safety,  are  for  the  jury.  And  where  the  servant's  atten- 
tion was  diverted  he  is  not  held  to  the  same  degree  of  care  as 
otherwise,  and  where  he  is  thus  thrown  off  his  guard  the  question 
of  his  negligence  is  for  the  jury,  although  he  would  otherwise  be 
negligent. 

Same:    volunteers.    A  servant  who  acts  in  an  emergency  to  meet  con- 

7  ditions  requiring  attention  so  that  the  work  may  not  be  delayed  is 
not  subject  to  the  rules  governing  a  master's  liability  for  injury 
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to  a  mere  volunteer,  unless  the  work  was  the  special  duty  of  an- 
other. 

8ame:     damages:     excessive  vsbdict.    A  verdict  of  $10,000.  for  in- 

8    jury  to  a  stationary  engineer  thirty-eight  years  of  age  and  earning 

$80.  to  $90.  per  month,  resulting  in  several  operations  and  final  loss 

of  one  limb  below  the  knee  and  much  suffering,  is  held  excessive 

and  is  reduced  to  $8,000. 

Appeal  from  Woodbury  District  Court.— Hon.  F.  B.  Gaynor, 

Judge. 

Wednesday,  July  2,  1913. 

Action  for  damages  for  personal  injuries  sustained  by 
plaintiff  while  in  the  employ  of  defendant.  Verdict  and 
judgment  for  plaintiff  from  which  defendant  appeals. — 
Affirmed  on  condition. 

Parker,  Parrish  &  Miller  and  Shull,  Famsworth  & 
Sammis,  for  appellant. 

Wright  &  Sargent,  for  appellee. 

Withbow,  J. — I.  The  plaintiff  in  his  petition,  in  sub- 
stance, alleges :  That  he  is  a  resident  of  Sioux  City,  that  the 
defendant  is  an  Iowa  corporation,  and  that  it  is  engaged  in 
operating  plants  at  Sioux  City,  Iowa,  for  the  manufacture  of 
brick,  tile,  and  other  clay  products.  That  at  the  times  re- 
ferred to  in  the  petition  the  plaintiff  was  in  the  employ  of 
the  defendant  at  its  North  Riverside  plant,  "his  particular 
duties  being  that  of  timekeeper  for  the  men,  and  being  about 
the  plant  to  render  general  assistance  wherever  he  might  see 
that  the  same  was  necessary  for  the  purpose  of  keeping  the 
men  and  machinery  at  work,  with  a  view  to  avoiding  unneces- 
sary delays  and  loss  of  time  in  the  general  conduct  and  opera- 
tion of  said  manufacturing  plant."  That  while  thus  engaged 
on  the  29th  of  May,  1911,  plaintiff  came  in  contact  with  an 
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unprotected  and  unguarded  shafting  and  set  screw  used  in 
said  plant  and  kept  and  maintained  and  operated  therein  as 
a  part  of  the  machinery  for  the  manufacture  of  brick,  and 
as  a  result  thereof  the  lower  portion  of  plaintiff's  left  limb 
was  torn,  wrenched,  and  broken  so  that  amputation  thereof 
became  necessary,  and  the  plaintiff  became  permanently  dis- 
abled by  reason  of  the  loss  of  said  limb.  That  the  shafting 
referred  to  was  used  in  said  plant  for  the  purpose  of  operat- 
ing the  machinery  which  cuts  the  pressed  clay  on  the  con- 
veyor into  the  size  of  ordinary  brick  by  means  of  strands  of 
wire  operated  by  machinery  connected  with  the  said  shaft. 
That  on  said  date  plaintiff  had  passed  over  said  shaft  at  the 
usual,  ordinary,  and  customary  place  therefor  for  the  purpose 
of  fixing  one  of  said  wire  strands  which  had  broken.  That 
after  fixing  the  said  wire  plaintiff  started  to  return  over  said 
shafting  at  the  usual,  ordinary  and  customary  place.  That 
at  the  time  of  said  accident  there  was  a  collar  fastened  to  said 
shafting  by  means  of  bolts  or  set  screws  which  projected  over 
and  out  of  the  same  a  distance  of  about  an  inch,  the  ends  of 
said  bolts  being  rough  and  uneven  and  wholly  unprotected, 
and  said  collar  and  set  screws  or  bolts  and  shafting  all  being 
wholly  unprotected  and  unguarded,  contrary  to  the  provisions 
of  the  statutes  of  the  state  of  Iowa.  That  the  defendant  was 
negligent  in  failing  to  furnish  the  plaintiff  a  safe  place  to 
work,  and  in  maintaining  an  unprotected  and  unguarded 
shafting,  collar,  bolts,  or  set  screws  in  a  negligent  and  un- 
safe condition  without  protecting  or  guarding  the  same,  all 
contrary  to  the  provisions  of  the  laws  of  the  state  of  Iowa. 

That  immediately  south  of  the  shafting,  collar,  and  set 
screws  or  bolts  referred  to  there  is  a  narrow  railway  track 
on  which  cars  are  operated  that  carry  brick  from  the  conveyor 
to  the  drying  rooms,  and  as  the  plaintiff  was  about  to  descend 
in  the  proper  course  of  his  duty  on  the  south  side  of  the 
shafting  referred  to,  and  in  the  usual,  ordinary  place  there- 
for,  through  no  fault  or  negligence  of  his,  his  left  leg  came  in 
contact  with  one  of  said  unprotected  and  projecting  bolts  or 
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set  screws  which  was  used  for  the  purpose  of  holding  the 
collar  described  and  fastening  the  same  in  said  shafting,  and 
all  of  which  was  unguarded  and  unprotected.  That  said  un- 
guarded and  projecting  bolt  or  set  screw  caught  in  the  leg 
of  plaintiff's  trousers,  and  drew  the  lower  portion  of  plain- 
tiff's left  limb  in  and  about  said  shafting,  tearing  the  limb 
a  short  distance  above  the  ankle  almost  entirely  from  plain- 
tiff's  body,  necessitating  the  amputation  of  said  limb..  That 
in  consequence  plaintiff  has  been  obliged  to  submit  to  three 
operations  at  a  point  immediately  below  the. knee.  Plaintiff 
avers  that  he  was  free  from  negligence  contributing  to  said 
accident. 

In  its  answer  defendant  states:  That,  when  plaintiff 
sought  employment  from  defendant  some  sixty  days  pripr  to 
the  accident,  he  represented  to  defendant  that  he  was  an 
experienced  machinist,  accustomed  to  working  about  and  with 
machinery  and  with  men  working  at  plants  using  various 
kinds  of  machinery.  That  on  the  strength  of  such  represent- 
ations plaintiff  was  placed  in  charge  of  the  rooms  containing 
the  machinery,  and  especially  the  room  or  shed  where  he  was 
injured.  That  his  duties  consisted  of  overseeing  said  room 
and  machinery,  and  particularly  the  machinery  therein,  and 
of  seeing  that  the  machinery  was  kept  in  proper  condition 
and  order.  That,  if  any  machinery  or  set  screws  or  other 
parts  of  shafting  were  left  unguarded  in  a  condition  danger- 
ous to  persons  working  about  them,  it  was  plaintiff's  fault 
alone,  and  not  the  fault  of  any  one  else,  and  that  the  matter 
of  covering  and  guarding  the  machinery  complained  of  in 
plaintiff's  petition  as  causing  the  accident  was  a  simple 
matter,  and  required  only  a  covering  of  simple  material 
which  was  at  hand  and  could  be  had  at  any  time  by  the 
plaintiff,  and  that,  if  such  machinery  was  unguarded  and 
was  unprotected,  it  was  wholly  the  plaintiff's  fault,  for  which 
he  cannot  be  heard  to  complain.  Defendant  pleads  that  plain- 
•  tiff  assumed  the  risk,  if  any,  which  caused  his  injury,  and 
was  guilty  of  contributory  negligence. 
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II.    The  charge  of  negligence  submitted  by  the  trial 

court  to  the  jury  was  the  alleged  failure  of  the  defendant  to 

have  a  proper  guard  over  the  collar  on  the  revolving  shaft,  by 

which  the  set  screw  and  shaft  would  be  cov- 
1.  iciaraB  amd  ,        ,    ,  .        .  , 

suKVAMT :  ered.  and  this,  with  the  issues  of  assumption 

failure  to  '  '  F 

KJchiner  •        °*  ™^  an(^  contributory  negligence,  became 
negligence/        the  subject  of  inquiry. 

There  is  no  controversy  over  the  fact  that  the  set 
screw  on  the  collar  of  the  revolving  shaft  was  unguarded. 
Such  condition  was  therefore  one  which  the  provisions  of 
Code,  Section  4999-a2,  requires  shall  be  protected  against, 
by  making  it  the  duty  of  the  owner  or  person  in  charge  of 
such  machinery  to  keep  it  properly  guarded.  A  failure  to 
meet  such  duty  is  negligence.  Kirchoff  v.  Supply  Co.,  148 
Iowa,  508 ;  Bromberg  v.  Laundry  Co.,  134  Iowa,  38. 

Stated  correctly  in  its  application  to  this  case,  the  de- 
fendant claims  that  the  character  of  plaintiff's  employment 
and  the  services  he  was  to  render  were  such  that  he  stood  in 

the  place  of  his  principal  as  to  all  matters  per- 
2"  piriScipaV-*  taining  to  the  care  of  the  machinery,  and, 
nce#  occupying  that  position  and  being  charged 

with  such  duty,  he  should  not  be  permitted  to  recover 
for  dangerous  conditions  which  it  was  his  duty  to  keep  safe. 
It  was  left  to  the  jury  to  determine  as  a  question  of  fact  the 
nature  of  plaintiff's  employment  and  whether  such  duty 
rested  upon  him.  It  is  claimed  by  the  defendant  that  the 
evidence  was  such  that  the  trial  court  erred  in  not  directing  a 
verdict  for  the  defendant  on  this  ground ;  and  also  that,  be- 
cause of  the  proof  as  to  that  relation  between  plaintiff  and 
defendant  and  his  resulting  duty,  the  verdict  is  without  sup- 
port in  the  law. 

The  question  thus  presented  requires  a  somewhat  ex- 
tended reference  to  the  testimony.  Prior  to  his  coming  to 
Sioux  City,  the  plaintiff  had  been  in  various  places  as  a 
worker  about  stationary  engines.  He  had  been  employed  by 
the  American  Smelting  &  Refining  Company  in  Utah,  starting 
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as  oiler  and  assistant  engineer,  having  two  engines  under  his 
charge,  and  in  the  absence  of  the  engineer  he  had  charge  of 
the  whole  plant.  In  the  latter  days  of  his  employment  by  that 
company  he  was  first  assistant  engineer.  He  was  without 
practical  experience  as  to  the  work  in  a  brick-making  plant. 
These  facts  are  given  as  bearing  upon  his  knowledge  of  ma- 
chinery and  the  nature  of  his  employment  by  the  defendant, 
which  had  been  arranged  by  plaintiff's  half -brother,  and  upon 
which  plaintiff  came  from  the  west  to  Sioux  City.  Upon  his 
arrival  he  was  introduced  to  Mr.  Terrell,  who  he  was  told  was 
foreman  of  the  entire  plant,  and  also  that  each  department 
had  a  foreman  of  its  own.  Mr.  Terrell's  son  had  supervision 
of  that  part  of  the  plant  that  made  the  brick,  and  a  Mr.  Mosler 
had  supervision  of  them  when  taken  to  the  kiln.  Plaintiff 
testified  that,  when  he  came  to  the  plant,  the  younger  Terrell 
was  let  go,  and  plaintiff  was  expected  to  take  his  place  as 
soon  as  he  got  acquainted  with  the  work,  having  been  em- 
ployed for  that  purpose.  His  particular  employment  was  to 
keep  the  time  of  the  men,  an  account  of  the  brick  that  were 
made,  make  report  of  these  matters,  and,  as  stated  by  him, 
to  be  as  useful  as  he  could  around  the  plant,  but  he  testified 
that  he  had  no  authority  over  the  men.  At  times  when  it  was 
needed  he  repaired  the  track  and  fixed  the  tunnels. 
Defendant  further  testified  in  substance  as  follows : 

I  went  to  work  for  the  Paving  Brick  Company  April 
10th.  The  accident  occurred  May  29th.  I  worked  all  the 
time  between  these  dates.  Every  working  day.  I  was  in  and 
about  this  room  each  day  I  worked.  I  became  familiar  to  a 
certain  extent  during  the  weeks  I  worked  there  with  the 
conditions  about  the  room  in  which  I  worked.  I  knew  it  was 
a  part  of  my  duty  to  know  the  general  condition  of  the  track 
and  the  machinery,  and  of  the  tools  that  were  in  use  there. 
This  collar  I  have  spoken  of  was  uncovered  at  the  time  I  went 
to  work.  I  saw  it  many  times  a  day.  I  did  not  observe 
before  the  accident  whether  or  not  the  bolts  that  were  used 
in  this  collar  projected  beyond  the  burrs.  I  was  within  a 
few  inches  or  a  few  feet  of  this  collar  every  day  many  times 
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a  day,  and  its  condition  and  location  were  perfectly  familiar 
to  me.  A  man  who  is  capable  of  acting  as  engineer,  and  has 
had  the  experience  in  that  capacity  that  I  have,  had  ought 
to  know  the  general  run  of  machinery.  I  do  not  think  there 
is  anything  about  a  simple  shaft  such  as  the  one  in  operation 
at  the  time  I  was  hurt  that  a  man  of  my  experience  would 
not  fully  know  and  understand.  As  a  matter  of  fact,  in  a 
general  way  I  did  know  and  understand  what  there  was  in 
relation  to  that  shaft,  and  the  danger  that  might  attend  being 
around  it.  I  knew  that,  where  there  was  an  exposed  collar 
on  the  shaft  such  as  this  one  that  injured  me,  it  was  liable  to 
catch  a  man's  trousers  if  he  got  too  close  to  it,  and  thus  hurt 
him.  I  knew  that  when  a  man  is  working  about  a  revolving 
shaft  or  a  collar  of  this  character,  with  loose  trousers  turned 
up  at  the  bottom,  they  are  liable  to  catch,  and  he  is  apt  to 
get  hurt  if  he  gets  close  enough  to  the  shaft.  If  you  get 
close  enough  for  the  projecting  bolts  to  catch  in  your  trousers 
you  are  going  to  get  hurt.    I  knew  that. 

In  his  employment  plaintiff  made  regular  reports  as  to 
the  work  in  the  department  in  which  he  was  engaged,  issued 
time  checks  to  the  men,  and  furnished  information  as  to  the 
work  and  the  men,  all  of  which  reports  were  signed  by  him 
as  foreman.    Concerning  this  plaintiff  testified : 

While  at  work  out  there  I  took  my  orders  and  instructions 
from  Mr.  Terrell.  I  filled  out  the  reports  that  were  signed 
by  me.  They  had  the  printed  word  'foreman'  underneath. 
These  were  daily  reports  sent  in  to  the  main  office  in  regard 
to  how  many  brick  was  made.  There  was  also  a  daily  report 
of  the  time  of  the  men.  I  kept  the  time  of  the  men.  Mr. 
Fairchild  explained  to  me  that  I  was  to  get  familiar  with 
the  work  there,  and  that  in  case  anything  broke  down,  and 
I  could  help  fix  it,  I  was  to  help  fix  it.  Up  to  the  time  of  the 
accident  Mr.  Fairchild  never  placed  me  in  the  position  of 
foreman  of  the  plant.  I  never  understood  that  I  had  any 
such  duties  of  a  foreman  in  connection  with  the  plant. 

William  Stower,  a  witness  for  defendant,  testified  that  he 
was  employed  in  the  plant  for  sixteen  years  prior  and  up  to 
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the  time  of  the  accident,  and  since  then  had  been  inside  fore- 
man,  succeeding  plaintiff,  Wheeler.    He  further  said: 

Mr.  Wheeler  was  inside  foreman  when  I  was  there.  The 
duties  of  the  inside  foreman  are  to  keep  all  of  the  machinery 
in  shape,  and  place  the  men  where  they  can  be  of  some 
advantage.  He  has  to  keep  all  of  the  time  of  these  inside 
men,  the  hill  gang  and  some  of  the  car  pushers  on  the  outside. 
Mr.  Wheeler  performed  the  duties  which  I  mentioned  during 
the  time  he  was  there.  There  was  no  other  inside  foreman 
there  during  his  time.  J.  Terrell  had  been  foreman  previous 
to  Wheeler's  coming.  Mr.  Wheeler  and  I  spoke  about  the 
collar  being  uncovered.  I  could  not  say  exactly  when  it  was. 
It  was  somewhere  around  three  weeks  before  the  accident. 
We  just  happened  to  be  standing  there  alongside  of  it,  and 
I  happened  to  speak  of  it.  He  said  we  will  have  to  get  at 
it  and  cover  this  collar.  I  did  not  say  anything  in  reply. 
There  was  nothing  further  done  at  that  time  or  subsequently 
with  reference  to  covering  it. 

Q.  N.  Fairchild,  president  of  the  defendant  company, 
testified  that  the  arrangements  for  the  employment  of  the 
plaintiff  were  made  through  one  Wiringer,  a  step-brother 
with  whom  the  general  nature  of  the  employment  was  dis- 
cussed, and  that  plaintiff,  if  employed, 

Was  to  have  charge  of  the  inside  machinery  of  the  plant 
and  be  foreman  over  the  men  in  that  department,  to  keep 
the  time  for  the  men  in  his  department,  and  also  in  the  hill, 
in  the  clay  bank.  We  paid  him  $80  per  month,  higher  wages 
than  were  paid  to  an  ordinary  workman.  It  was  Wheeler's 
duty  in  that  department  to  see  that  the  machinery  was  kept 
in  proper  condition  and  in  regular  order,  and  to  do  what 
might  be  necessary  to  keep  it  so.  There  was  no  one  else  in 
authority  in  that  matter  outside  of  the  general  superintendent. 
I  did  not  give  any  personal  attention  to  the  condition  of  this 
collar  on  the  shaft.  I  know  that  sheet  steel  was  used  to  make 
the  covering  for  a  collar  such  as  that.  The  material  was 
there,  and  might  have  been  procured  by  Mr.  Wheeler  at  any 
time  for  that  use.  I  never  heard  Mr.  Wheeler  complain  to 
any  person,  myself  included,  regarding  the  danger  of  this 
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uncovered  collar  or  of  his  inability  to  get  material  to  make 
it  safe.  He  never  said  anything  at  all  about  it.  (On  cross- 
examination  this  witness  said:)  Mr.  Wheeler  had  something 
like  forty  or  forty-five  men  to  look  after.  Some  of  them  were 
out  in  the  day  pit.  They  would  run  from  seven  to  ten  men 
right  in  that  room  where  this  table  is  situated.  Deno  merely 
oiled  the  machinery  at  stated  times.  Stower  was  the  general 
repair  man. 

Frank  Terrell,  superintendent  of  the  plant,  testified : 

It  was  my  duty  to  see  that  everything  was  working 
right.  I  had  charge  yet.  There  were  three  departments, 
each  having  a  foreman.  My  son,  J.  Terrell,  was  foreman 
inside.  He  quit,  and  Wheeler  took  his  place.  My  son  had 
charge  of  the  machinery  as  well  as  the  men.  These  foremen 
were  subject  to  my  orders*  When  Wheeler  went  to  work, 
he  took  the  same  duties  that  my  son  had  performed.  I 
ordered  him  to  do  so  when  he  came.  My  son  stayed  there 
with  him  three  or  four  days  after  Wheeler  had  gone  in  there. 
I  told  Wheeler  that  my  son  would  show  him  what  there  was 
to  do ;  that  is  all  the  instructions  I  gave  him  at  the  time.  I 
left  him  with  my  son.  For  the  first  two  weeks  after  my 
son  left  I  was  in  that  part  of  the  plant  pretty  often.  I 
wanted  to  see  that  everything  was  all  right;  and,  if  anything 
was  wrong,  I  would  tell  Wheeler  about  it.  .  I  was  told  that 
he  had  not  had  practical  experience  in  the  making  of  brick. 
After  he  had  been  there  a  week  or  two,  I  did  not  go  in  so 
often  as  he  was  handling  the  business  so  that  it  was  not 
necessary. 

Henry  G.  Wiringer,  step-brother  of  plaintiff,  arranged 
with  Mr.  Fairchild,  the  superintendent,  for  the  employment 
of  plaintiff.  He  testified  that  nothing  was  said  about 
Wheeler's  duties;  that  he  was  to  go  out  and  get  acquainted 
with  the  work.  Mr.  Fairchild  contemplated  enlarging  his 
Sioux  City  and  another  plant,  and  was  looking  for  a  man  who 
could  fill  the  position  of  general  superintendent  of  both 
plants ;  understood  that  his  brother  was  only  at  the  plant  on 
trial,  occupying  a  subordinate  position. 
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We  have  given  the  substance  of  all  the  testimony  which 
has  any  direct  bearing  upon  the  nature  of  plaintiff's  employ- 
ment, and  now  direct  our  inquiry  to  the  question  whether  it 
was  such  as  to  require  a  holding  by  the  lower  court  that  it 
was  an  affirmative  duty  resting  on  plaintiff  as  "one  having 
charge  of  ...  an  establishment  where  machinery  is 
used"  to  see  that  it  was  protected  as  required  by  Code,  Sec- 
tion 4999-a2.  As  will  be  noted  from  a  reading  of  the 
evidence  above  set  out,  there  was  presented  the  claim 
on  the  part  of  the  plaintiff  that  while  the  nature  of  his 
employment  was  such  that  both  parties  expected  that,  if 
shown  to  be  qualified,  he  was  to  become  foreman,  there  is 
evidence  tending  to  support  his  claim  that  he  had  not  been 
placed  in  full  charge,  and  although  performing  many  of  the 
duties  required  of  a  foreman  was  yet  on  trial.  It  is  true  that 
he  made  reports  upon  blanks  furnished  for  that  purpose, 

m 

signing  them  above  the  word  "foreman"  printed  upon  the 
form,  but  that  is  not  conclusive  as  to  his  relation  and  duty, 
although  it  was  a  fact  which  had  bearing  upon  the  question. 
Plaintiff  testified  that  he  had  not  yet  been  placed  in  full 
charge.  His  step-brother,  by  whom  the  employment  was  ar- 
ranged, with  Mr.  Fairchild,  testified  as  to  the  understanding 
that  plaintiff  was  to  work  for  a  time  and  demonstrate  his  fit- 
ness before  he  should  be  placed  in  full  charge.  The  testimony 
of  Fairchild,  Terrell,  and  Stower,  while  tending  to  show  a 
different  arrangement,  and  that  the  plaintiff  was  in  full 
charge,  in  some  respects  corroborates  the  plaintiff.  While  the 
defendant  would  not  be  concluded  by  plaintiff's  statement  as 
to  what  he  understood  his  duties  to  be,  especially  if  he  did 
in  fact  assume  and  discharge  the  duties  of  foreman,  yet,  if 
the  defendant  knew  or  had  reason  to  believe  that  plaintiff 
did  not  yet  consider  that  he  had  been  placed  in  full  charge, 
then  its  obligation  to  keep  its  machinery  in  safe  condition  was 
not  delegated  to  him. 

As  to  this  ultimate  question,  as  we  have  noted,  there  was 
a  dispute  in  fact,  which  the  trial  court  properly  submitted  to 
the  jury. 
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III.  It  is  next  contended  that  plaintiff  assumed  the 
risk  incident  to  his  employment.  Chapter  219,  Acts  33d  Gen- 
eral Assembly,  is  as  follows: 

That  in  all  cases  where  the  .  .  .  machinery  .  .  . 
of  an  employer  (are)  is  defective  or  out  of  repair,  and  where 
it  is  the  duty  of  the  employer  from  the  character  of  the 
.  .  .  machinery  ...  to  furnish  reasonably  safe  ma- 
chinery .  .  .  the  employee  shall  not  be  deemed  to  have 
assumed  the  risk  .  .  .  growing  out  of  any  defect  as 
aforesaid,  of  which  the  employee  may  have  had  knowledge 
when  the  employer  had  knowledge  of  such  defect,  except 
when  in  the  usual  and  ordinary  course  of  his  employment 
it  is  the  duty  of  such  employee  to  make  the  repairs,  or 
remedy  the  defects.  Nor  shall  the  employee  under  such  con- 
ditions be  deemed  to  have  waived  the  negligence,  if  any, 
unless  the  danger  be  imminent  and  to  such  extent  that  a 
reasonably  prudent  person  would  not  have  continued  in  the 
prosecution  of  the  work;  but  this  statute  shall  not  be  con- 
strued so  as  to  include  such  risks  as  are  incident  to  the 
employment. 

It  is  claimed  by  the  defendant  that  in  four  respects  the 
statute  is  without  protective  application  to  plaintiff. 

First.  That  it  was  the  duty  of  plaintiff  in  the  ordinary 
course  of  his  employment  to  make  the  repairs.  This  proposi- 
tion has  been  considered  in  the  preceding  division  of  this 
opinion,  leaving  it  as  a  question  to  be  determined  by  the  jury. 

Second.  That  the  risk  was  incident  to  his  employment. 
We  are  not  disposed  to  the  view  that  it  was  the  intent  of  the 
Legislature  in  exempting  from  the  provisions  of  the  quoted 

statute  such  risks  as  are  incident  to  the  em- 

8*  Son  "of  riS?^  ployment  to  thereby  leave  unchanged  the  law 

repeal  bv  as  it  was  prior  to  the  enactment  of  chapter 

implication.  _^  _  . 

219 ;  nor  can  it  be  construed  as  repealing  by 
implication  any  of  the  provisions  of  Code,  Section  4999-a2. 
The  particular  language  upon  which  defendant's  second  point 
is  based  evidently  was  intended  to  exempt  a  master  from 
liability  for  such  damages  and  possible  injuries  as  might  re- 
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suit  to  the  servant  in  an  employment  essentially  hazardous  in 
itself,  independent  of  the  mechanical  means  by  which  such 
work  would  be  done,  which  might  not  be  inherently,  but  only 
casually,  dangerous;  but  could  not  fairly  nor  reasonably  be 
construed  to  carry  the  exemption  to  that  which  the  law  ex- 
pressly declares  to  be  an  affirmative  and  continuing  duty  on 
the  part  of  the  master.  The  risk  which  plaintiff  encountered, 
and  which  resulted  in  his  injury,  arose,  not  out  of  the  general 
nature  of  his  employment  in  the  particular  work  and  at  the 
particular  place,  but  from  an  unsafe  condition  of  one  of  the 
mechanical  agencies  used  in  carrying  on  the  work.  Giving 
effect  to  the  statute  imposing  the  duty  upon  the  master  in  the 
light  of  the  evident  purpose  of  the  Legislature  in  the  enact- 
ment of  chapter  219,  we  are  clear  that,  unless  it  were  the  duty 
of  plaintiff  himself  to  have  made  the  repairs,  he  could  not  be 
held  to  have  assumed  the  risk  as  an  incident  to  his  employ- 
ment. 

Third.  That  the  evidence  fails  to  show  that  defendant 
had  knowledge  of  the  defect.  The  particular  condition  of 
which  complaint  is  made  had  been  open  and  apparent  for  a 

4  same  •  knowi-  *onS  ^me  P"or  to  ^e  accident.  It  had  been 
Sanger'  pre-  ^e  subject  of  mention  between  Stower  and 
sumption.  Wheeler.     There   was   evidence   tending   to 

show  that  it  was  the  duty  of  the  former  to  keep  the  machinery 
in  proper  condition.  If  so,  his  knowledge  of  the  dangerous 
condition  was  the  knowledge  of  the  defendant.  But,  even  if 
it  were  not  his  duty,  it  devolved  upon  some  one  by  reasonable 
inspection  to  know  the  condition  of  the  shaft  and  guard  it; 
and,  when  as  in  the  present  case  the  condition  was  apparent 
for  so  long  a  time  that  in  the  exercise  of  reasonable  care  and 
observation  it  might  have  been  known  by  the  master  from 
such  facts,  knowledge  may  be  presumed.  The  evidence  war- 
rants a  finding  that  defendant  had  knowledge  of  the  condition. 
Fourth.  That  the  danger  encountered  by  plaintiff  in  what 
he  was  doing  immediately  preceding  the  accident,  in  view  of 
his  knowledge  of  the  exposed  set  screws  and  turning  shaft  or 
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rod,  was  imminent  and  to  such  an  extent  that  a  reasonably 
prudent  person  would  not  have  continued  in  the  prosecution 
of  the  work.  This  proposition  is  so  blended  with  that  of  con- 
tributory negligence,  upon  which  defendant  also  relies,  that 
we  will  consider  it  in  that  connection. 

IV.  In  plaintiff's  petition,  the  substance  of  which  is 
given  at  the  opening  of  this  opinion,  is  a  description  of  the 
machine  or  that  part  of  it  which  is  claimed  to  have  been  dan- 

gerous  and  unguarded.     To  aid  in  a  better 

Kgence^7  evf-*"    understanding  0f  the  .claim  that  plaintiff's 

deuce.  negligence  contributed  to  his  injury,  we  deem 

it  necessary  to  more  particularly  describe  the  machine  and  *ts 

surroundings : 

In  the  plant  there  is  a  'conveyor  table,'  which  runs 
east  and  west,  and  on  which  a  continuous  stream  of  green 
pressed  clay,  the  width  and  thickness  of  ordinary  brick, 
travels  by  means  of  a  conveyor  belt  westerly  to  a  point,  where 
it  is  cut  into  the  proper  lengths  by  wire  strands  attached  to 
the  arms  of  a  wheel.  After  passing  this  wire  cutter,  the 
brick  continues  to  travel  along  the  table  still  farther  west, 
where  they  are  picked  off  by  men  and  placed  on  cars  immedi- 
ately south  of  the  conveyor  table.  When  a  car  is  loaded,  it 
is  pushed  east  on  a  track  past  the  point  where  plaintiff  was 
injured  to  what  is  known  as  a  transfer  track,  thence  into  the 
burning  or  drying  kilns.  The  east  and  west  track  parallels 
the  conveyor  table  with  the  north  rail  about  twenty-eight 
inches  from  the  shaft  that  caught  plaintiff.  The  car  projects 
about  four  inches  over  the  rail,  which  would  leave  a  space 
between  the  revolving  shaft  and  a  moving  car  of  twenty-four 
inches. 

Movements  of  cars  over  this  track  were  as  frequent  as 
was  necessary  to  remove  the  brick,  when  cut,  to  the  kiln  for 
burning. 

Plaintiff's  description  of  the  happening  of  the  accident 
and  of  his  conduct  immediately  preceding  it,  is  as  follows : 

My  accident  occurred  about  7:30  or  between  7:30  and 
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8  o'clock  in  the  morning.  The  morning  of  the  accident,  as 
I  passed  this  machine,  there  was  a  wire  broken  on  the 
machine ;  and,  in  order  to  keep  things  going,  I  went  over  the 
machine  and  shut  it  off  and  fixed  this  wire,  and  as  soon  as  I 
had  it  fixed  I  started  np  the  machine  and  came  back  over 
the  machine  to  go  outside  to  do  something,  and  in  coming 
down  I  put  one  knee  on  each  side  of  this  belt  of  the  conveyor, 
and  then  I  brought  my  right  knee  on  the  inside  and  the  left 
knee  on  the  outside,  and  I  brought  my  right  foot  down  and 
put  it  on  that  I-beam  close  to  the  ground,  and  in  bringing 
my  left  foot  down  I  looked  around  to  see  if  there  was  a  car 
coming,  because  I  intended  to  cross  the  track,  and  in  doing 
that  I  looked  around  and  I  got  my  leg  too  close  to  the  shaft. 
If  I  hadn't  put  my  foot  on  the  ground,  and  hadn't  looked 
for  the  car,  I  would  have  been  all  right.  I  heard  a  car 
coming  at  the  time  I  looked.  I  looked  down  there  before 
I  put  my  foot  on  the  I-beam,  and  knew  what  I  was  doing, 
where  I  was  placing  it.  My  right  foot  was  to  the  right  of 
the  collar.  I  knew  that  the  shaft  was  revolving  at  the  time, 
and  I  knew  that  collar  was  there  exposed.  I  had  seen  it  there 
every  day  during  the  days  I  had  been  working  there  and  many 
times  each  day.  I  knew  that  bolts  projected  to  some  extent 
beyond  the  surface  of  the  collar.  It  was  my  idea  when  I 
put  my  right  foot  on  the  I-beam  that  I  was  going  to  stretch 
clear  across  and  put  my  left  foot  on  the  ground  between  the 
shaft  and  the  track.  The  shaft  is  two  and  a  half  feet  from 
the  top  of  the  table.  At  the  time  I  was  upon  the  table  and 
before  attempting  to  get  down  I  knew,  of  course,  that  cars 
were  liable  to  be  moving  at  that  particular  time.  I  don't 
remember  putting  my  left  foot  down  on  the  I-beam.  As  I 
brought  it  down,  I  looked  to  see  if  the  car  was  coming  (from 
the  west  on  the  transfer  track) ,  and  it  got  caught,  but  where 
my  foot  was  when  it  got  caught  I  don't  know.  All  I  know 
is  what  I  intended  to  do. 

In  his  cross-examination  plaintiff  testified  as  follows : 

Q.  You  knew  you  was  bringing  your  foot  down  there  very 
close  to  that  exposed  collar?  A.  I  had  it  plenty  far  enough 
away  from  it.  Q.  Just  a  mere  glance  was  all  you  needed  to 
give  to  see  if  that  car  was  coming.  A.  Yes,  sir,  and  as  I 
did  that  I  got  caught.    Q.  Do  you  mean  to  say  although  you 
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knew  perfectly  well  the  condition  of  this  collar,  and  that  your 
right  foot  was  within  a  few  inches  of  that,  that  simply  turn- 
ing your  head  that  you  might  glance  up  the  track  took  your 
attention  away  from  the  collar  so  that  you  got  caught?  A. 
I  must  have.  Q.  I  ask  you  whether  as  a  matter  of  fact, 
testifying  under  oath,  whether  the  glance  you  gave  up  this 
track  was  sufficient  to  cause  you  to  put  your  foot  on  this 
collar  where  the  collar  might  reach  you?  A.  I  did,  or  I 
wouldn't  have  got  caught.  Q.  I  ask  you  if  as  a  matter  of 
fact,  when  you  came  to  get  off  the  table  that  morning,  you 
were  thinking  of  this  knuckle  and  its  exposed  condition  at 
the  time  you  put  your  foot  down  on  this  beam,  and,  when 
you  attempted  to  step  over  the  knuckle  with  your  left  foot, 
did  you  have  that  in  mind?  A.  Yes,  sir.  Q.  You  knew  it 
was  a  dangerous  thing  to  do,  and  it  might  catch  you  unless 
you  was  careful?  A.  Yes,  sir;  there  was  a  chance  of  get- 
ting hurt.  I  don't  think  there  was  anything  about  a  simple 
shaft  such  as  the  one  in  operation  at  the  time  I  was  hurt  that 
a  man  of  my  experience  would  not  fully  know  and  under- 
stand. As  a  matter  of  fact,  in  a  general  way,  I  did  know 
and  understand  what  there  was  in  relation  to  that  shaft  and 
the  danger  that  might  attend  being  around  it.  I  know  that, 
where  there  was  an  exposed  collar  on  the  shaft  such  as-  this 
one  that  injured  me,  it  was  liable  to  catch  a  man's  trousers 
if  he  got  too  close  to  it,  and  thus  hurt  him.  I  know  that, 
when  a  man  is  working  about  a  revolving  shaft  or  collar  of 
this  character  with  loose  trousers  turned  up  at  the  bottom, 
they  are  liable  to  catch,  and  he  is  apt  to  get  hurt  if  he  gets 
close  enough  to  the  shaft.  If  you  get  close  enough  for  the 
projecting  bolts  to  catch  in  your  trousers,  you  are  going  to 
get  hurt.  I  knew  that.  I  wasn't  exposing  myself.  I  was 
all  right  if  I  hadn't  looked  up  to  see. if  a  car  was  coming.  I 
was  in  the  clear. 

It  was  shown  that  the  place  where  plaintiff  was  crossing 
was  the  usual  place  for  getting  over  the  table,  although  on  a 
part  of  the  casting  of  the  machine  or  conveyor  table  there  was 
a  projection  which  afforded  a  safe  means  of  getting  over,  and 
away  from  the  exposed  knuckle  and  set  screw ;  also,  that  there 
was  a  safe  way  around  the  table,  by  which  crossing.it  could 
be  avoided,  and  that  plaintiff  was  familiar  with  the  surround- 
ings. 
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That  the  rule  of  contributory  negligence  is  applicable  to 
cases  arising  under  the  Factory  Act  (Code  Supp.  4999-A2), 
we  have  recently  held  in  Verlin  v.  V.  S.  Gypsum  Co-.,  154 
Iowa,  7£3;  Stephenson  v.  Brick  Co.,  151  Iowa,  376.  We 
therefore  pass  to  the  inquiry  whether  under  the  facts  as  shown 
in  the  record  the  plaintiff  was  as  a  matter  of  law  guilty  of 
such  negligence  as  must  defeat  recovery.  The  evidence  tends 
to  show  that  the  plaintiff  was  crossing  at  the  place  where  such 
was  usually  and  ordinarily  done  by  the  employees  as  the  de- 
mands upon  them  might  require  such  action.  There  was  an 
element  of  danger  involved  in  so  doing  when  the  shaft  was 
revolving,  and  this  plaintiff  testifies  was  recognized  and  fully 
understood  by  him,  but  it  is  further  testified  by  him  that  by 
exercising  ordinary  care  in  placing  his  feet  danger  could  be 
avoided,  and  this  he  asserts  he  was  doing  up  to  the  moment 
when  his  attention  was  diverted  by  what  he  thought  to  be  the 
approach  of  a  car  on  the  tracks  over  which  he  was  at  the  time 
crossing.  Assuming  the  place  to  have  been  a  dangerous  one, 
involving  apparent  risk,  and  that  there  was  another  place 
which  afforded  a  safe  means  of  getting  across,  it  does  not 
necessary  follow  that  in  adopting  the  more  hazardous  one  the 
plaintiff  was  negligent  as  a  matter  of  law,  if  there  was  reason 
to  believe  that  the  act  could  be  safely  done  in  exercising  or* 
dinary  care. 

"Ordinarily  the  question  of  negligence  in  adopting  a 

dangerous  way  of  accomplishing  a  task  when  a  safe  way  is 

open  is  one  of  fact  for  the  jury,  as  well  as  whether  the  person 

used  ordinary  care  to  protect  himself  from 
e.  samb. 

injury:"  Gibson  v.  Railway  Co.,  107  Iowa, 
596 ;  Norris  v.  Cudahy  Packing  Co.,  124  Iowa,  748 ;  Stephen- 
son v.  Brick  Co.,  supra;  Bailey  on  Injuries,  page  472.  The 
manner  in  which  plaintiff's  accident  happened  was  such  that, 
but  for  the  claim  of  diverted  attention,  it  would  fairly  follow 
that  with  his  knowledge  of  the  situation  and  so  placing  his 
foot  and  leg  that  his  trousers  were  caught  by  the  revolving 
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knuckle  and  set  screw,  he  did  not  as  a  matter  of  law  act  with 
reasonable  care.  There  is,  however,  to  be  considered  the 
further  condition  as  given  in  his  testimony  that  while,  as  he 
says,  he  was  making  the  crossing  'and  exercising  such  care 
that  he  would  have  avoided  injury,  his  attention  was  tem- 
porarily diverted  by  what  he  thought  was  the  approach  of 
a  car,  and  which  unless  avoided  would  have  been  a  source  of 
danger  to  him.  Whether  a  car  was  in  fact  coming  is  not 
clearly  shown;  but  it  was  left  to  the  jury  under  proper  in- 
structions to  determine  whether  plaintiff's  attention  was 
momentarily  diverted,  and  the  record  was  such  as  to  warrant 
the  submission  of  that  question,  if  the  other  facts  were  suth 
that  a  verdict  should  not  have  been  directed  for  defendant. 

The  authorities  generally  are  to  the  effect  that  one  whose 
attention  is  diverted  is  not  to  be  held  to  the  same  closeness 
of  observation  as  he  would  otherwise  be ;  and  where  his  act, 
but  for  such  diverted  attention,  would  have  been  negligent, 
upon  proof  tending  to  show  conditions  throwing  him  off  his 
guard,  the  question  of  his  negligence  is  one  for  the  jury. 
Taylor  v.  Wabash  Ry.  Co.,  112  Iowa,  160,  and  cases  cited; 
Lorenz  v.  B.,  C.  &  N.  Ry.  Co.,  115  Iowa,  377 ;  Marnan  v.  C, 
R.  L  &  P.  Ry.  Co.,  156  Iowa,  457.  The  case  of  Miller  v.  Monu- 
ment Co.,  141  Iowa,  701,  cited  by  the  appellant,  rested  upon 
the  fact  that  the  employe  while  knowing  of  a  dangerous 
condition  in  the  floor  where  he  was  working  forgot  it,  and 
received  injury.  There  is  a  clear  distinction  between  forget- 
fulness  which,  unless  there  are  circumstances  that  excuse  it, 
is  one  phase  of  negligence,  and  a  sudden  arising  of  conditions 
which  throw  one  off  his  guard,  and  for  the  moment  without 
fault  on  his  part  divert  his  attention  from  a  danger  not  for- 
gotten, but  guarded  against.  We  think  the  rule  of  the  cited 
case  is  not  applicable  nor  in  contradiction  of  the  cases  above 
referred  to. 

V.  It  is  further  contended  by  the  appellant  that  in 
the  particular  act  which  had  engaged  the  plaintiff  just  pre- 
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>  ceding  his  accident,  that  of  fixing  the  broken  wire,  he  was  a 

I  7   same-  mere  ▼olmiteer  outside  of  his  employment, 

volunteers.         g^  that  defendant  owed  him  no  duty  to  keep 

the  machinery  guarded.    The  rule  as  to  the  exemption  of  a 

master  from  liability  to  injuries  to  a  mere  volunteer,  and 

upon  which,  as  a  general  statement,   the  authorities  are 

!  agreed,  does  not  we  think  find  application  here.     The  em- 

L  ployment  of  plaintiff  was  of  a  general  nature,  not  confined  to 

i 

any  particular  duty,  but  for  the  purpose  among  other  things 
of  giving  care  to  matters  requiring  prompt  attention  that  the 
work  might  not  be  delayed.  Such  was  entirely  consistent 
with  a  finding  by  the  jury  that  he  was  not  in  charge  of  the 
machinery. 

Acting  in  an  emergency  to  meet  a  condition  requiring 
attention  and  which  is  necessary  to  be  remedied  before  the 
work  can  proceed,  does  not  constitute  one  a  volunteer,  unless 
it  appears,  as  it  does  not  in  this  case,  that  that  which  was 
done  by  him  was  the  special  duty  of  another. 

VI.  Several  instructions  given  by  the  trial  court  are 
criticised  and  urged  as  error ;  also  error  is  charged  in  refus- 
ing to  give  instructions  requested  by  defendant.  We  have 
considered  the  instructions  given  and  refused.  Without  set- 
ting them  out  or  discussing  them  more  in  detail,  it  is  suffi- 
cient to  say  that  the  instructions  given  are  in  harmony  with 
the  law  which  we  find  to  be  applicable  to  the  facts  in  this 
case,  and  are  not  erroneous.    The  instructions  offered  by  the 

/  defendant  presented  a  theory  of  the  case  indicated  by  its 

allegations  of  error  as  considered  in  this  opinion,  and  which 
we  think  cannot  be  upheld.  We  find  no  error  arising  on  the 
trial. 

VII.  The  jury  rendered  a  verdict  in  favor  of  plaintiff  in 
the  sum  of  $10,000.  This  is  urged  to  be  excessive,  and  as 
resulting  from  passion  and  prejudice.    At  the  time  of  his 

injury  plaintiff  was  thirty-eight  years  old, 
ages : '  exce*      and  according  to  the  life  tables  had  an  ex- 
pectancy of  almost  thirty  years.    Prior  to  his 
injury  he  had  been  in  good  health,  with  capabilities  fitting 
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him  for  other  than  common  labor.  He  earned  from  $80  to 
$90  per  month.  The  injury  was  of  such  nature  as  to  cause 
much  suffering,  and  different  operations.  Amputation  was 
below  the  knee. 

There  is  no  fixed  standard  of  compensation  applicable  to 
cases  of  this  character,  although  as  a  basis  of  recovery  the 
jury  should  consider  among  other  things  the  extent  to  which 
earning  capacity  has  been  impaired  by  the  injury.  Taking 
into  consideration  the  extent  of  plaintiff's  injury,  with  the 
knowledge  common  to  all  that  it  disqualifies  him  only  in  part 
if  at  all  from  the  work  for  which  he  is  qualified,  that  of  sta- 
tionary engineer,  and  making  due  allowance  for  expenses 
incurred  by  him  because  of  the  injury,  and  for  the  other 
elements  of  damage  common  to  cases  of  this  nature,  we  feel 
that  a  judgment  of  $10,000  is  excessive,  and  should  be  re- 
duced. If  therefore  plaintiff,  appellee,  shall  within  sixty 
days  from  the  filing  of  this  opinion  elect  to  file  in  this  court 
a  remittitur  of  all  above  $8,000  of  the  verdict  and  judgment, 
then  the  judgment  for  that  amount  will  be  affirmed,  with 
costs.  Otherwise  the  judgment  of  the  lower  court  will  be 
reversed. — Affirmed  on  condition. 

Gaynor  J.,  took  no  part. 


State  Bank  of  Halstad,  Appellant,  v.  T.  S.  Bilstad. 

negotiable  instruments:  certainty  as  to  time  or  payment:  nbgo- 
1  tiability.  A  promissory  note  which  by  its  terms  must  necessarily 
become  due  at  some  future  time,  although  the  exact  time  is  not 
then  known,  is  negotiable  under  the  Negotiable  Instruments  Act.' 
The  notes  in  suit  were  made  payable  at  a  fixed  date,  but  con- 
tained the  following  provision:  "It  is  agreed  that  if  the  crop  on 
Sees.  25  and  26  Twp.  145-48  is  below  8  bushels  per  acre  (for  1905 
as  to  one  and  1907  as  to  the  other)  this  note  shall  be  extended  one 
year."  Held,  the  provision  did  not  render  the  notes  non-nego- 
tiable; as  they  were  due  at  a  fixed  or  determinable  future  date. 
Vol.  162  Ll— 28 
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Same:     holder  in  due  course.     Under  the  Negotiable  Instrument* 
2    Act  making  an  antecedent  or  pre-existing  debt  a  valuable  consid- 
eration, and  denning  a  holder  in  due  course,  a  bank  taking  notes 
as  collateral  security  for  a  pre-existing  indebtedness  was  a  holder 
in.  due  course  for  value. 


Appeal  from  Webster  District  Court. — Hon.  R.  M.  Wright, 

Judge. 

Thursday,  May  16,  1912. 

The  facts  are  stated  in  the  opinion. — Reversed. 

Frank  FarreU  and  A.  0.  Ueland  and  Vatde  &  Murphy, 
for  appellant. 

William  T.  Chantland  and  KeUeher  &  O'Connor,  for 
appellee. 

Sherwin,  J. — A  suit  to  recover  on  three  promissory 
notes  executed  by  the  defendant  and  Jno.  M.  Hetland.  Two 
of  the  notes  were  drawn  payable  to  the  order  of  Fred  B. 
Lawrence,  and  the  other  to  the  order  of  the  plaintiff  bank. 
No  defense  was  interposed  to  the  latter  note,  but  counter- 
claims were  pleaded  as  to  the  other  two.  The  first  question 
for  determination  is  whether  these  two  notes  were  negotiable. 
They  both  bore  the  same  date,  April  23,  1904,  but  one  was 
due  December  1, 1905,  and  the  other  December  1, 1907.  Both 
contained  the  following  provision,  however:  "It  is  agreed 
that  if  crop  on  Sees.  25  and  26,  Twp.  145-48,  is  below  8 
bushels  per  acre  (for  1905  as  to  one  and  1907  as  to  the  other) 
this  note  shall  be  extended  one  year."  The  appellant  con- 
tends that  the  agreement  for  an  extension  of  the  time  of  pay- 
ment did  not  make  the  notes  non-negotiable,  because  they 
would  become  due  in  any  event,  although  the  exact  time  could 
not  be  determined  when  they  were  executed,  while  the  appel- 
lee insists  that  the  notes  were  non-negotiable  because  they  were 
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not  due  upon  a  fixed  or  determinable  future  time.  Although 
the  notes  were  made  in  Minnesota  and  were  payable  there, 
it  is  conceded  that  their  character  as  to  negotiability  is  to  be 
determined  by  the  law  of  this  state. 

Our  negotiable  instruments  act  says  that  an  instrument 
to  be  negotiable  must  be  payable  on  demand  or  at  a  fixed  or 
determinable  future  time,  and  section  3060-a4  undertakes  to 

define  what  is  meant  by  a  determinable  future 

1 .  Negotiable 

instruments  :    time.    It  says :  ' '  An  instrument  is  payable  at 

certainty  as  to  *  r 

SSf*?f  JSSi      a  determinable  future  time,  within  the  mean- 

ment :   nego*  ' 

tiabutty.  ^g  0f  tkjg  act>  whici1  ^  expressed  to  be  pay- 

able (1)  at  a  fixed  period  after  date  or  sight;  or  (2)  on  or 
before  a  fixed  or  determinable  future  time  specified  therein; 
or  (3)  on  or  before  a  fixed  period  after  the  occurrence  of  a 
specified  event,  which  is  certain  to  happen,  though  the  time 
of  happening  be  uncertain.  An  instrument  payable  upon  a 
contingency  is  not  negotiable,  and  the  happening  of  the  event 
does  not  cure  the  defect." 

The  primary  purpose  of  the  several  states  that  have 
adopted  the  negotiable  instruments  act  has  been  to  establish 
a  uniform  rule  of  law  governing  such  instruments  and  to 
embody  in  a  codified  form,  as  fully  as  possible,  the  previous 
law  on  the  subject,  to  the  end  that  the  negotiable  character 
of  commercial  paper  might  not  be  destroyed  by  local  laws 
and  conflicting  decisions,  and  this  object  should  be  kept  in 
mind  in  construing  the  various  provisions  of  the  act. 

Before  the  adoption  of  the  act,  it  was  the  general  hold- 
ing of  the  courts  that  an  instrument  to  be  negotiable  must 
be  certain  as  to  time  of  payment  and  certain  as  to  the  amount 
to  be  paid,  and  we  think  there  has  been  no  intent  to  change 
this  rule  by  the  enactment  of  the  negotiable  instruments  act 
and  that  it  is  still  in  force. 

Under  the  rule  that  the  time  of  payment,  or,  more  ac- 
curately speaking,  the  fact  of  payment,  must  be  certain,  it 
has  been  the  general  holding  that,  if  by  its  terms  the  instru- 
ment must  necessarily  become  due  at  some  future  time,  al- 
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though  the  exact  time  be  not  then  known,  it  is  negotiable 
Charlton  v.  Reed,  61  Iowa,  166 ;  Chicago  By.  v.  Bank,  136  IT. 
S.  268  (10  Sup.  Ct.  999,  34  L.  Ed.  349) ;  Walker  v.  Woollen, 
54  Ind.  164  (23  Am.  Rep.  639) ;  Cisne  v.  Chidester,  85  I1L 
524;  Wilson  v.  Campbell,  110  Mich.  580  (68  N.  W.  278,  35  U 
K.  A.  544) ;  Bank  v.  Buttery,  17  N.  D.  326  (116  N.  W.  341, 
16  L.  B.  A.  (N.  S.)  878, 17  Ann.  Cas.  52) ;  Joseph  v.  Catron, 
13  N.  M.  202  (81  Pac.  439,  1  L.  R.  A.  (N.  S.)  1120),  and 
case  note. 

The  notes  in  suit  provided  for  an  extension  of  time  for 
one  year  on  the  condition  therein  named.  The  time  at  which 
they  must  eventually  become  due  was  therefore  fixed  and 
certain.  The  only  uncertainty  as  to  the  time  or  fact  of  pay- 
ment was  whether  they  should  be  paid  at  a  particular  time 
in  one  year,  or  at  the  date  named  in  the  next  year.  If  the 
crop  of  wheat  fell  below  eight  bushels  per  acre  in  the  years 
named,  the  payee  could  not  enforce  payment  until  a  year 
later,  nor  could  the  maker  compel  the  payee  to  accept  his 
money  sooner  than  that  time.  A  note,  payable  on  or  before  a 
fixed  date,  has  generally  been  held  to  be  negotiable,  and  is  so 
declared  to  be  by  the  Negotiable  Instruments  Act.  And  we 
are  quite  confident  that  a  note  made  payable  at  a  fixed  time, 
or  at  an  earlier  fixed  time  at  the  option  of  the  maker,  would 
be  negotiable,  because  there  could  be  no  just  distinction 
drawn  between  such  a  case  and  one  where  the  instrument  was 
to  be  paid  on  or  before. j  And,  in  my  judgment,  the  only 
difference  between  the  supposed  case  and  the  case  at  bar  is 
to  be  found  in  the  fact  that,  in  the  former  case,  the  maker 
would  decide  when  the  note  was  payable,  while  in  the  instant 
case  it  was  to  be  determined  by  a  physical  fact  which  was 
certain  to  happen;  a  distinction  which  cannot  be  made  un- 
less it  be  said  that  a  question  might  have  arisen  as  to  the  fact 
whether  the  crop  of  wheat  was  more  or  less  than  eight  bushels 
per  acre.  But,  even  then,  no  greater  difficulty  could  arise 
than  is  often  presented  in  determining  whether  a  negotiable 
note  is,  or  is  not,  due  when  suit  is  brought  thereon. 
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In  Charlton  v.  Reed,  supra,  the  note  was  in  the  follow- 
ing form,  so  far  as  it  is  material  here :  ' '  Twelve  months  after 
date  (or  before  if  made  out  of  the  sale  of  Drake's  horse,  hay 
fork  and  hay  carrier)  I  promise  to  pay.  .  .  ."  The  note 
was  held  negotiable,  although  the  payee  could  have  demanded 
payment  before  the  expiration  of  twelve  months  upon  proof 
that  the  hayfork  and  hayloader  had  been  sold  for  enough  to 
pay  the  note,  and,  if  that  be  true,  no  distinction  can  be  made 
between  that  case  and  this.  This  court  also  cited  therein  with 
approval  Capran  v.  Capron,  44  Vt.  410,  which  held  a  note 
negotiable  which  provided  for  a  definite  extension  of  time, 
and  Cota  v.  Buck,  7  Mete.  (Mass.)  588  (41  Am.  Dec.  464),  to 
the  same  effect.  In  the  last  case  it  was  said  by  Shaw,  C.  J. : 
"The  true  test  of  the  negotiability  of  a  note  seems  to  be 
whether  the  undertaking  of  the  promisor  is  to  pay  the  amount 
at  all  events,  at  some  time  which  must  certainly  come,  and 
not  out  of  a  particular  fund  or  upon  a  contingent  event." 
In  Anniston  Loan  &  Trust  Company  v.  Stickney,  108  Ala. 
146  (19  South.  63,  31  L.  R.  A.  234),  an  option  was  indorsed 
on  the  back  of  the  note  for  its  extension  for  a  definite  time, 
if  desired,  and  the  note  was  held  negotiable  in  an  able  opin- 
ion. And  in  the  case  note  the  writer  says  that  there  seems 
to  be  only  one  case  which  is  in  conflict  with  that  decision, 
and  he  then  calls  attention  to  our  own  case  of  Miller  v.  Poage, 
56  Iowa,  96,  which  we  shall  hereinafter  again  refer  to.  We 
have  given  this  question  a  good  deal  of  time  and  study,  and 
have  examined  a  great  many  cases  bearing  upon  the  question 
involved,  and  we  have  not  found  a  single  case,  nor  have  we 
been  cited  to  one,  where  it  is  held  that  an  agreement  to  extend 
the  time  of  payment  to  a  certain  date  destroys  the  negoti- 
ability of  the  instrument.  There  are  many  cases  holding 
that  an  agreement  to  extend  the  time  indefinitely  renders  the 
note  nonnegotiable,  but  they  are  not  applicable  to  the  facts 
here.  On  the  other  hand,  there  are  a  number  of  cases  holding 
to  the  contrary  doctrine.  For  a  collection  of  these  cases  pro 
and  con,  see  17  Ann.   Cas.  55,  note.     See,  also,  Bank  v. 
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Buttery,  supra;  1  Randolph  on  Commercial  Paper,  Sections 
111,  112,  113. 

In  Woodbury  v.  Roberts,  59  Iowa,  348,  the  note  under 
consideration  contained  a  clause  providing  as  follows :  ' '  The 
makers  and  indorsers  of  this  obligation  further  expressly 
agree  that  the  payee  or  his  assigns  may  extend  the  time  of 
payment  thereof  from  time  to  time  indefinitely  as  he  or  they 
may  see  fit"  We  held  this  note  nonnegotiable  because  by 
its  terms  it  would  never  fall  due,  but  could  be  indefinitely 
extended  at  the  will  of  the  maker,  and  it  was  further  said: 
"When  the  instrument  was  executed,  the  time  of  its  maturity 
was  contingent  upon  the  option  of  the  maker  of  the  note.  It 
was  impossible  to  determine  when  it  would  become  due  by 
the  assent  of  the  maker.  The  time  of  payment  was  uncertain 
and  was  not  capable  of  being  made  certain.  .  .  .  Notes 
which  by  their  terms  on  or  before  a  fixed  time  or  a  specified 
event  are,  it  is  true,  uncertain  as  to  the  time  at  which  they 
are  payable.  But  there  is  no  uncertainty  as  to  the  time  when 
they  become  absolutely  due.  Paper  of  this  character  is  re- 
garded by  the  courts  as  negotiable.  But  the  note  before  us 
may  never  fall  due,  for  payment  may  be  extended  indef- 
initely." In  Farmer  et  al.  v.  Bank,  130  Iowa,  469,  the  note 
under  consideration  contained  this  stipulation:  "Sureties 
hereby  consent  that  time  of  payment  may  be  extended  from 
time  to  time  without  notice  thereof."  To  the  contention  that 
this  stipulation  destroyed  the  negotiability  of  the  note,  we 
said:  "As  we  think,  the  notes  met  all  the  requirements  for 
negotiable  instruments.  There  was  no  uncertainty  as  to  the 
payee,  the  amount,  or  the  time  of  payment.  We  may  con- 
cede that,  in  the  case  of  instruments  providing  in  terms  for 
extension  of  time  of  payment  indefinitely,  there  is  such  un- 
certainty as  to  make  the  same  nonnegotiable.  .  .  .  But 
in  the  notes  before  us  we  have  a  distinct  and  unqualified 
agreement  on  the  part  of  the  makers  to  pay  on  a  certain 
date."  The  appellees  rely  upon  Bank  v.  Carter,  144  Iowa, 
715,  and  the  line  of  cases  it  follows.  In  the  Carter  case  a 
chattel  mortgage  was  given  to  secure  the  notes,  which  con- 
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tained  a  provision  that  the  mortgagee  might  declare  all  of 
the  notes  due  if  the  maker  sold  or  disposed  of  the  whole  or  a 
part  of  the  mortgaged  property,  or  if  the  payee  deemed  him- 
self insecure,  or  if  default  was  made  in  the  payment  of  any 
note,  and  we  held  the  time  of  payment,  and  the  amount 
thereof,  was  uncertain  and  subject  to  a  contingency,  and  that 
the  notes  were  therefore  nonnegotiable,  The  case  was  rightly 
decided  on  the  authority  of  Smith  v.  Marland,  59  Iowa,  645, 
where  the  note  contained  a  similar  provision,  and  we  held 
that  it  was  nonnegotiable  on  account  of  uncertainty  as  to  the 
amount.  In  CtUbertson  v.  Nelson,  93  Iowa,  187,  we  also  held 
the  note  nonnegotiable  because  of  uncertainty  in  the  amount. 
In  Sawyers  v.  Campbell,  107  Iowa,  397,  neither  time  nor 
amount  was  involved.  The  question  there  was  whether  an 
alteration  of  a  nonnegotiable  note  into  a  negotiable  one  re- 
leased the  sureties.  * '  So  far  as  the  Carter  case  holds  the  notes 
therein  considered  nonnegotiable  because  of  uncertainty  as 
to  time  of  payment,  it  should  be  modified,  because  the  statute 
expressly  makes  notes  payable  on  or  before  a  fixed  date 
negotiable."  See  State  Bank  v.  Bilstad,  144  N.  W.  (Iowa) 
363.  In  Miller  v.  Poage,  supra,  the  note  contained  an  agree- 
ment as  follows,  "  If  this  agent  does  not  sell  enough  in 
one  year,  one  more  is  granted,"  and  it  was  held  that  it  clearly 
implied  payment  from  a  particular  fund  and  because  thereof, 
i 'and  because  payable  only  on  the  happening  of  a  condition," 
it  was  not  negotiable.  The  decision  is  not  controlling  in  this 
case. 

Section  3060-a4  expressly  says  that  a  note  that  is  payable 
at  a  determinable  future  time,  or  that  is  payable  on  or  before 
a  fixed  period  after  the  occurrence  of  a  specified  event,  which 
is  certain  to  happen,  is  negotiable.  These  provisions  clearly 
provide  for  flexibility  in  fixing  the  time  of  payment,  pro- 
vided only  that  there  shall  certainly  come  a  time  when  the 
note  is,  by  its  terms,  due.  In  other  words,  they  recognize  the 
right  of  the  parties  to  an  instrument  to  contract  for  their 
mutual  benefit,  and  say,  in  effect,  that,  if  the  contract  made 
is  certainly  to  be  performed  at  some  definite  time  in  the 
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future,  its  negotiability  is  not  destroyed.    A  determinable 
future  time,  as  used  in  the  second  clause  of  the  section,  can 
mean  nothing  else  than  a  time  that  can  be  certainly  deter- 
mined after  the  execution  of  the  note.     The  contingency 
which  will  render  a  note  nonnegotiable  under  the  last  clause 
of  the  section  clearly  means  an  event  which  may  or  may  not 
happen.    A  contingency  is,  in  law,  an  uncertain  future  event, 
and,  as  a  contingency  may  never  happen,  a  note  payable 
only  upon  the  happening  thereof  may  never  become  due.    We 
think  that  the  meaning  of  the  language  used,  construed  with 
the  other  provisions  of  the  section  and  in  the  light  of  former 
rules.    We  reach  the  conclusion  that  the  two  notes  in  ques- 
tion were  negotiable,  and  that  the  judgment  must  be  reversed 
because  the  trial  court  did  not  so  hold. 

It  is  contended  by  the  appellee  that,  even  if  the  notes 
were  negotiable,  there  was  evidence  tending  to  show  that  the 
plaintiff  was  not  a  holder  for  value  in  due  course,  and  that 
this  question  must  finally  be  determined  by  a  jury. 

It  may  be  conceded  that  there  was  evidence  tending  to 
establish  the  fact  that  the  notes  were  given  to  the  bank  as 
collateral  security  for  pre-existing  indebtedness  only.     But 

2    Sams  •  holder     ^is  (*oes  n0*  ^tk  *^e  question.    There  was 
'  in  due  course.    n0  question  but  that  the  bank  took  them,  in 

part  at  least,  as  security  for  a  debt  that  Lawrence  then  owed 
the  bank,  hence  the  bank  was  a  holder  for  value  and  in  due 
course  under  the  negotiable  instruments  act.  Code  Supp.,  Sec- 
tions 3060-a25  and  3060-a52 ;  Voss  v.  Chamberlain,  139  Iowa, 
569. 

The  authorities  relied  upon  by  appellee  as  supporting 
his  proposition  were  prior  to  the  enactment  of  this  statute 
and  are  not  now  in  force  on  this  point.  The  defendant's 
counterclaims  were  not  available  against  the  two  notes  in 
suit,  and  it  is  unnecessary  to  discuss  questions  arising  thereon 
or  other  questions  argued.  For  the  reasons  stated,  the  judg- 
ment is  Reversed, 

Evans,  J.,  dissents. 
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Fred  W.  Dtjsold,  Appellee,  v.  Chicago  Great  Western  Ry. 

Co.,  Appellant. 

Railroads:     negligence:     burden  or  proof.     The  burden  is  upon  one 

1  alleging  an  injury  sustained  by  collision  of  his  automobile  with 
railway  cars  at  a  crossing,  not  only  to  prove  the  negligence  of  the 
railway  company  and  its  proximate  cause  of  the  injury,  but  also 
to  establish  his  own  freedom  from  contributory  negligence  by  show- 
ing that  he  did  not  do  or  omit  to  do  that  which  a  reasonably  prudent 
man  would  do  or  omit  for  his  own  safety  under  like  circumstances. 

8ame:    contributory   negligence.     Although   a  highway  traveler   is 

2  entitled  to  cross  the  tracks  of  a  railway,  he  must  exercise  care  in 
so  doing  commensurate  with  the  danger  involved. 

Same:    duty  to  stop,  look  and  listen.    The  duty  of  a  traveler  upon 

3  the  highway  when  approaching  a  railway  crossing  to  stop,  look  and 
listen  for  trains,  depends  upon  the  circumstances  of  the  case.  He 
is  not  required  by  any  inflexible  rule  to  do  so  under  all  circum- 
stances. There  may  be  circumstances  under  which  it  would  be 
safer  to  proceed  than  to  stop,  and  if  it  so  appears  to  him  as  a 
reasonably  prudent  person  his  failure  to  stop  may  be  excused.  The 
question  of  reasonable  care  to  discover  and  avoid  approaching 
trains  is  ordinarily  for  the  jury,  dependent  upon  the  particular 
facta 

Same:    absence  of  crossing  signals:    effect.    Absence  of  statutory 

4  signals  will  not  relieve  a  traveler  when  about  to  cross  railway 
tracks  from  using  his  senses  to  ascertain  his  danger,  but  is  a  fact 
to  be  considered  in  determining  his  exercise  of  reasonable  care. 

Same:    contributory  negligence.    Where  the  circumstances  indicating 

5  danger  are  not  such  as  to  put  a  reasonably  prudent  person  on  his 
guard,  omission  to  exercise  more  than  ordinary  care  is  not  con- 
tributory negligence  within  the  contemplation  of  the  law. 

Same:    contributory  negligence:     fact  question.     Where  plaintiff 

6  in  approaching  a  railway  crossing  was  induced  to  exercise  less 
vigilance  by  failure  of  the  company  to  signal  the  approach  of  its 
cars,  the  giving  of  which  would  have  suggested  greater  diligence 
on  his  part,  the  company  cannot  complain  of  his  want  of  diligence. 
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Upon   the  whole   record   the   question   of   whether   plaintiff 
guilty  of  negligence  contributing  to  his  own  injury  was  for  the 
jury. 

Same:  contributory  nbqugenc*:  issues.  The  question  of  whether 
7  one  in  crossing  a  railroad  exercised  reasonable  care  does  not  depend 
upon  when  he  could  have  seen  the  approaching  cars,  but  whether 
in  the  exercise  of  reasonable  care  he  might  have  seen  and  avoided 
the  danger,  and  whether  he  exercised  reasonable  care  for  his 
safety  in  what  he  did  or  omitted  to  do  at  the  time. 

Appeal  from  Dubuque  District  Court. — Hon.  J.  W.  Kint- 

zinger,  Judge. 

Tuesday,  July  1,  1913. 

Action  to  recover  damages  resulting  from  a  collision  be- 
tween plaintiff's  automobile  and  a  train  owned  and  operated 
by  defendant. — Affirmed. 

Carr,  Carr  &  Evans,  for  appellant 

Fitzpatrick  &  Frantzen,  for  appellee. 

Gaynor,  J. — This  action  is  brought  to  recover  damages 
for  injury  to  plaintiff's  automobile,  resulting  from  a  collision 
between  it  and  cars  belonging  to  and  operated  by  the  de- 
fendant, at  the  intersection  of  Chestnut  street,  in  the  town  of 
Dyersville.  The  negligence  charged  by  the  plaintiff  is :  First, 
in  permitting  freight  cars  to  remaiij  on  the  street  with  an 
opening  of  about  fifteen  or  twenty  feet  between  the  same, 
thereby  obstructing  the  view  of  persons  using  the  street,  and 
preventing  them  from  seeing  cars  switched  or  pushed  along 
the  track  over  said  street;  second,  in  negligently  failing  to 
have  a  flagman,  or  other  person  at  the  intersection  to  give 
warning  of  the  approach  of  cars ;  third,  in  backing  cars  over 
and  across  the  street  without  having  any  person  on  the  front 
end  to  give  warning  of  the  approach ;  fourth,  in  negligently 
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backing  or  switching  cars  over  and  across  the  street  on  the 
track  south  of  the  track  on  which  the  freight  cars,  with  the 
open  passageway,  were  standing,  without  giving  any  warning 
or  signal  by  whistle  or  bell.  The  issue  also  presented  the 
question  of  plaintiff's  freedom  from  negligence  contributing 
to  the  injury  of  which  he  complains.  The  defendant  filed  a 
general  denial.  Upon  the  issues  so  joined,  the  cause  was 
tried  to  a  jury,  and  verdict  and  judgment  rendered  for  the 
plaintiff.  From  the  judgment  so  rendered,  the  plaintiff 
appeals. 

At  the  request  of  the  defendant,  the  court  submitted  to 
the  jury  the  following  special  interrogatories: 

"Interrogatory  1.  With  which  of  the  three  cars,  which 
were  moving  across  Chestnut  street,  did  plaintiff's  automo- 
bile collide V  to  which  the  jury  answered:  "The  first  car." 

"Interrogatory  2.  How  far  from  the  stock  track  could 
plaintiff  have  first  seen  the  cars  with  which  he  collided  f "  to 
which  the  jury  answered:    "Within  ten  feet." 

The  defendant  predicates  error  on  the  following  proposi- 
tions: First,  that  the  court  erred  in  refusing  to  hold  the 
plaintiff  guilty  of  contributory  negligence  as  a  matter  of  law ; 
second,  that  the  court  erred  in  overruling  the  motion  to 
grant  a  new  trial,  for  the  reason  that  the  answer  to  special 
interrogatory  No.  2  is  in  conflict  with  the  undisputed  evi- 
dence in  the  cause. 

The  defendant  does  not  challenge  the  sufficiency  of  the 
evidence  to  justify  a  finding  that  the  defendant  was  guilty 
of  negligence  in  respect  to  the  matter  charged.  So  in  the 
consideration  of  this  case,  it  will  be  assumed  that  there  was 
sufficient  evidence  before  the  jury  to  justify  a  finding  on  its 
part  that  the  defendant  was  guilty  of  the  negligence  charged 
against  it,  and  that  such  negligence  was  the  proximate  cause 
of  the  injury  of  which  plaintiff  complains. 

We  turn  our  attention,  therefore,  to  the  evidence  for  the 
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Upon  the  whole  record  the  question  of  whether  plaintiff  wma 
guilty  of  negligence  contributing  to  his  own  injury  was  for  the 
jury. 

Same:  conteibutoby  negligence:  issues.  The  question  of  whether 
7  one  in  crossing  a  railroad  exercised  reasonable  care  does  not  depend 
upon  when  he  could  have  seen  the  approaching  cars,  but  whether 
in  the  exercise  of  reasonable  care  he  might  have  seen  and 
the  danger,  and  whether  he  exercised  reasonable  care  for 
safety  in  what  he  did  or  omitted  to  do  at  the  time. 

Appeal  from  Dubuque  District  Court. — Hon.  J.  W.  Ktnt- 

zinger,  Judge. 

Tuesday,  July  1,  1913. 

Action  to  recover  damages  resulting  from  a  collision  be- 
tween plaintiff's  automobile  and  a  train  owned  and  operated 
by  defendant. — Affirmed. 

Carr,  Carr  &  Evans,  for  appellant 

Fitzpatrick  &  Frcmtzen,  for  appellee. 

Gaynor,  J. — This  action  is  brought  to  recover  damages 
for  injury  to  plaintiff's  automobile,  resulting  from  a  collision 
between  it  and  cars  belonging  to  and  operated  by  the  de- 
fendant, at  the  intersection  of  Chestnut  street,  in  the  town  of 
Dyersville.  The  negligence  charged  by  the  plaintiff  is :  First, 
in  permitting  freight  cars  to  remain  on  the  street  with  an 
opening  of  about  fifteen  or  twenty  feet  between  the  same, 
thereby  obstructing  the  view  of  persons  using  the  street,  and 
preventing  them  from  seeing  cars  switched  or  pushed  along 
the  track  over  said  street;  second,  in  negligently  failing  to 
have  a  flagman,  or  other  person  at  the  intersection  to  give 
warning  of  the  approach  of  cars ;  third,  in  backing  cars  over 
and  across  the  street  without  having  any  person  on  the  front 
end  to  give  warning  of  the  approach ;  fourth,  in  negligently 
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backing  or  switching  cars  over  and  across  the  street  on  the 
track  south  of  the  track  on  which  the  freight  cars,  with  the 
open  passageway,  were  standing,  without  giving  any  warning 
or  signal  by  whistle  or  bell.  The  issue  also  presented  the 
question  of  plaintiff's  freedom  from  negligence  contributing 
to  the  injury  of  which  he  complains.  The  defendant  filed  a 
general  denial.  Upon  the  issues  so  joined,  the  cause  was 
tried  to  a  jury,  and  verdict  and  judgment  rendered  for  the 
plaintiff.  From  the  judgment  so  rendered,  the  plaintiff 
,  appeals. 

At  the  request  of  the  defendant,  the  court  submitted  to 
the  jury  the  following  special  interrogatories: 

"Interrogatory  1.  With  which  of  the  three  cars,  which 
were  moving  across  Chestnut  street,  did  plaintiff's  automo- 
bile collide?"  to  which  the  jury  answered:  "The  first  car." 

"Interrogatory  2.  How  far  from  the  stock  track  could 
plaintiff  have  first  seen  the  cars  with  which  he  collided?"  to 
which  the  jury  answered:    "Within  ten  feet." 

The  defendant  predicates  error  on  the  following  proposi- 
tions: First,  that  the  court  erred  in  refusing  to  hold  the 
plaintiff  guilty  of  contributory  negligence  as  a  matter  of  law ; 
second,  that  the  court  erred  in  overruling  the  motion  to 
grant  a  new  trial,  for  the  reason  that  the  answer  to  special 
interrogatory  No.  2  is  in  conflict  with  the  undisputed  evi- 
dence in  the  cause. 

The  defendant  does  not  challenge  the  sufficiency  of  the 
evidence  to  justify  a  finding  that  the  defendant  was  guilty 
of  negligence  in  respect  to  the  matter  charged.  So  in  the 
consideration  of  this  case,  it  will  be  assumed  that  there  was 
sufficient  evidence  before  the  jury  to  justify  a  finding  on  its 
part  that  the  defendant  was  guilty  of  the  negligence  charged 
against  it,  and  that  such  negligence  was  the  proximate  cause 
of  the  injury  of  which  plaintiff  complains. 

We  turn  our  attention,  therefore,  to  the  evidence  for  the 
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purpose  only  of  ascertaining  whether  or  not  the  record  shows 
such  a  state  of  facts,  touching  the  conduct  of  the  plaintiff 
himself,  that  the  court  should  have  found  and  determined 
that  the  plaintiff  was  guilty  of  such  negligence  contributing 
to  the  injury  of  which  he  complains  that,  as  a  matter  of  law, 
he  was  not  entitled  to  recover,  notwithstanding  the  negligence 
of  the  defendant. 

The  burden  rested  upon  the  plaintiff,  not  only  to  show 
that  the  defendant  was  guilty  of  the  negligence  charged 
against  it,  and  that  this  negligence  was  the  proximate  cause 
„    n  of  the  injury  of  which  he  complains,  but  the 

1.  Railboads:  j      •*  Mr  t 

bufien  naf :        burden  also  rested  on  him  to  show  that  at  the 
proof.  time,  and  immediately  prior  to  his  injury,  he 

was  not  guilty  of  any  negligence  on  his  part  contributing  to 
the  injury  or  the  condition  out  of  which  the  injury  arose. 
This  burden  being  placed  upon  him,  he  was  required  to  carry 
it  to  a  successful  issue.  To  recover,  he  must  show  that  he  did 
not  do  or  omit  to  do  that  which  a  reasonably  prudent  and 
cautious  man  would  not  do  or  omit  to  do,  for  his  own  safety, 
under  the  facts  and  circumstances  and  conditions  that  then 
attended  him. 

To  determine  this  matter  necessitates  an  examination  of 
the  record  as  to  what  he  did  or  omitted  to  do  for  his  own 
safety,  and  what  the  facts,  circumstances,  and  conditions 
were  that  confronted  and  surrounded  him  at  the  time  he 
attempted  to  cross  the  defendant's  tracks.  The  testimony 
submitted  tends  to  show  the  following  facts: 

The  defendant's  tracks,  at  the  point  of  collision,  run 
east  and  west.  Chestnut  street  crosses  the  tracks  at  right 
angles,  running  north  and  south.  There  were  four  tracks. 
A  plank  crossing  was  laid  across  the  tracks.  The  planks 
were  sixteen  feet  long  and  were  laid  to  the  west  of  the  center 
of  the  street,  the  east  end  of  the  planks  being  about  thirty 
feet  from  the  east  line  of  the  street.  The  first  track  from 
the  north  is  known  as  the  lumber  track.  The  next  one  south 
is  known  as  the  passing  track,  with  a  distance  of  four  feet 
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four  and  one-half  inches  from  the  south  rail  of  the  lumber 
track  to  the  north  rail  of  the  passing  track.  Just  south  of 
the  passing  track  was  the  main  line  track.  The  distance  from 
the  south  rail  of  the  passing  track  to  the  north  rail  of  the 
main  line  track  was  eleven  feet  nine  and  one-half  inches. 
South  of  the  main  line  track  was  the  stock  track.  The  dis- 
tance from  the  south  rail  of  the  main  line  track  to  the  north 
rail  of  the  stock  track  was  about  twenty-three  feet.  At  the  . 
time  of  the  accident,  an  east-bound  freight  train  stopped  on 
the  crossing  at  Chestnut  street,  on  the  main  line.  The  train 
was  cut,  leaving  a  passageway  between  the  cars.  A  portion 
of  it,  standing  just  over  the  east  end  of  the  planks,  or  a  little 
more  than  thirty  feet  from  the  east  side  of  Chestnut  street, 
and  a  part  on  the  opposite  side  of  the  opening  stood  even  with 
the  west  side  of  Chestnut  street,  the  portion  of  the  train  on 
the  east  side  of  the  opening  extending  about  two  blocks  east- 
ward. The  cars  on  the  west  side  of  the  opening  continued 
and  extended  westwardly  for  about  a  block.  The  street  is 
about  sixty-six  feet  wide  at  that  point,  so  that  the  opening 
would  be  about  thirty  or  thirty-five  feet.  It  appears  that, 
after  the  train  was  cut  and  was  thus  standing  on  the  main 
line,  the  plaintiff  came  in  his  automobile  from  the  north.  The 
car  was  loaded  with  boys  and  men,  some  eight  or  nine  in 
number.  After  the  train  was  cut,  the  most  westerly  car  on 
the  east  side  stood  about  thirty  feet  out  on  the  public  street, 
so  that  in  passing  with  an  automobile,  upon  the  plank  por- 
tion of  the  street,  he  would  be  required  to  pass  west  of  the 
center  of  the  street,  and  within  eight  or  nine  feet  of  the  car 
on  the  east  side  of  the  opening. 

It  appears  that,  at  the  time  of  the  collision  the  defendant 
was  switching  on  the  track  immediately  south  of  that  on 
which  the  train  was  standing,  and  at  the  time  of  the  collision 
was  running  in  a  westerly  direction  on  what  is  known  as  the 
stock  track,  or  the  track  farthest  south.  There  is  evidence 
that  the  train  at  the  time  and  just  prior  to  the  collision  was 
moving  at  the  rate  of  ten  to  fifteen  miles  an  hour.    There  is 
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evidence  that  the  bell  was  not  rung  as  it  approached  the 
crossing;  that  no  signal  was  given  of  the  approach  of  the 
train ;  (hat  there  was  no  lookout  on  the  car  to  warn  passengers 
on  the  street  of  its  approach.  There  is  evidence  that  there 
was  no  flagman  at  the  opening,  or  other  person  to  warn  pas- 
sengers of  the  fact  that  a  train  was  being  operated  to  the 
south  on  the  stock  track.  It  appears  there  was  only  twenty- 
three  feet  between  the  south  rail  of  the  track  upon  which  the 
cars  were  standing  and  the  north  rail  of  the  track  upon  which 
the  collision  occurred. 

It  appears  that,  as  the  plaintiff  approached  the  opening 
between  the  cars  on  the  main  track,  or  was  in  the  act  of 
passing  through  the  opening,  some  one  in  his  car  called, 
"Look  out!"  He  testifies  that  upon  hearing  this  he  quickly 
concluded  that  they  were  about  to  push  the  cars  together, 
and  that  he  increased  his  speed  to  escape  from  the  peril,  and 
that,  when  he  was  passing  through  the  opening,  he  looked  to 
the  west.  He  first  looked  to  the  east,  but  could  not  see  any- 
thing on  account  of  the  box  cars.  Then  he  looked  to  the  west. 
He  said: 

When  I  was  about  halfway  between  the  two  tracks,  1 
saw  a  box  car  coming  over  the  crossing  and  from  the  east. 
I  had  my  foot  on  the  brake  and  pressed  that  down  and 
grabbed  the  emergency  and  put  that  down.  I  hit  the  first 
car  in  the  string  between  five  and  ten  feet  from  the  west 
end  of  it.  When  the  man  in  the  car  said,  'Look  out!'  there 
was  no  cars  in  view  on  the  track  south.  No  cars  had  run 
across  in  front  of  me  there.  My  brakes  were  in  good  condi- 
tion. I  think  I  was  going  about  six  miles  an  hour.  After 
I  struck  the  car,  the  freight  train  kept  going  on.  I  scraped 
some  of  the  cars,  I  don't  know  how  many.  I  backed  up 
from  the  train.  I  can  stop  my  machine  within  ten  feet  I 
was  about  halfway  between  the  main  and  stock  tracks,  when 
I  saw  the  cars  I  struck.  I  could  not  see  anything  on  the 
stock  track  until  I  reached  a  point  where  the  seat  I  was  sit- 
ting in  was  over  the  south  rail  of  the  main  line,  and  at  that 
point  the  front  of  the  machine  was  more  than  fifteen  feet 
from  the  north  rail  of  the  stock  track.    When  I  first  saw 
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the  car  coming  from  the  east,  it  was  up  to  the  plank  crossing. 
I  was  about  fifteen  feet  away  from  the  track,  traveling  more 
to  the  west  side  of  the  planking  than  the  center.  As  soon 
as  I  saw  the  cars,  I  applied  the  brake.  I  had  almost  stopped 
when  I  hit  the  car.  I  slewed  a  little  to  the  west  after  I  hit. 
I  had  my  machine  backed  up  before  the  train  stopped.  I  did 
not  hit  the  train  very  hard.  I  backed  up  while  the  train 
was  dragging  it  along,  after  it  had  passed  a  car  or  two. 

In  the  consideration  of  this  case,  the  right  of  the  plaintiff 
to  cross  the  tracks  in  question,  at  the  time  and  place  when 
and  where  he  attempted  to  cross,  must  be  conceded.    That  he 

owed  the  duty  to  exercise  reasonable  care  and 
butory  negii-     caution  in  so  doing  to  avoid  injury  is  also  con- 

ceded.  That  a  railroad  track  suggests  danger 
to  the  ordinary  mind,  and  requires  the  exercise  of  care  com- 
mensurate with  the  suggested  danger  will  be  admitted.  That 
a  failure  to  exercise  such  care  when  that  failure  contributes 
in  any  way  to  the  injury  has  been  held  sufficient  to  defeat 
recovery. 

It  has  been  frequently  held  that  it  is  the  duty  of  one 
approaching  a  railway  crossing  to  stop,  look,  and  listen  for  the 
approach  of  trains  before  attempting  to  cross.    The  necessity 

for  stopping,  looking,  and  listening  depends 
to  "top.  look  upon  the  facts  and  circumstances  of  each  par- 
ticular case.  This  court  has  never  laid  down 
this  duty  as  a  hard  and  fast  rule  under  all  circumstances.  It 
will  be  borne  in  mind  in  this  case  that  the  plaintiff  was  re- 
quired to  pass  over  three  tracks  before  reaching  the  one  on 
which  the  collision  occurred.  Each  track  suggested  danger; 
and,  if  we  apply  the  rule  literally,  we  would  be  required  to 
hold  that  it  was  his  duty,  before  attempting  to  cross  any  of  the 
preceding  tracks,  to  stop,  look,  and  listen,  and  that  if  he  failed 
to  do  so  and  received  injury,  he  would  not  be  entitled  to  re- 
covery, as  a  matter  of  law.  The  distance  between  some  of 
the  tracks  was  so  slight  that  it  would  be  impossible  for  him  to 
stop,  look,  and  listen  and  still  be  in  a  point  of  safety.    It  might 
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appear  to  a  reasonably  prudent  man  that  to  look  and  listen 
while  proceeding  forward  would  insure  greater  safety  than 
stopping  at  any  particular  point.  When  approaching  the  track 
on  which  the  train  stood,  to  wit,  the  main  line,  the  view  of  the 
plaintiff  was  obstructed  by  the  cars  to  the  east  and  to  the  west. 
A  space  of  about  thirty  feet  was  left  open,  which  afforded  an 
apparent  invitation  to  pass  through  at  that  point.   He  reached 
the  point  in  safety.    If  he  had  stopped  there,  his  view  would 
still  have  been  obstructed.    The  evidence  tended  to  show  that 
there  was  no  warning  given  of  any  danger  that  might  attend 
his  proceeding  forward  through  the  opening.    When  he  was 
passing  through,  or  attempting  to  pass  through,  some  one, 
occupying  the  same  car  with  the  plaintiff,  called  to  him  to 
' '  Look  out ! "    He  says  that  it  then  came  to  his  mind  that  pos- 
sibly they  were  about  to  close  the  opening,  and  that  he  then 
increased  his  speed  for  the  purpose  of  escaping  the  peril  which 
would  arise  in  the  event  such  an  effort  was  made,  and  to  avoid, 
as  he  said,  being  crushed  between  the  cars.    As  he  was  in  the 
act  of  passing  through,  he  looked  to  the  east,  but  his  view  was 
obstructed  by  the  train.   When  he  had  passed  between  the  cars, 
he  looked  to  the  right  or  to  the  west,  saw  nothing,  and  then 
looked  to  the  east,  and,  at  that  time  the  train  with  which  he 
collided  was  approaching  from  the  east,  and  then  nearly  on  the 
plank  crossing  on  which  he  was  driving.    He  immediately  set 
his  brakes  and  reached  for  the  emergency  brake  and  stopped 
his  car  as  he  reached  the  passing  train. 

We  are  of  the  opinion  that  the  plaintiff's  conduct  should 
be  judged  in  the  light  of  all  the  facts  and  circumstances  that 
then  attended  his  act,  and  from  that  say  whether  or  not  a  rea- 
sonably prudent  and  cautious  man,  having  due  regard  for  bis 
own  safety,  would,  under  such  facts  and  circumstances,  have 
conducted  himself  as  the  plaintiff  did.  The  plaintiff  says 
that  when  he  was  about  to  cross  between  the  divided  train,  he 
looked  straight  to  the  south ;  that  his  view  to  the  east  and  west 
was  obstructed  by  the  train ;  that  he  saw  no  train  on  the  south 
track,  and  heard  no  noise  or  signal  indicating  its  approach; 
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that  he  believed,  as  he  was  passing  through,  that  it  was 
necessary  to  pass  with  some  haste  to  avoid  being  caught  be- 
tween the  cars.  If  this  be  true,  it  would  be  necessary  for  him 
to  pass  beyond  the  south  line  of  the  divided  train  before  he 
would  be  in  a  place  of  safety.  It  was  only  twenty-three  feet 
between  the  tracks;  of  course,  necessarily,  a  less  distance  be- 
tween the  coaches  on  the  two  tracks,  as  they  extended  several 
inches  over  the  rail. 

It  is  true  that  a  person  approaching  a  railway  crossing 
must  be  vigilant  to  discover  the  approach  of  trains  and  use 
reasonable  care  to  avoid  injury  therefrom,  but  whether  he  has 
done  so  in  a  particular  case  is  nearly  always  a  question  for  the 
jury,  and  it  depends  on  so  many  facts  and  circumstances  and 
conditions  that  it  is  sometimes  very  difficult  to  say  whether  or 
not  a  party  did,  at  a  particular  time,  exercise  that  care.  The 
conditions  may  be  such  that  greater  danger  is  suggested  to  his 
mind  by  stopping  than  would  attend  his  proceeding  forward. 
It  is  not  necessary  that  the  danger  actually  exists ;  but,  if  to 
him,  acting  as  a  reasonably  prudent  man,  it  appeared  so,  his 
conduct  may  be  excused  by  reason  thereof.  While  a  railroad 
crossing  suggests  danger,  the  absence  of  danger  signals,  the 
absence  of  that  which  usually  and  ordinarily  exists,  which  sug- 
gests danger,  may  have  the  effect  of  lulling  the  mind  into  a 
sense  of  security.  As  bearing  upon  this  question,  see  "Lock- 
ridge  t\  M.  &  St.  L.  Ry.  Co.,  161  Iowa,  74 ;  Wilfong  v.  0.  &  St. 
L.  Ry.  Co.,  116  Iowa,  548 ;  Selensky  v.  C.  O.  W.  Ry.  Co.,  120 
Iowa,  115 ;  Cummings  v.  Ry.  Co.,  114  Iowa,  85 ;  Bruggeman  v. 
Ry.  Co.,  147  Iowa,  187 ;  Case  v.  Ry.  Co.,  147  Iowa,  747 ;  Hart- 
man  v.  Ry.  Co.,  132  Iowa,  584;  Schulte  v.  Ry.  Co.,  114 
Iowa,  94. 

It  is  true  that  the  absence  of  statutory  signals  does  not 
relieve  a  party,  attempting  to  cross  a  railway  track,  from  the 
duty  of  vigilantly  using  all  his  senses  to  ascertain  if  there  is 

danger  in  crossing,  but  this  fact  is  proper  to 
of  croMin£Dce    be  considered  by  the  jury,  with  all  the  other 

facts,  in  determining  whether  or  not  he  exor- 
cised reasonable  care  and  caution  for  his  own  safety. 
Vol.  162  Ia.— 29 
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Care  in  avoiding  danger  implies  that  there?  is,  or  would 
be,  with  all  prudent  persons,  something  to  create  a  sense  of 
danger.    If  the  circumstances  are  not  such  as  would  put  a 

prudent  and  cautious  man  upon  his  guard,  the 

5.  Same:    contrl-  .     .         .  '      .  A.  _. 

butory  negii-     omission  to  exercise  more  than  ordinary  at- 

gence. 

tention  is  not  the  negligence  contemplated  by 
law  as  contributing  to  the  accident. 

It  is  clearly  true  that,  if  the  want  of  vigilance  on  the  part 
of  one  injured  was  provoked  and  induced  by  the  omission  of 
a  duty,  which  the  other  party  owed  to  the  party  injured,  and 
a    „  was  the  inducing  cause  of  that  want  of  vigi- 

6.  Same:  con-  °  ° 

nJSce^fact*"    *ance>  ^e  other  party  ought  not  to  be  heard 
question.  to  complain.    At  least,  it  is  a  factor  to  be  con- 

sidered in  determining  the  question  of  want  of  vigilance.  Or, 
in  other  words,  if  the  party  charged  with  contributory  negli- 
gence was  led  into  the  omission  of  an  act  of  vigilance,  which 
might  have  avoided  the  injury,  by  the  omission  of  the  com- 
plaining party  to  discharge  some  positive  duty  which  he  owed 
to  the  injured  person,  the  performance  of  which  would  have 
suggested  greater  vigilance,  and  the  want  of  which  tended  to 
lull  him  into  the  thought  of  security,  the  other  party  ought  not 
to  be  permitted  to  profit  thereby. 

Upon  the  whole  record  we  are  satisfied  that  the  court  did 
not  err  in  submitting  the  question  of  plaintiff's  contributory 
negligence  to  the  jury,  and  in  overruling  the  plaintiff's  motion 
for  an  instructed  verdict,  based  upon  that  thought. 

The  second  assignment  of  error  we  think  is  not  well  taken. 
The  exact  point  at  which  the  train  could  have  been  seen,  had 
plaintiff  looked  immediately  after  passing  between  the  open- 
ing on  the  main  track,  is  not  material  to  the 
7'  trtbutoryonneg-    Pr0Per  determination  of  the  question.    The 
ImuSb?  :  question  is  not  when  he  could  see,  but  when, 

by  the  exercise  of  reasonable  care  on  his  part, 
he  could  have  seen  and  avoided  the  danger,  and  the  further 
question,  did  he  exercise  reasonable  care  and  caution  for  his 
own  safety  in  what  he  did,  or  omitted  to  do  at  that  particular 
time? 
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We  find  no  error  in  the  record,  and  the  care  is  therefore 
Affirmed. 


State  op  Iowa,  Appellee,  v.  Hugh  Teale,  Appellant. 

Criminal  law:    murder:    aiding  and  abetting:    evidence.     On  this 

1  prosecution  for  murder  the  evidence  is  reviewed  at  length  and  held 
insufficient  to  warrant  conviction  on  the  theory  that  defendant  was 
aiding  and  abetting  in  the  killing  of  deceased,  there  being  no  claim 
or  evidence  of  a  previous  conspiracy  to  commit  the  act. 

Same:     instruction.     The  instruction  in  this  case,  prosecuted  on  the 

2  theory  that  defendant  was  aiding  and  abetting  the  crime,  that  if 
the  jury  find  the  defendant  and  his  co-defendants,  this  defendant 
"being  present  aiding,  abetting  and  consenting  thereto,"  did 
unlawfully  kill  the  deceased,  etc.,  the  defendant  would  be  guilty 
unless  the  killing  was  done  in  self  defense,  was  an  unsuitable  form 
in  which  to  submit  the  question,  because  tending  to  leave  the 
impression  that  from  his  mere  presence,  which  was  conceded,  he 
was  in  fact  aiding  and  abetting. 

flame:    verdict:     impeachment.     The  affidavits  of  jurors  as  to  how 

3  they  understood  the  instruction  cannot  be  used  to  impeach  the 
verdict. 

Deemer  and  Preston,  JJ.,  dissenting. 


Appeal  from  Decatur  District  Court. — Hon.  H.  K.  Evans, 

Judge. 

Tuesday,  July  1,  1913. 

The  defendant  was  jointly  indicted  with  four  others  for 
the  murder  of  Bertha  Zornes  on  December  7,  1910.  The  other 
defendants  indicted  were  Clarence  Teale,  Thomas  Young,  Ed 
Young,  and  Roy  Young.  Prior  to  the  trial  of  this  defendant 
Clarence  Teale,  had  been  convicted  under  such  indictment  of 
murder  in  the  second  degree,  and  Thomas  Young  of  man- 
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slaughter,  and  such  convictions  were  affirmed  here.  Ed  Young 
entered  a  plea  of  assault  with  intent  to  commit  great  bodily 
injury.  The  indictment  against  Roy  Young  was  dismissed. 
The  defendant  herein  was  found  guilty  of  manslaughter,  and 
he  appeals. — Reversed  and  Remanded. 

C.  W.  Hoffman  and  Marion  Woodward,  for  appellant. 

Hon.  Oeorge  Cosson,  Attorney  General;  Ed.  H.  Sharp, 
County  Attorney;  John  S.  Parrish,  and  Miles  &  Steele,  for 
the  State. 

Evans,  J. — I.  The  defendant  was  convicted  on  the  theory 
that  he  was  present,  aiding  and  abetting  his  codefendants, 
at  the  time  of  the  killing  of  Mrs.  Zornes.  It  is  not  claimed  that 
he  perpetrated  any  act  which  was  directed  against  her,  or 
which  resulted  in  any  injury  to  her  in'any  other  sense. 

The  Zornes  family  consisted  of  the  husband  and  wife  and 
three  sons  and  a  daughter.  The  husband  is  known  in  this 
record  as  Levi  and  the  wife  as  Bertha  and  the  three  sons  as 
1.  criminal  Henry,  Willie,  and  Elzie,  aged  respectively 

afdingIandder:    eighteen,  sixteen  and  thirteen.    The  daughter 
evidence.'  Ora  was  absent,  and  does  not  figure  in  the  case 

except  by  incidental  reference.  The  family  lived  on  a  farm 
adjoining  that  of  Clarence  Teale,  and  occupied  also  a  few  acres 
of  land  rented  from  Clarence  Teale.  On  the  night  of  Decem- 
ber 7,  1910,  seven  persons  visited  the  Zornes  home,  including 
the  indicted  persons  already  named.  Tom  and  Henry  Phil- 
lips and  Roy  Young  ate  supper  with  the  family.  About  9  or 
9 :20  p.  m.  Clarence  Teale,  Tom  Young,  and  Hugh  Teale  came. 
Twenty  or  thirty  minutes  later  Ed  Young  came.  Clarence 
Teale  was  a  man  between  thirty-five  and  forty  years  of  age. 
Hugh  Teale  was  his  younger  brother,  twenty-two  years  of  age. 
Tom  Young  was  ttoenty-five  years  of  age,  and  was  brother  of 
Roy  Young.  Ed  Young  was  a  younger  brother  of  Tom  Young, 
and  lived  at  home  with  his  father.    Tom  Young  and  Hugh 
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Teale  had  been  engaged  for  some  time  prior  to  such  evening  in 
husking  corn  for  Clarence '  Teale.  It  was  not  unusual  for 
persons  to  gather  at  this  home  after  night  for  reasons  which 
were  excluded  from  the  evidence  as  immaterial.  At  the  home 
this  evening  the  men  were  all  in  the  "southeast  room"  of  the 
house.  This  room  had  a  door  exit  at  the  east  side,  and  another 
at  its  southwest  corner  opening  into  the  "southwest  room," 
which  room  had  an  outside  door  opening  to  the  south.  North 
of  the  southeast  room  was  a  bedroom.  Mrs.  Zornes  was  lying 
on  one  of  the  beds  therein,  the  door  between  the  two  rooms 
being  ajar.  She  was  able  thus  to  engage  in  conversation  with 
the  men  in  the  other  room.  In  the  course  of  conversation  an 
altercation  of  words  arose  between  her  and  Clarence  Teale. 
Thereupon  her  husband  ordered  the  men  out  of  the  house.  In 
the  southwest  corner  of  the  room  was  a  loaded  shotgun.  Levi 
Zornes,  the  husband,  seized  the  shotgun.  Tom  Young  knocked 
it  out  of  his  hands  and  knocked  him  down.  A  struggle  ensued 
between  Tom  Young  on  the  one  hand  and  Levi  and  his  son 
Henry  on  the  other.  Tom  Young  had  a  bicycle  pump  as  a 
weapon.  After  using  the  bicycle  pump  first  in  his  fight  with 
Levi  and  Henry,  he  threw  it  at  Mrs.  Zornes;  who  in  the  mean- 
time had  left  her  bed  and  had  come  into  the  room.  Ed  Young 
got  possession  of  the  gun,  either  taking  it  away  from  Levi  or 
picking  it  up  from  the  floor  after  it  had  been  struck  from  his 
hand  by  Tom.  Ed  Young  immediately  removed  the  shells 
from  the  gun  and  carried  it  away  to  the  "cave"  for  the  pur- 
pose of  hiding  it  from  the  Zornes.  Within  a  few  moments 
after  the  fighting  had  begun  all  the  persons  in  the  room 
rushed  out  of  doors,  some  through  the  east  door  and  some 
through  the  south.  On  the  outside  the  fighting  was  resumed 
as  between  the  Zornes  and  Tom  Young  and  Clarence  Teale. 
Mrs.  Zornes  received  a  blow  on  the  head  from  a  board  or  stick 
in  the  hands  of  Tom  Young  or  Clarence  Teale,  which  frac- 
tured her  skull,  and  from  which  death  resulted  the  same  night. 
Tom  Young  admitted  and  testified  that  he  struck  the  blow  with 
the  board,  but  contended  that  he  did  so  in  self-defense.    As 
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already  stated,  he  was  found  guilty  of  manslaughter.  Levi 
and  Henry  Zornes  and  Tom  Phillips  testified  that  they  saw 
Clarence  Teale  strike  the  blow,  and  he  was  found  guilty  of 
murder  in  the  second  degree.  The  question  involved  in  this 
case  is  whether  Hugh  Teale  was  legally  responsible  to  any 
degree  for  the  death  of  Mrs.  Zornes.  We  set  forth  herewith 
certain  excerpts  from  the  evidence  for  the  state.  If  it  can  be 
said  that  the  verdict  is  supported  by  sufficient  evidence,  such 
evidence  must  be  found  in  the  quoted  excerpts. 

Tom  Phillips  testified  for  the  state  as  follows: 

Tom  threw  the  bicycle  pump  and  hit  Bertha  Zornes. 
The  shotgun  was  over  behind  the  southwest  door.  I  saw 
Tom  Young  leave  this  room;  he  followed  Levi  and  Henry 
Zornes  out.  I  went  out  after  Tom  Young;  Ed  Young  and 
Roy  Young  went  out.  Clarence  Teale,  Mrs.  Zornes,  and  the 
two  boys  and  myself  were  in  the  room  when  Teale  and  I 
started  out.  I  did  not  notice  any  blouse  or  vest  on  Teale. 
Clarence  Teale  came  right  out  of  the  house  behind  me.  When 
I  got  out  Hugh  Teale  was  standing  there  with  some  wood  in 
one  arm ;  a  revolver  or  something  in  his  hand  shined  bright. 
I  wouldn't  say  whether  it  was  a  revolver  or  not.  I  went 
below  the  cave,  and  then  west  and  then  northeast.  "When 
I  was  at  the  northwest  corner  of  the  house  I  saw  Clarence 
Teale  and  also  saw  Mrs.  Zornes,  Willie  and  Elza  Zornes. 
I  crossed  the  path  in  front  of  Mrs.  Zornes  and  Elza.  Clar- 
ence Teale  had  a  board  or  a  club,  or  something  in  his  hand, 
after  he  left  the  side  of  the  house.  It  was  about  three  feet 
long.  Mrs.  Zornes  was  coming  from  the  southeast  when  I 
first  saw  her.  I  saw  Mrs.  Zornes  and  the  boys  near  the  center 
of  the  house  on  the  north  side.  Clarence  Teale  was  on  the 
west  side  of  the  house ;  he  was  at  least  twenty-five  feet  from 
them.  Mrs.  Zornes  et  al.  was  moving  along.  Clarence  Teale 
was  walking.  Clarence  Teale  walked  up  behind  Mrs.  Zornes ; 
she  turned  around  and  Clarence  Teale  knocked  her  down; 
she  was  sixty-three  feet  west  from  me  as  I  estimated.  The 
two  Zornes  boys — one  of  the  boys  was  eighteen  feet  and  the 
other  fifteen  feet  west  of  me ;  that  is  my  guess.  Henry  Zornes 
was  forty  feet  from  Levi.  No  one  struck  a  lick  in  the  house 
but  Tom  Young.    Boy  Young  had  a  poker  drawed  up  in 
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both  hands.  I  never  swore  at  the  March  term  of  court,  or 
the  November  term  of  court,  that  Roy  Young  had  a  poker 
down  at  his  side  and  never  raised  it.  I  may  have  swore  that 
when  I  stepped  out  of  the  door  that  neither  Tom  Young  or 
Hugh  Teale  threw  any  clubs.  I  don't  believe  that  I  said 
Hugh  Teale  threw  any  clubs.  I  never  saw  Hugh  Teale 
throw  any  clubs.  Clarence  Teale  and  I  went  out  practically 
together.  Mrs.  Zornes  and  the  boys  were  in  the  southeast 
room  when  we  went  into  the  kitchen.  I  made  a  pretty  good 
run  out  northeast  of  the  house.  I  was  running  when  I  passed 
the  cave.  I  was  running  pretty  rapidly.  When  I  stepped 
out  of  the  door  Hugh  Teale  was  standing  with  a  load  of  wood 
in  one  arm,  and  something  bright  in  the  other  hand.  I  swore 
on  the  trial  before  in  the  case  of  the  state  of  Iowa  against 
Clarence  Teale  that  Tom  Young  and  Clarence  Teale  was  the 
only  ones  that  I  saw  do  anything  out  of  doors.  I  believe 
that  I  swore  that  I  believed  Tom  Young  and  Ed  Young  was 
the  only  ones  that  done  any  throwing.  I  believe  that  I  swore 
that  Tom  Young  and  Clarence  Teale  was  the  only  ones  that 
I  saw  take  any  part  in  the  fight  out  of  doors.  Tom  Young 
and  Clarence  Teale  was  the  only  ones  of  the  defendants  near 
Lee  or  Henry  Zornes  at  the  time  Mrs.  Zornes  was  hit. 

Levi  Zornes  testified : 

When  he  come  one  of  the  Teale  boys  wanted  to  bet  the 
other  that  he  could  drink  more.  After  this  I  don't  know 
whether  Hugh  said  anything  just  then.  Then  there  was 
some  talk  about  a  cook ;  Hugh  made  a  bow  and  said  something 
about  the  cook.  Said  he  was  all  the  cook  there  was  down 
there.  Clarence  Teale  accused  my  wife  of  saying  they  had 
Jane  Young  down  there  as  a  cook.  I  think  Teale  said  he 
had  heard  that  she  was  telling  around  that  they  had  Jane 
Young  down  there  for  a  cook.  She  said  that  was  a  mistake ; 
she  didn't  say  so.  He  used  some  bad  talk.  She  said  Dick 
Prey  said  it.  I  opened  the  east  door  and  ordered  the  boys 
out.  Tom  Young  said  I  couldn't  put  him  out.  He  rapped 
me  on  the  head  with  a  bicycle  pump.  There  wasn't  no 
dents  in  the  bicycle  pump  at  the  time.  It  was  straight  and 
in  good  condition.  He  struck  me  the  second  time.  I  fell 
kind  of  in  the  kitchen  door.  The  first  time  he  struck  me 
I  was  standing  in  the  southeast  room,  south  of  the  stove. 
After  I  was  knocked  down  the  second  time  I  tried  to  get  the 
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shotgun ;  before  I  got  my  hands  on  the  gun  Henry  came  out 
over  me  into  the  kitchen  door.    When  we  got  up  in  the 
kitchen  I  think  I  was  ahead  of  Henry.    When  we  started  out 
of  the  southwest  room  Tom  Young  was  following  us.    After 
I  got  out  of  the  southwest  door  I  saw  Hugh  Teale.    We 
tried  to  pick  up  some  rocks.    Hugh  had  an  arm  load  of 
wood,  and  had  his  revolver,  and  said  he  would  shoot  our 
brains  out  if  we  picked  up  rocks.    Hugh  Teale  was  standing1 
east  and  south  of  the  door  about  eight  feet.    He  had  the 
wood  in  his  left  arm.    Then  we  went  off  southwest.    They 
were  pushing  us,  and  we  didn't  have  any  time  to  get  any 
wood  at  the  woodpile.    They  drove  us  then  north  of  the 
woodpile  about  fifty  or  sixty  feet  near  the  barn  and  corn 
crib.     Question.  After  you  had  been  driven  there  did  you  see 
any  one  that  wasn't  pursuing  you?    Yes,  sir;  saw  Hugh 
Teale,  Ed  Young,  Boy  Young,  and  Tom.    Then  I  saw  Mrs. 
Zornes.    Henry  was  behind  me  I  think  about  ten  feet.    I 
saw  the  two  boys,  my  wife,  and  Clarence  Teale  north  of  the 
house.     Clarence  Teale  had  a  board  or  a  stick,  or  something 
in  his  hands,  about  three  feet  or  three  and  one-half  feet  long. 
I  couldn't  tell  whether  it  was  a  stick,  club  or  a  board. 
Clarence  Teale  struck  her  with  a  board,  or  whatever  he  struck  ' 
her  with,  and  knocked  her  down.    I  don't  know  where  the 
boys  stood.    Soon  after  she  was  knocked  down  Tom  Young 

says,  '  Come  on.     Here  they  come ;  knock  their  G d 

brains  out. '  When  Tom  Young  hollowed  that  Clarence  Teale 
threw  a  rock  or  a  stick  of  wood  and  hit  me  in  the  back  and 
knocked  me  through  the  wire  fence.  He  was  probably  sixty- 
five  feet  from  me  when  he  hit  the  woman.  After  we  were 
knocked  through  the  fence,  Hugh  and  Clarence  Teale  and 
Tom  and  Ed  all  joined  us.  We  went  fifty  feet  west,  and 
then  south  and  east.  They  stopped  below  the  barn,  and  we 
went  on  south  to  the  gate  in  the  southwest  corner  of  the 
yard.  After  we  got  to  the  house  we  went  into  the  southeast 
room.    We  went  to  see  if  we  could  find  the  gun  or  razor. 

Elzie  Zornes  testified  as  follows: 

Father  then  ordered  them  out  of  the  house.  Tom  Young 
knocked  him  down  with  the  bicycle  pump.  I  never  saw  but 
the  one  lick  struck  in  the  house  except  that  Tom  Young  hit 
mother  with  a  stove  hearth.    These  were  the  only  licks  I 
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saw  struck  in  the  house.  When  the  fight  started  mother 
stood  up  in  the  archway  or  back  of  the  archway.  -When  I 
went  into  the  north  room  I  stood  by  the  foot  of  the  bed  south- 
east of  my  mother.  I  stood  right  close  to  the  bed.  She 
was  standing  up  when  he  threw  the  stove  hearth  at  her  and 
struck  her  on  the  ankle.  He  threw  the  hearth  as  hard  as  he 
could  throw  it.  I  never  saw  her  hit  with  a  bicycle  pump. 
I  was  neither  to  the  side  nor  in  front  nor  behind  my  mother. 
I  saw  Ed  Young  grab  the  shotgun  out  of  my  father's  hands; 
this  was  after  father  was  hit.  Question.  After  Tom  Young 
struck  your  father  you  saw  Ed  Young  grab  the  gun  out  of 
your  father's  hands?  Answer.  Yes,  sir;  when  my  mother, 
brother  and  I  went  but  of  the  house  Clarence  Teale  was  the 
only  one  in  the  house.  I  was  behind  my  mother.  After 
we  got  to  the  corner  of  the  house  I  walked  in  front  of  my 
mother.  When  I  first  saw  Clarence  Teale  he  was  between 
the  well  and  cave.  He  run  directly  to  where  mother  was 
and  struck  her  with  a  board  or  a  club. 

Henry  Zornes  testified  as  follows : 

Tom  struck  me  when  I  was  trying  to  get  the  shotgun. 
That  was  after  father  had  been  knocked  down.  Ed  Young 
got  the  shotgun  and  pulled  it  in  my  face  and  said  he  would 
shoot  my  brains  out.  It  was  loaded.  I  put  the  shells  in  it. 
The  gun  has  a  safety  on  it.  The  second  time  I  was  knocked 
down  in  the  door  of  the  kitchen.  Father  and  I  went  out 
of  the  house ;  then  Tom,  Ed  and  Roy  Young  was  pursuing  us. 
We  went  to  get  some  rocks.  Hugh  Teale  was  there  with  a 
revolver  and  some  stove  wood.  He  said  if  we  picked  up  the 
rocks  he  would  shoot  our  brains  out.  He  had  it  in  his  pocket 
when  we  first  went  out,  and  he  pulled  it  in  our  faces.  He 
didn't  throw  any  wood  at  us  at  this  time.  I  went  to  the 
woodpile.  Hugh  gave  Tom  and  Ed  Young  some  wood.  My 
father  went  with  me  to  the  woodpile.  I  went  to  get  an  ax, 
but  they  were  gone.  Tom  Phillips  and  I  had  chopped  wood 
there  about  4  o'clock.  They  followed  us  up  to  some  place 
east  of  the  barn,  and  they  run  out  of  wood.  They  just 
stopped  throwing  long  enough  to  go  back  and  get  more  wood. 
During  the  time  they  stopped  to  get  the  wood  I  saw  Clarence 
Teale  coming  from  the  northwest  corner  of  the  house.  He 
had  a  club  or  a  board.    I  saw  him  overtake  mother  and  hit 
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her  over  the  head  with  a  club  or  a  board.  She  was  facing 
the  south  when  he  struck  her.  It  knocked  her  down.  One 
of  the  boys  was  close  to  her.  And  the  other  one  wasn't  very 
far  away.  I  was  about  forty-seven  feet  from  where  she  was 
struck.  .  .  .  Hugh  Teale  told  us  not  to  get  any  rocks. 
We  were  probably  twelve  feet  from  the  southwest  door.  I 
never  swore  on  the  preliminary  trial  that  I  went  down  to  get 
some  wood. 

Willie  Zornes  testified  as  follows : 

The  next  I  saw  of  Tom  he  was  out  when  mother  was  hit. 
I  don't  know  when  he  went  out.  I  don't  know  whether  he 
went  out  before  me  or  not.  I  did  not  swear  in  the  case  of 
the  state  of  Iowa  against  Clarence  Teale  that  these  parties 
come  to  our  house  about  half  past  9  o'clock.  I  said  half  past 
8  or  9.  I  never  saw  Hugh  Teale  do  anything  that  night, 
I  don't  know  whether  he  said  or  did  anything  of  any  kind  or 
character  out  of  the  road  that  night  or  not.  I  don't  know 
how  long  after  Henry  had  been  knocked  in  the  kitchen  before 
Tom  Young,  Clarence  and  Hugh  Teale  went  out  in  the  kitchen. 
I  can't  give  the  number  of  minutes.  ...  I  heard  some 
remark  made  about  it  being  a  noise  like  occurred  at  the  supper 
table.  When  that  was  said,  I  think  my  mother  says,  'Teale, 
is  that  you?'  Immediately  after  that  Clarence  Teale  said, 
'I  didn't  know  you  were  in  there,  Mrs.  Zornes;  where 's  Orat' 
Then  I  heard  some  conversation  about  her  shucking  corn  up 
there,  and  what  pay  she  was  getting.  Teale  said  he  could 
give  her  more  money  to  come  down  and  shuck  corn  for  him. 
Some  one  said  something  about  losing  their  cook  down  there. 
Hugh  Teale  said  he  was  the  only  cook  down  there.  If  there 
was  anything  said  about  the  cook,  I  guess  this  talk  about  the 
cook  was  after  the  corn  business.  Then  Clarence  Teale  spoke 
up  and  said  there  had  been  a  report  going  around.  Mother 
said  she  had  heard  Jane  Young  got  married.  Teale  then  said 
something  about  the  report  there  about  their  cooking  down 
there.  Mother  said  it  was  a  lie,  that  Dick  Prey  told  it,  and 
that  she  hadn't  started  it.  Clarence  Teale  said  that  Dick 
Prey  or  anybody  else  that  said  it  was  a  cock-eyed  liar.  Then, 
I  think,  my  mother  said, '  Put  them  out. '  The  bottom  window 
was  broken  out  of  the  double  window.  The  west  bottom 
window  was  broken  out.    There  was  only  one  glass  in  each 
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sash.  The  tablecloth  was  fastened  over  the  window.  The 
windows  was  broken  out  the  Saturday  night  before  at  the 
dance,  when  Eirkpatrick  and  Collins  had  the  fight — the  time 
Allen  Ramsey  was  at  our  house.  I  don't  know  whether  they 
was  playing  poker  out  at  the  barn  or  not. 

It  will  be  noted  from  the  foregoing  that  only  Levi  and 
Henry  Zones  testified  to  any  conduct  on  the  part  of  Hugh 
Teale  evincing  any  hostility  whatever  towards  any  one.  They 
were  partially  corroborated  by  Tom  Phillips.  The  evidence 
in  contradiction  of  these  witnesses  is  strongly  supported  by  all* 
the  circumstances  of  the  case.  According  to  the  defendant's 
testimony,  he  never  had  a  revolver.  It  is  undisputed  that  no 
revolver  was  in  fact  used.  That  a  person,  bent  on  murder  and 
equipped  with  a  revolver  in  his  right  hand  should  want  to 
load  his  left  arm  with  stove  wood  presents  a  weight  of  improb- 
ability, difficult  to  carry.  True,  the  jury  had  a  right  to 
accept  the  statements  of  Zornes  in  that  respect  in  preference 
to  the  other  testimony.  And  yet  the  duty  devolves  upon  us 
to  examine  the  entire  record  and  to  satisfy  ourselves  that  the 
judgment  of  conviction  has  fair  support  in  the  evidence  as  a 
whole. 

Ignoring  the  inconsistency  of  the  testimony  of  Levi  and 
Henry  Zornes,  as  to  the  revolver,  with  the  undisputed  circum- 
stances of  the  case,  and  accepting  their  statements  as  true, 
such  evidence  does  not  connect  the  defendant  with  the  assault 
on  Mrs.  Zornes,  nor  does  it  show  any  aid  or  knowle4ge  in  that 
direction.  The  evidence  of  the  state  is  direct  and  definite  that 
Clarence  Teale  inflicted  the  blow  which  killed  Mrs.  Zornea 
It  occurred  some  distance  northwest  of  the  house.  The  de- 
fendant was  not  in  that  part  of  the  premises.  It  is  undis- 
puted that  he  knew  nothing  about  such  assault,  and  did  not 
know  that  Mrs.  Zornes  had  come  out  of  the  house,  unless  the 
contrary  inference  can  be  deduced  from  the  circumstances. 
We  think  the  circumstances  highly  corroborate  rather  than 
contradict  the  defendant's  denial  in  this  respect. 

It  is  urged  by  the  state  in  argument  that  the  defendant 
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aided  in  bringing  about  the  altercation  in  the  house.  The 
evidence  does  not  at  all  warrant  this  contention.  His  con- 
duct and  conversation  in  the  house  were  kindly  and  good- 
natured,  and  absolutely  free  from  controversy.  It  is  further 
urged  by  the  state  that  this  defendant  and  his  codefendants 
"  went  to  the  Zornes  home  for  the  purpose  of  making  trouble. " 
There  is  no  evidence  in  the  record  that  has  any  tendency  in 
that  direction.  The  defendant  offered  much  testimony  on  the 
trial  to  the  effect  that  liquors  were  sold  at  this  house,  and 
that  they  were  there  by  invitation,  express  and  implied,  and 
that  the  place  was  much  frequented.  All  of  this  evidence  was 
ruled  out  upon  objection  of  the  state  as  immaterial.  On  the 
theory  on  which  the  case  was  tried,  the  ruling  was  proper. 
There  was  no  claim  by  the  state  of  conspiracy  or  of  previous 
plan  to  provoke  a  fight.  If  such  had  been  the  claim  of  the 
state,  then  clearly  the  evidence  offered  by  the  defendant  would 
have  been  proper.  In  this  state  of  the  record  it  is  not  avail- 
able to  the  state  now  to  advance  a  theory  that  the  injury  was 
inflicted  upon  Mrs.  Zornes  in  pursuance  of  a  previous  plan. 
Indeed  the  district  court  instructed  the  jury  that  the  defend- 
ant could  be  held  liable  only  for  his  own  acts.  Considerable 
evidence  was  introduced  on  behalf  of  defendant  to  the  effect 
that  the  decedent  was  a  combative  and  dangerous  person  who 
had  engaged  in  many  personal  encounters.  This  testimony 
was  in  no  wise  disputed  by  the  state.  Testimony  was  also  in- 
troduced that  at  the  time  of  her  injury  she  was  assaulting  Tom 
Young  with  a  poker,  and  that  the  injury  inflicted  upon  her 
was  done  in  resistance  to  such  assault.  The  dispute  in  the 
testimony  at  this  point  rested  solely  with  the  jury,  and  for 
the  purpose  of  this  appeal  she  should  be  deemed  blameless. 
But  the  guilt  of  the  defendant  should  not  be  assumed  as  a 
mere  matter  of  inference  simply  because  the  fatal  blow  was 
inflicted  by  his  brother.  It  was  undisputed  that  the  defendant 
had  always  borne  a  good  reputation. 

Assuming  the  Zornes  family  to  be  blameless  as  we  do 
for  the  purpose  of  this  appeal,  it  seems  very  clear  that  the  re- 
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sponsibility  for  the  trouble  rested  upon  Tom  Young  and  Clar- 
ence Teale.  Both  had  imbibed  intoxicating  liquors  before 
they  came,  and  this  accounts  for  much  that  would  otherwise 
seem  incredible.  Both  have  been  convicted,  and  have  been 
sentenced  to  long  terms  of  imprisonment.  The  fact  that  they 
were  thus  guilty  should  not  be  allowed  to  have  too  great  effect 
in  fixing  guilt  upon  others  who  were  present,  but  were  helpless 
to  prevent  the  altercation.  The  fight  lasted  but  a  few  mo- 
ments. Every  one  present  was  in  momentary  bodily  peril 
because  thereof.  They  were  necessarily  present.  If  direct 
evidence  were  lacking  as  to  the  infliction  of  the  blow  which 
caused  the  death  of  Mrs.  Zornes,  doubtless  a  larger  latitude  of 
inference  implicating  the  persons  present  would  be  permissi- 
ble to  the  jury.  But  in  view  of  the  direct  testimony  intro- 
duced by  the  state  fixing  the  direct  responsibility  upon  Clar- 
ence Teale,  the  latitude  of  mere  inference  as  against  others  was 
necessarily  reduced  accordingly ;  there  being  no  claim  or  evi- 
dence of  a  previous  conspiracy.  It  is  our  conclusion  that  the 
evidence  is  not  sufficient  to  support  the  verdict  of  guilty,  and 
that  a  new  trial  should  be  awarded.  If  additional  evidence 
cannot  be  procured  tending  to  show  participation  in  the  crime 
by  the  defendant,  the  prosecution  ought  to  be  dismissed. 

II.  In  view  of  a  possible  new  trial  we  should  perhaps  note 
certain  complaints  with  reference  to  the  instructions.  Instruc- 
tion No.  22,  was  as  follows : 

If  you  find  from  the  evidence  beyond  a  reasonable  doubt 
that  at  and  within  the  county  of  Decatur,  and  state  of  Iowa, 
the  defendant,  Hugh  Teale,  and  his  codefendants,  Clarence 
Teale  and  Tom  Young,  or  either  of  them,  the  said  Hugh  Teale 
being  present,  aiding,  abetting,  and  consenting  thereto,  did 
on  or  about  the  7th  day  of  December,  1910,  unlawfully  and 
without  legal  excuse,  kill  Bertha  Zornes,  without  malice, 
either  express  or  implied,  defendant  Hugh  Teale  would  be 
guilty  of  manslaughter,  unless  you  find  that  Bertha  Zornes 
was  killed  by  Tom  Young  in  self-defense,  as  hereinafter  set 
forth  in  these  instructions  on  that  subject. 
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Particular  complaint  is  directed  against  the  portion  of 
such  instruction  which  we  have  italicized  above.  It  is  urged 
that  this  instruction  was  misleading  in  that  it  seemed  to  affirm 
2.  8ami  :  or  assume  that  the  defendant  was  by  his  pres- 

iMtrucUon.  ence  "aiding  and  abetting."  The  real  mean- 
ing intended  by  the  trial  judge  is  quite  manifest  to  us.  Giving 
to  the  instruction  the  intended  meaning,  there  could  be  no 
objection  to  it.  We  are  quite  convinced,  however,  that  the 
intended  meaning  does  not  stand  out  clearly  to  one  un- 
acquainted with  technical  forms  of  legal  expression.  The 
"said  Hugh  Teale  being  present,  aiding,  abetting,  and 
consenting  thereto"  is  an  expression  which  is  assertive 
and  affirmative  in  form  rather  than  hypothetical  or  sub- 
junctive. This  form  of  expression  is  suitable  to  the  charge 
of  an  indictment.  It  is  accusative.  It  is  not  a  happy  or  suita- 
ble form  in  which  to  submit  a  question  for  the  finding  of  a 
jury  thereon.  It  is  calculated  to  give  the  impression  to  the 
jury  that  such  fact  is  already  determined  by  the  court,  and 
is  to  be  taken  as  true  by  them.  In  this  case  such  impression 
was  emphasized  by  connecting  the  presence  of  the  defendant 
with  the  "aiding  and  abetting."  The  defendant  was  con- 
cededly  and  indisputably  present.  Under  the  evidence  in  this 
case,  the  question  whether  he  aided  and  abetted  was  quite 
separate  and  distinct  from  the  question  of  his  mere  presence 
upon  the  premises.  It  was  further  emphasized  in  that  the 
same  form  of  expression  appeared  in  four  instructions.  On 
the  other  hand,  instruction  3  charged  the  jury  that  the  defend- 
ant could  not  be  found  guilty,  unless  he  "advised,  aided,  or 
abetted  the  other  in  the  commission  of  the  offense  charged." 
Instruction  22  should,  of  course,  be  read  in  connection  with 
instruction  3.  We  are  inclined  to  the  view  that  instruction  3 
was,  perhaps,  a  sufficient  cure  to  the  objectionable  form  of 
instruction  22.  In  view  of  a  reversal  on  the  ground  stated  in 
the  first  division  hereof,  we  need  not  pass  definitely  upon 
this  point.  It  is  sufficient,  for  the  purpose  of  the  future, 
to  suggest  that  the  form  of  instruction  22  is  objectionable  and 
ought  to  be  avoided. 
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In  State  v.  Young,  158  Iowa,  647,  we  held  a  similar  in- 
struction to  be  nonprejudicial  because  the  defendant  in  that 
case  testified  that  he  struck  the  fatal  blow. 

As  bearing  upon  the  question  of  prejudice,  the  defendant, 
in  support  of  a  motion  for  new  trial,  filed  the  affidavits  of 
jurors,  showing  that  eleven  jurors  did  misunderstand  the 

instructions,  and  did  suppose  that  the  ques- 
'  dicif  impeach-    tion  thus  stated  was  predetermined  by  the 

court.  Some  further  showing  was  made  in 
such  affidavits  as  to  a  finding  of  facts  by  the  jury  to  the  effect 
that  they  found  that  the  defendant  had  no  weapon  and  took 
no  active  part.  These  affidavits  were  stricken  on  the  ground 
that  they  tended  to  impeach  the  verdict.  This  ruling  was 
proper.  State  v.  Dudley,  147  Iowa,  645.  If  the  form  of  the 
instruction  was  appropriate,  it  could  not  be  assailed  by  affi- 
davits of  jurors.  If  inappropriate,  there  was  presumptive 
prejudice. 

Other  questions  argued  need  not  be  further  considered. 
For  the  reason  indicated,  the  judgment  of  conviction  must  be 
reversed,  and  the  case  remanded  for  further  proceedings  in 
harmony  herewith. 

Reversed  and  Remanded. 

Deemer,  J.  (dissenting). — It  should  be  stated  that  de- 
fendant, with  his  brother,  Clarence  Teale,  Thomas  and  Ed 
Young,  went  to  the  Zornes  house  together,  although  by  reason 
of  some  unintentional  circumstance  defendant  was  the  first 
one  to  enter  the  door.  What  their  mission  was,  under  this 
record,  can  only  be  surmised  from  their  conduct.  It  is  cer- 
tain that  within  a  short  while  after  the  men  entered  the  house, 
a  controversy  arose  as  to  who  was  the  author  of  a  report  that 
a  certain  young  woman  had  been  acting  as  cook  for  Clarence 
Teale.  Clarence  Teale  accused  Mrs.  Zornes  of  being  the 
author  of  the  story,  and  she  denied  it.  Defendant  partici- 
pated in  this  verbal  controversy,  which  became  somewhat 
heated,  and  remarked  that  he  was  the  only  cook  that  had  been 
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there  since  he  had  been  '  *  down  on  the  bottom. ' 9  Mrs.  Zornes 
then  remarked  that  she  had  no  reference  to  him;  "that  she 
meant  Jane  Young."  Clarence  Teale  then  said  there  had 
been  considerable  talk  about  Jane  Young  keeping  house  for 
them  down  there,  and  "I  don't  know,  but  I  think  it  started 
from  this  hill. ' '  Mrs.  Zornes  then  said  it  was  a  lie ;  that  it 
did  not  start  from  there,  but  that  Dick  Prey  had  told  it  in 
their  house.  Clarence  Teale  then  said  that  whoever  stated 
it  was  a  "cock-eyed  liar."  Mrs.  Zornes  then  said  that  he 
(Clarence)  was  a  liar;  that  Dick  Prey  had  told  it,  and  she 
believed  him,  and  after  calling  Clarence  some  vile  names,  she 
ordered  her  husband  to  put  all  of  the  men  out  of  the  house, 
telling  him  to  get  the  gun.  The  majority  opinion  sets  forth 
the  testimony  as  to  what  was  done  inside  of  the  house.  With 
that  affair,  defendant,  Hugh  Teale,  had  no  direct  connection, 
but  he,  Levi  and  Henry  Zornes  went  out  of  the  house,  and  as 
the  Zornes  armed  themselves  with  clubs  at  the  woodpile, 
defendant  warned  his  companions  when  they  appeared  at  the 
door  not  to  come  out.  The  defendant's  conduct,  after  that 
time  and  in  connection  with  the  affray  which  caused  the  death 
of  Mrs.  Zornes,  is  shown  by  this  summary  of  the  testimony 
offered  by  the  state,  taken  from  the  abstract  and  amended 
abstract  now  before  us.  It  is  a  brief  statement  of  the  testi- 
mony as  found  in  the  majority  opinion,  and  also  includes 
some  material  testimony  found  in  an  amended  abstract,  which 
is  not  referred  to  by  the  majority.  This  statement  was  testi- 
fied to  by  Levi  Zornes,  as  to  defendant's  part  in  the  fight: 
"After  I  got  out  of  the  southwest  door  I  saw  Hugh  Teale.  We 
tried  to  pick  up  some  rocks.  Hugh  had  an  arm  load  of  wood 
and  had  his  revolver,  and  said  he  would  shoot  our  brains 
out  if  we  picked  up  rocks.  Hugh  Teale  was  standing  east  and 
south  of  the  door  about  eight  feet.  He  had  the  wood  in  his 
left  arm.  Then  we  went  off  southwest  They  were  pushing  us, 
and  we  didn't  have  any  time  to  get  any  wood  at  the  woodpile. 
They  drove  us  then  north  of  the  woodpile  about  fifty  or  sixty 
feet  near  the  barn  and  corn  crib.     Q.  After  you  had  been 
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driven  there,  did  you  see  any  one  that  was  pursuing  you? 
A.  Yes,  sir;  saw  Hugh  Teale,  Ed  Young,  Boy  Young  and 
Tom." 

Henry  Zornes  gave  this  version  of  the  matter :  ' '  Father 
and  I  went  out  of  the  house,  then  Tom,  Ed  and  Roy  Young 
was  pursuing  us.  We  went  to  get  some  rocks.  Hugh  Teale 
was  there  with  a  revolver  and,  some  stove  wood.  He  said  if  we 
picked  up  the  rocks  he  would  shoot  our  brains  out.  He  had 
it  in  his  pocket  when  we  first  went  out,  and  he  pulled  it  in 
our  faces.  He  didn't  throw  any  wood  at  us  at  this  time.  I 
went  to  the  woodpile.  Hugh  gave  Tom  and  Ed  Young  some 
wood.  .  .  .  My  father  went  to  the  woodpile  with  me. 
We  were  pursued  by  Tom  Young,  Roy,  Ed,  and  Hugh  Teale.' ' 

Thomas  Phillips  also  testified  to  the  following  facts,  in 
addition  to  those  set  out  in  the  majority  opinion:  "Clarence 
Teale  came  right  out  of  the  house  behind  me.  When  I  got 
out  Hugh  Teale  was  standing  there  with  some  wood  in  one 
arm;  a  revolver  or  something  in  his  hand  shined  bright — I 
wouldn't  say  whether  it  was  a  revolver  or  not." 

This  was  the  case  made  for  the  state,  omitting  some  other 
matters  inferentially  pointing  to  guilt,  growing  out  of  de- 
fendant's conduct,  after  the  assault  was  committed  upon  Mrs. 
Zornes,  and  the  question  is,  Was  it  sufficient  to  take  the  case 
to  the  jury  as  against  the  defendant,  Hugh  Teale  ?  The  jury 
had  the  right  to  believe  it  as  against  any  testimony  on  the 
part  of  the  defendant,  and  if  it  did  believe  it  and  gave  it 
credence,  it  is  for  us  to  say  whether  or  not  such  testimony 
was  sufficient  to  justify  the  verdict.  It  is  not  our  province, 
as  I  understand  it,  to  weigh  the  whole  testimony,  even  in 
cases  where  there  is  a  sharp  conflict,  and  say,  upon  the  whole 
record,  that  were  we  triers  of  the  fact,  we  would  not  havet 
found  the  defendant  guilty.  Our  province  is  to  ascertain 
whether  or  not  there  was  sufficient  testimony  introduced 
which,  if  believed  by  the  jury,  would  justify  a  conviction. 
One  reason  for  this  is  that  questions  of  fact  in  all  criminal 

cases  are  for  a  jury,  and,  after  a  verdict  of  guilty,  found  by 
Vou  162  Ia.— 30 
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twelve  men,  has  been  returned,  and  the  trial  judge  has  re- 
viewed the  testimony  and  confirmed  the  verdict,  we  are  not, 
as  an  appellate  tribunal,  justified  in  reversing  for  want  of 
testimony,  because,  forsooth,  in  reviewing  the  evidence  as 
presented  by  the  cold-printed  page,  we  would  not  have  come 
to  the  same  conclusion.  The  usual  test,  as  I  understand  it,  is 
this:  Suppose  the  defendant  had  rested  without  any  testi- 
mony, and  had  chosen  to  submit  his  case  upon  the  evidence 
adduced  by  the  state;  the  inquiry  then,  in  the  event  of  a 
verdict  of  guilty,  would  have  been,  Was  there  enough  to 
justify  the  verdict!  The  same  rule  obtains  where  the  de- 
fendant offers  testimony  in  his  defense;  for  it  is  within  the 
province  of  the  jury  to  say,  "We  do  not  believe  any  of  the 
testimony  offered  by  the  defendant,  or  any  material  part  of 
it."  Again,  the  trial  court  sits  in  review  of  the  entire  pro- 
ceedings, and  the  presiding  judge  has  opportunities  which  we 
do  not  and  cannot  possess,  and  he,  under  his  oath,  has  a  defi- 
nite function  to  perform.  In  refusing  to  grant  a  motion  for 
a  new  trial,  he  also  puts  his  seal  of  approval  upon  the  verdict, 
and  his  finding  that  the  testimony  is  sufficient  should  not  be 
disregarded  except  in  extreme  cases.  This  to  my  mind  is  not 
such  a  case. 

The  testimony  shows  much  more  than  the  mere  presence 
of  defendant  as  acquiescent  observer.  He  could  easily  have 
retired  to  a  safe  distance,  had  he  been  so  disposed.  But  he 
did  not  do  so;  he  remained  on  the  scene,  drew  his  revolver, 
tried  to  prevent  the  Zornes  from  arming  themselves  with 
clubs,  told  the  Zornes  that  if  they  picked  up  rocks  he  would 
blow  their  brains  out  and  afterwards  gave  Tom  and  Ed  Young 
some  wood.  Not  only  this,  but  when  the  Zornes  started  to 
retire,  he,  with  Ed  and  Roy  and  Tom  Young,  pursued  the 
Zornes,  he  (Hugh)  being  at  the  time  armed  and  carrying 
some  wood  in  another  arm.  Of  course  he  did  not  know  that 
Mrs.  Zornes  was  then  being  actually  assaulted  with  intent  to 
Mil,  but  he  was  engaged  and  participated  in  the  unlawful 
assault  on  the  Zornes  on  their  own  premises,  and,  being  en- 
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gaged  in  this  general  unlawful  melee,  it  is  immaterial  that  he 
did  not  give  direct  countenance  to  everything  that  actually 
occurred.  This  proposition  of  law  is  too  fundamental  to  re- 
quire citation  of  authorities  in  its  support.  Mere  presence 
at  the  place  of  difficulty  is  not  aiding  and  abetting.  But  if 
one  being  present,  encourage^  or  incites,  by  words,  gestures, 
looks,  or  signs,  or  in  any  manner,  or  by  any  means  counte- 
nances or  approves  an  assault  or  other  crime,  or  is  an  active 
participant  in  a  general  riot  or  assault,  he  is  an  aider  and 
abettor.  HUmes  v.  Stroebel,  59  Wis.  74  (17  N.  W.  539) ; 
State  v.  Tally,  102  Ala.  25  (15  South.  722) ;  Rhinehart  v. 
Whitehead,  64  Wis.  42  (24  N.  W.  401) ;  State  v.  Jones,  115 
Iowa,  113;  Brown  v.  Perkins,  83  Mass.  (1  Allen)  89;  Kuney 
v.  Butcher,  56  Mich.  308  (22  N.  W.  866) ;  State  v.  Cox,  65 
Mo.  29;  State  v.  Walker,  98  Mo.  95  (9  S.  W.  646,  11  S.  W. 
1133).  In  the  latter  case,  it  is  said:  "One  theory  of  the 
case  on  the  part  of  the  state  was  that  defendant  did  not  him- 
self shoot  Green,  but  that  one  or  more  of  seven  named  per- 
sons did,  and  that  defendant  was  present,  aiding  and  abetting. 
Wharton,  in  describing  and  defining  an  aider  and  abettor, 
says:  'If  he  watched  for  his  companions  in  order  to  pre- 
vent surprise,  or  remained  at  a  convenient  distance  in  order 
to  favor  their  escape,  if  necessary,  or  was  in  such  a  situation 
as  to  be  able  readily  to  come  to  their  assistance,  the  knowledge 
of  which  was  calculated  to  give  additional  confidence  to  his 
companions,  in  contemplation  of  law  he  was  aiding  and  abet- 
ting.'   I  Wharton  Criminal  Law  (8th  Ed.)  211." 

There  was  ample  testimony,  as  I  view  it,  to  take  the  case 
to  the  jury.  Moreover,  it  was  for  the  jury  to  say,  under  all 
the  facts  and  circumstances  disclosed  by  the  record,  what  the 
purpose  of  the  defendant  and  his  companions  was  in  going  to 
the  Zornes  house.  Very  shortly  after  they  arrived  there, 
Mrs.  Zornes  was  accused  of  starting  reports  as  against  Clar- 
ence Teale.  Hugh  Teale,  the  defendant,  was  conveniently 
there  as  a  witness  to  deny  the  correctness  of  the  report.  Out 
of  this  grew  the  difficulty.    A  jury  may  have  found,  in  the 
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absence  of  other  testimony,  that  the  parties  all  went  to  the 
Zornes  home  to  settle  this  matter  of  gossip.  Either  that,  or 
they  went  there  to  get  liquor,  or  for  some  other  doubtful 
motive.  They  went  practically  together,  and  in  what  fol- 
lowed the  defendant,  Hugh  Teale,  was  not  guiltless,  if  the 
witnesses  for  the  state  are  to  be  believed.  Whether  or  not 
they  were  worthy  of  credence  was  essentially  for  a  jury,  and 
I  would  not  interfere  with  the  verdict.  I  believe  the  judgment 
should  be  Affirmed. 

Preston,  J.,  concurs  in  this  dissent. 


Lawrence  B.  Thompson,  Administrator  of  the  Estate  of  J. 
E.  Glass,  Deceased,  Appellee,  v.  Chicago  Great  West- 
ern Railroad  Company,  Appellant. 

Railroads:    contributory  negligence  :     evidence.    One  of  mature  age 

1  intending  to  take  a  train  in  the  night,  who  was  aware  of  the 
approach  of  a  train  and  knew  it  was  so  near  that  to  pass  in 
front  of  the  engine  to  the  station  it  was  necessary  to  quicken  his 
speed,  was  guilty  of  contributory  negligence  as  a  matter  of  law  in 
attempting  to  thus  cross  the  track. 

Same:    instinct  or  self-preservation  :    instruction.     Where  there 

2  are  no  eye  witnesses  to  an  accident  the  presumption  arising  from 
the  instinct  of  self-preservation  obtains:  but  where  there  was 
evidence  of  witnesses  that  they  saw  deceased  hurrying  to  cross  the 
track  to  the  station  in  front  of  the  approaching  train,  and  observed 
his  movements  up  to  the  time  the  train  struck  him,  an  instruction 
that  the  law  presumes  that  decedent,  impelled  by  the  instinct  of 
self-preservation,  was  in  the  exercise  of  due  care  was  inapplicable 
to  the  facts. 

Appeal  from  Shelby  District  Court. — Hon.  A.  B.  Thornell, 

Judge. 

Wednesday,  July  2,  1913. 

Action  to  recover  damages  for  death,  alleged  to  have  re- 
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salted  from  the  negligence  of  the  defendant.  From  a  verdict 
and  judgment  in  favor  of  plaintiff,  defendant  appeals. 
— Reversed. 

Carr,  Carr  &  Evans,  and  Byers  <&  Byers,  for  appellant. 
J.  B.  Rockafellow,  and  Cullison  &  CuUison,  for  appellee. 

Withbow,  J. — I.  The  deceased,  J.  E.  Glass,  was  killed 
by  a  passenger  train  operated  by  the  defendant  over  its  line 
of  railway  at  Shannon  City  on  the  morning  of  February  17, 
1910. 

He  had  arrived  at  the  village  the  evening  before,  took 
lodging  at  a  hotel,  and  was  called  the  next  morning  about  5 
o'clock  to  take  the  train  which  was  due  at  5:28  a.  m.  The 
defendant  kept  no  night  office  at  Shannon  City,  and  its  depot 
and  depot  grounds  were  at  the  time  unlighted.  Mr.  Glass 
remained  at  the  hotel  until  the  whistle  of  the  locomotive  was 
heard,  when,  with  a  traveling  man,  Mr.  West,  and  the  land- 
lord, he  started  for  the  station,  the  landlord  carrying  a  lan- 
tern, it  being  yet  dark.  The  depot  was  on  the  south  side  of 
the  track.  North  of  the  main  track  were  a  passing  track,  a 
side  track,  and  a  stub  track,  running  almost  parallel  with  the 
main  track,  where  it  was  the  purpose  of  decedent  to  cross. 
The  hotel  was  ebout  two  hundred  and  twenty-five  to  two 
hundred  and  fifty  feet  north  of  the  tracks  and  station.  The 
evidence  shows  that  the  station  blast  had  been  given  by  the 
locomotive  and  as  the  train  approached,  slowing  down  in 
response  to  signal  to  stop,  its  bell  was  ringing.  As  they  ap- 
proached the  station  Mr.  West  was  in  the  lead,  and  crossed  the 
track  ahead  of  the  approaching  train.  Nearing  the  track,  Mr. 
Glass  quickened  his  pace  into  a  trot,  and  passed  or  went 
ahead  of  the  landlord,  Mr.  Miller.  When  Mr.  West,  the 
traveling  man,  reached  the  station  platform,  he  turned  to  look 
for  his  companions,  saw  them  in  front  of  a  blacksmith  shop, 
between  the  hotel  and  the  station,  and  Observed  their  move- 
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ments  until  his  view  was  obstructed  by  the  train.  He  last 
saw  Mr.  Glass,  the  decedent,  near  the  north  rail  of  the  main 
track,  hurrying,  and  in  advance  of  the  landlord,  whom  the 
witness  says  Mr.  Glass  left  behind  when  they  got  near  the 
switch  tracks.  Two  ladies,  who  were  at  the  station  to  take 
the  train,  observed  the  movements  of  Mr.  Glass  and  the  land- 
lord until  the  train  came  between  them,  both  stating  that  the 
last  they  saw  of  Mr.  Glass  he  was  running  towards  the  sta- 
tion. The  testimony  quite  satisfactorily  shows  that  the  head- 
light was  burning,  some  of  the  witnesses  stating  that  it  could 
be  seen  from  probably  a  mile  away  as  it  approached.  Mr. 
Miller,  the  landlord,  testified  that  he  thought  he  saw  the  form 
of  Mr.  Glass,  but  indistinctly,  just  as  the  train  struck  him. 
The  engineer  and  the  fireman  both  testified  that  they  did  not 
see  the  approach  of  Mr.  Glass. 

The  trial  court  submitted  to  the  jury  the  several  charges 
of  negligence,  as  follows:  (1)  That  the  defendant  was  negli- 
gent in  failing  to  have  its  depot  and  depot  grounds  lighted  at 
the  time  of  the  accident.  (2)  That  the  engineer  and  fireman 
failed  to  keep  a  sufficient  lookout.  (3)  In  failing  to  give  suf- 
ficient signals  and  warnings  of  the  approach  of  the  train. 
(4)  In  operating  its  train  at  a  high  rate  of  speed. 

At  the  close  of  plaintiff's  case  the  defendant  moved  for 
a  directed  verdict,  on  the  ground  of  the  contributory  negli- 
gence of  plaintiff's  intestate,  which  motion  was  overruled.  In 
addition  to  its  general  verdict  for  plaintiff,  the  jury,  on  its 
own  motion,  specially  found  that  the  defendant  was  negligent 
in  not  having  its  depot  grounds  lighted,  so  that  persons  ap- 
proaching the  depot  might  distinguish  the  tracks  they  were 
obliged  to  cross  to  reach  the  station;  also,  upon  submitted 
interrogatories,  it  found  that  Mr.  Glass  was  not  seen  by  the 
witness  West  up  to  the  very  moment  he  was  struck  by  the 
engine. 

II.  We  think  that  the  motion  for  a  directed  verdict  on 
the  ground  of  the  contributory  negligence  of  the  decedent 
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should  have  been  sustained.  The  whole  evidence  admits  of  no 
„    M  other  reasonable  conclusion  than  that  Mr. 

1 .  Railroads  : 

SSiiriSc27       Glass  was  fully  aware  of  the  approaching 
evidence.  train,  recognizing  that  it  was  so  near  that  if 

he  passed  in  front  of  it  he  must  quicken  his  speed,  and  also, 
as  a  man  of  mature  years,  was  presumed  to  know  and  realize 
the  dangers  attendant  upon  passing  or  attempting  to  pass  in 
front  of  a  moving  train.  The  duty  to  stop,  look,  and  listen, 
urged  by  appellant  as  a  guide  to  conduct  in  approaching  a 
place  where  it  is  known  there  may  be  danger,  is  primarily 
applicable  to  cases  where  the  immediate  danger  is  not  ap- 
parent, but  in  the  exercise  of  reasonable  care  may  be  discov- 
ered. But  it  is  not,  to  our  minds,  controlling  in  the  present 
case,  for  the  reason  that  the  decedent  knew  of  the  approaching 
train,  his  movements  towards  th^  station  being  because  he  had 
such  knowledge  and  desired  to  take  passage  on  the  train.  That 
he  knew  that  he  had  but  a  bare  opportunity  to  safely  pass  in 
front  of  it  is  evidenced  by  the  fact  that  when  near,  and  ap- 
parently realizing  he  must  hurry  if  he  reached  the  platform 
ahead  of  it,  he  used  haste.  There  is  no  evidence  of  any  con- 
ditions which  fairly  tend  to  show  that  he  was,  for  a  moment, 
temporarily  bewildered,  or  otherwise  affected  in  such  way  as 
to  relieve  him  from  the  duty  imposed  upon  him ;  but,  on  the 
contrary,  the  whole  record  shows,  without  substantial  differ- 
ence in  the  testimony  of  all  the  witnesses  who  saw  him,  that 
he  was  apparently  acting  with  the  single  purpose  to  reach  the 
platform  ahead  of  the  train,  and  the  description  of  his  move- 
ments admits  of  no  other  fair  conclusion. 

The  different  grounds  of  negligence  urged  were  all  based 
upon  the  duty  of  the  defendant  to  so  keep  its  depot  grounds 
and  operate  its  trains  that  one  approaching  might  have  warn- 
ing, protection,  and  safe  passage  to  its  platform.  That  such 
duty  existed,  as  severally  stated  in  the  instructions,  may  be 
taken  as  true.  But  we  cannot,  from  the  evidence,  escape  the 
conclusion  that  the  decedent,  in  approaching  the  station  with 
full  knowledge  of  danger,  and  in  his  desire  to  reach  the  plat- 
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form,  took  the  risk  which  resulted  in  his  death,  and  that,  in 
so'  doing,  he  failed,  in  the  light  of  all  the  circumstances  then 
known  and  reasonably  to  be  apprehended  by  him,  to  exercise 
that  vigilance  which  was  required  of  him. 

III.  The  trial  court  instructed  the  jyiry  as  to  the  pre- 
sumption arising  from  the  instinct  of  self-preservation,  as 
follows : 

(15)  In  this  case,  the  accident  resulted  in  the  death  of 
Mr.  Glass,  and  if  it  appears  from  the  evidence  that  at  the 
time  the  injury  that  caused  his  death  occurred  there  was  no 
2.  samb:  in-  eyewitness  of  how  Mr.  Glass  was  conducting 
prMerYation5"*  himself,  who  can  now  say  what  he  was  doing 
instruction.  "  as  to  looking  or  listening  for  the  approach  of 
said  train,  the  law  would  presume  that  Mr.  Glass,  impelled 
by  the  instinct  of  self-preservation,  was  at  the  time  exercis- 
ing such  care  and  caution  as  men  of  ordinary  prudence, 
judgment,  and  discretion  exercise  under  like  circumstances 
and  in  relation  to  the  same  matters,  unless  the  facts  and  cir- 
cumstances shown  by  the  evidence  negative  such  presumption ; 
that  is,  negative  the  presumption  that  Mr.  Glass  did  exercise 
reasonable  care  by  making  vigilant  use  of  his  senses  of  sight 
and  hearing  to  apprise  himself  of  where  the  train  was  and 
the  danger  of  attempting  to  cross  said  track  ahead  of  said 
train.  Whether  there  was  any  eyewitness  who  can  now 
say  what  Mr.  Glass  was  doing  at  the  time  he  was  injured  and 
killed  is  a  question  of  fact,  to  be  decided  by  you  from  the 
evidence. 

In  the  light  of  the  facts  in  this  case  we  think  that  in  giv- 
ing this  instruction  the  court  committed  error.  The  rule  stated 
in  the  instruction  has  its  application  to  cases  where  the  record 
is  silent  as  to  facts  bearing  upon  the  conduct  of  the  party  at 
the  immediate  time  of  the  accident,  but  cannot,  we  think,  apply 
to  conditions  such  as  appear  in  this  record.  The  movements 
of  the  deceased,  until  the  intervening  train  obstructed  their 
view,  were  given  by  Mr.  West  and  the  two  ladies  on  the  plat- 
form. From  that  movement,  and  for  a  time  preceding  it,  they 
were  described  by  the  landlord.     All  agree  that  Mr.  Glass 
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was  hurrying,  moving  directly  in  the  line  of  the  approaching 
train,  impelled  only  by  the  purpose  to  reach  the  platform  in 
time ;  and  it  is  all  so  closely  related  to  the  immediate  moment 
of  the  accident  that  to  give  proper  effect  to  the  criticised 
instruction  it  must  be  held  that  there  was  evidence  which 
tended  to  show  a  period  of  time  in  which  the  instinct  of  self- 
preservation  asserted  itself.  Such  may  have  been  the  case,  but 
if  so,  under  this  record,  it  was  at  the  moment  when  his  want 
of  care,  as  shown  by  direct  testimony,  had  carried  him  so  far 
that  it  was  too  late  to  escape  injury.  Under  such  a  state  of 
facts  the  rule  could  not  apply.  See  Baker  v.  Railway  Co.,  95 
Iowa,  163 ;  Bell  v.  Town  of  Clarion,  113  Iowa,  126 ;  Burk  v. 
Walsh,  118  Iowa,  400;  Ames  v.  Railway  Co.,  120  Iowa,  640. 
We  deem  it  unnecessary  to  review  the  remaining  errors 
urged  in  the  assignment.  For  the  reasons  given,  the  judgment 
of  the  lower  court  is  Reversed. 


John  Elliott,  Appellant,  v.  County  op  Woodbury,  et  al., 

Appellees. 

Drainage:    judgments:    former  adjudication:     parties   concluded. 

1  A  former  judgment  in  favor  of  plaintiff  on  his  cross  petition  against 
the  plaintiff  in  this  action,  permanently  enjoining  this  plaintiff, 
his  agents  or  employees  only,  from  interfering  with  the  flow  of 
water  through  a  culvert  within  a  proposed  drainage  district,  was  not 
conclusive  against  the  county,  in  this  suit  to  compel  it  to  maintain 
the  culvert.  And  even  though  the  county  had  been  enjoined  in  that 
action  from  interfering  with  the  culvert,  that  fact  would  not  pre- 
vent it  from  thereafter  establishing  a  drainage  district  and  dis- 
pensing with  the  culvert;  as  the  county  is  expressly  authorized  to 
establish  drainage  districts  and  to  make  changes  in  the  ditches, 
drains  and  laterals,  for  which  plaintiff's  remedy  was  to  object 
before  the  board  of  supervisors,  and  failing  there  to  make  his 
claim  for  damages. 

Drainage:    establishment  or  drains:    proceedings:    evidence.     In 

2  this  action  to  enjoin  the  county  from  maintaining  an  embankment 
and  to  compel  it  to  keep  an  open  culvert  therein  for  the  drainage 
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of  plaintiff's  lands,  the  reports  and  plats  of  the  engineer,  resolu- 
tions and  proceedings  of  the  board  and  the  evidence  in  the  case 
are  reviewed  and  held  to  show  that  a  culvert  in  the  embankment,  as 
claimed  by  plaintiff,  was  not  contemplated  in  the  establishment  of 
the  district. 


Appeal  from  Woodbury  District  Court. — Hon.  Wm.  Hutch- 
inson, Judge. 

Thursday,  October  23,  1913. 

Action  in  equity  to  enjoin  the  defendant  county,  its 
board  of  supervisors  and  an  engineer  in  charge  of  the  work  in 
a  drainage  district,  from  maintaining  a  solid  embankment 
along  the  south  side  of  a  highway  adjoining  plaintiff's  land, 
and  for  a  mandatory  injunction  compelling  the  defendants, 
or  allowing  plaintiff,  to  put  in  a  culvert  across  the  highway 
and  through  the  embankment  in  order  to  re-establish  what  is 
claimed  to  be  a  natural  water  course,  so  as  to  drain  the  water 
from  his  (plaintiff's)  land.  The  defendant  pleaded  that  the 
embankment  complained  of  was  a  part  of  the  work  necessary 
to  the  establishment  of  a  drainage  district ;  that  the  plans  of 
the  engineer  contemplated  the  erection  of  the  embankment  and 
the  taking  out  of  the  culvert,  and  that  the  district,  as  planned 
and  established,  contemplated  this  change;  that  plaintiff's 
remedy,  if  he  ever  had  any,  was  to  file  a  claim  for  damages, 
or  to  object  to  the  establishment  of  the  district  as  planned. 
The  plaintiff  denied  that  the  district  was  planned  or  estab- 
lished as  claimed,  and  pleaded  that  the  plans  contemplated 
the  maintenance  of  a  culvert  at  the  point  in  question.  On 
these  issues,  the  case  was  tried  to  the  court,  resulting  in  a 
decree  dismissing  plaintiff's  petition,  and  plaintiff  appeals. 
— Affirmed. 

Henderson  &  Fribourg,  for  appellant. 

A.  C.  Strong  and  Jepson  &  Jepson,  for  appellees. 
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Deemer,  J. — Although  many  propositions  are  argued,  the 
real  questions  in  the  case  are  of  fact,  and  it  is  practically  con- 
ceded that  if  in  the  establishment  of  what  is  known  as  the 
"Garretson  Drainage  District"  the  plans  as  finally  adopted 
contemplated  and  did,  in  fact,  provide  for  the  closing  of  the 
culvert  in  question  and  the  substitution  of  a  solid  embank- 
ment and  the  conveyance  of  the  water,  which  originally  went 
through  a  culvert  southward  from  plaintiff's  land,  by  a 
lateral  ditch  eastward  into  the  main  ditch  of  the  district, 
plaintiff  has  no  right  to  recover.  If,  however,  the  contrary 
appears,  then  the  decree  is  wrong  and  should  be  reversed. 

Before  the  establishment  of  the  drainage  district,  in  an 
action  brought  by  one  Manley  against  the  plaintiff,  the  board 
of  supervisors  of  Woodbury  county  and  others,  plaintiff,  on  a 

cross-petition  filed  by  him,  obtained  a  decree 
*'  Sdwnenfe1:         against  Manley,  his  agents  and  employees, 

former  adjudl-  xl  ...  ,  -  .    .      » 

cation :  parties    permanently  enjoining  them  from  interfering 

with  the  natural  flow  of  water  through  the 
culvert,  which  plaintiff  herein  is  now  seeking  to  maintain,  or 
from  filling  up  the  channel  or  the  culvert  crossing  the  same. 
No  decree  was  rendered,  however,  against  any  of  the  other 
parties  to  that  action,  and  none  was  asked  against  the  defend- 
ant county  or  its  board  of  supervisors.  We  may  assume  that 
this  decree  established  prima  facie  plaintiff's  rights;  but  it 
was  not  conclusive  upon  the  county. 

Conceding  that  it  was  at  the  time  conclusive  as  to  every 
one,  still  this  would  not,  in  any  way,  affect  the  right  of  the 
county  to  thereafter  establish  a  drainage  district,  which  would 
dispense  with  the  culvert,  even  though  the  plan  were  not  a 
good  one  and  the  final  effect  of  it  would  be  to  flood  plaintiff's 
land.  His  remedy  in  such  a  case  would  be  to  appear  before 
the  board  and  object  to  the  plan,  and  if  this  was  unavailing, 
to  file  and  establish  his  claim  for  damages.  Wallis  v.  Harrison 
County,  152  Iowa,  476;  Loveless  v.  Ruff  corn,  143  Iowa,  221. 
The  drainage  law  expressly  provides  that  the  board,  in  estab- 
lishing drainage  districts,  may  make  changes  in  ditches,  drains 


476  Elliott  v.  Woodbury  County.        [162  Iowa 

or  laterals,  as  it  may  be  advised  upon  plans  and  recommenda- 
tions of  the  engineer  appointed  by  it.  See  Code,  Section  1939 ; 
Code  Supplement,  Section  1989-all ;  Acts  33d  G.  A.,  Chapter 
118,  Section  10;  Acts  34th  General  Assembly,  Chapter  87, 
Section  4. 

Plaintiff's  land,  and  all  lying  immediately  south  and  east 
thereof,  was  included  in  the  proposed  Garretson  drainage 
ditch  or  district,  and  the  plans  contemplated  the  enlargement 

of  an  old  ditch,  and  the  construction  of  many 

2.  Drainage:  .  .  .  .      .  ,  . 

establishment      laterals,  running  into  it  from  the  west,  in- 

of  drains : 

proceedings:       eluding  one  just  south  of  plaintiff's  land,  the 

evidence.  *  r 

embankment  of  which  is  now  complained  of. 
These  laterals  were  on  the  south  side  of  each  section  of  land, 
in  the  district,  commencing  with  the  one  complained  of,  known 
as  "A"  down  to  and  including  one  known  as  "N." 

The  petition  for  the  drainage  district  contained  the  fol- 
lowing requests : 

The  undersigned  petitioners,  therefore,  request  your 
honorable  body  to  establish  a  drainage  district  embracing  the 
said  lands  above  described,  and  any  other  land  found  neces- 
sary or  expedient,  and  to  locate,  establish,  and  construct  the 
Garretson  ditch  and  such  lateral  ditches  as  may  be  found 
necessary  or  expedient,  of  sufficient  size  and  capacity  to  drain 
all  the  land  within  said  drainage  district  and  to  protect  the 
same  from  overflow,  and  that  said  main  ditch  and  laterals  be 
substantially  as  follows: 

Main  Ditch. 

Commencing  in  the  Garretson  ditch  and  about  twenty 
(20)  rods  north  of  the  north  line  of  section  five  (5),  etc., 
.  .  .  cleaning  and  enlarging  said  Elliott  creek  and  Garret- 
son ditch  as  at  present  located  to  sufficient  capacity  to  meet 
all  requirements  of  drainage  and  overflow  protection.    .    .    . 

Lateral  A. 

Commencing  at  or  near  the  quarter  corner  on  the  section 
line  between  section  thirty-one  (31),  township  eighty-eight 
(88),  range  forty-six   (46)   and  section  six    (6),  township 


Nov.  1913]       Elliott  v.  Woodbury  County.  477 

eighty-seven  (87),  range  forty-six  (46),  and  extending  east- 
ward to  the  main  ditch. 


Lateral  B. 

Commencing  at  or  near  the  quarter  corner  on  the  section 
line  between  sections  six  (6)  and  eleven  (11),  township  eighty- 
seven  (87),  range  forty-six  (46),  and  extending  eastward  to 
the  main  ditch. 

[Here  follow  locations  of  laterals  C,  D,  E,  P,  G,  H,  I, 
J,  K,  L,  M,  and  N.] 

Wherefore  your  petitioners  pray  that  the  proper  legal 
proceedings  to  be  taken  to  procure  the  establishment  of  said 
Oarretson  ditch  district  and  the  establishment  and  construc- 
tion of  the  said  Oarretson  ditch,  together  with  such  of  the 
above,  and  other  laterals  as  may  be  found  necessary  and 
expedient,  and  that  said  ditch  and  laterals  be  so  established 
and  constructed  as  to  best  subserve  the  purpose  of  draining 
said  lands  and  protecting  the  same  from  overflow. 

An  engineer  was  appointed,  and  he  made  a  report,  from 
which  we  extract  the  following: 

I  beg  leave  to  report  that  I  have  made  an  examination 
and  survey  of  said  drainage  district,  and  hereby  submit  the 
plat,  profile,  and  report  of  said  survey  in  compliance  with 
the  drainage  laws  of  the  state  of  Iowa,  the  said  plat  and 
profile  showing  ditches,  drains  and  other  improvements,  the 
course  and  length  of  the  drain  or  drains  through  each  tract 
of  land,  and  the  elevation  of  all  ponds  and  deep  depressions 
in  said  district,  there  being  no  lakes  therein,  and  the  boundary 
of  the  proposed  district,  which  includes  therein  all  lands 
which  would  be  benefited  by  the  proposed  improvements  and 
the  description  of  each  tract  of  land  therein,  and  the  names 
of  the  owners  thereof  as  shown  by  the  books  in  the  auditor's 
office,  together  with  the  probable  costs  of  said  improvements. 
I  would  recommend  that  a  main  ditch  with  a  system  of 
laterals  be  established,  constructed  upon  the  following  routes : 
[Here  follows  route  of  main  ditch,  being  same  route  as  shown 
by  engineer's  plat,  Exhibit  2,  and  descriptions  of  laterals  B, 
C,  D,  etc.,  down  and  including  P,  saying  nothing,  however, 
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of  lateral  A.  Then  comes  this  from  the  report:]  The 
excavation  from  the  east  and  west  lateral  should  be  placed  on 
the  south  side,  thus  making  good  graded  public  highways, 
and  in  all  cases  eliminating  the  possibility  of  the  flood  water 
from  the  north  flowing  onto  the  land  lying  south;  on  the 
other  laterals  it  should  'be  distributed  on  each  side.  .  .  . 
Allowance  has  been  made  in  the  estimate  of  the  lateral  ditches 
for  any  road  or  other  ditches  now  existing. 

Thereafter  the  engineer  made  an  amendment  to  this  first 
report,  from  which  we  extract  the  following  : 

Now  comes  Martin  Holmvig,  engineer,  and  upon  request 
of  the  board  of  supervisors  of  Woodbury  county,  Iowa,  and, 
upon  further  examination  and  consideration  of  the  matters 
involved,  makes  this  an  amendment  to  his  former  report,  filed 
herein  on  September  15,  1909,  to  wit : 

That  the  following  change  is  reported  as  made  in  the 
location  of  the  main  ditch,  the  channel  of  same  to  run  as  fol- 
lows :  [Here  follows  some  changes  not  necessary  to  be  quoted.] 

That  lateral  A  to  said  ditch  shall  be  constructed  as 
follows : 

Lateral  A. 

Commencing  at  a  point  where  the  main  ditch  intersects 
the  south  line  of  section  32,  township  88,  range  46;  thence 
west  along  the  small  ditch  already  constructed  to  the  center 
line  of  section  31,  township  88,  range  46. 

And  I  would  also  recommend  that  part  2  of  lateral  B 
running  north  and  south  through  section  6,  township  87, 
range  46,  be  abandoned. 

Thereafter  the  board  of  supervisors  met  in  regular  ses- 
sion and  adopted  the  following  resolution : 

First.  That  the  petition  filed  in  said  matter  is  sufficient  in 
form  and  matter,  and  the  said  board  of  supervisors  have  full 
and  complete  jurisdiction  of  the  matters  involved. 

Second.  That  Martin  Holmvig,  county  surveyor  of  Wood- 
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bury  county,  Iowa,  was  duly  appointed  engineer  for  the 
purpose  of  locating  said  ditch  and  establishing  the  said 
drainage  ditch,  and  he  as  such  engineer  having  made  and 
properly  filed  a  report  of  his  preliminary  survey  establishing 
said  drainage  district  and  locating  said  ditch,  and  he  also 
having  this  day  filed  an  amendment  to  said  report,  slightly 
changing  the  route  thereof  at  certain  points,  and  the  hearing 
of  said  report  as  amended  coming  on  before  this  board,  the 
board  adopts  his  report  as  amended. 

Third.  That  full,  due,  complete,  and  proper  notice,  as 
required  by  law,  had  been  served  upon  the  owner  of  each  tract 
of  land  or  lot  within  said  proposed  drainage  district,  as  shown 
by  the  transfer  books  in  the  auditor's  office  of  said  county, 
and  also  upon  all  persons  in  actual  occupancy  of  said  land 
or  lots,  and  upon  each  lienholder  or  incumbrancer  of  any 
land  through  which  or  abutting  upon  which  the  proposed 
improvement  extends,  as  shown  by  the  county  records,  the 
same  being  a  notice  of  the  pendency  and  prayer  of  said 
petition  and  the  favorable  report  thereon  by  the  engineer, 
and  that  said  report  might  be  amended  at  any  time  before 
final  action,  and  the  day  set  for  the  hearing  of  said  petition 
before  the  board  of  supervisors,  and  that  all  persons  inter- 
ested in  said  proceeding  have  been  duly  and  legally  served 
with  notice  of  the  hearing  on  said  petition,  as  provided  by  law. 

Fourth.  That  Martin  Holmvig,  the  engineer  appointed  by 
the  board  of  supervisors  for  that  purpose,  has  surveyed  said 
improvement,  and  has  filed  his  report  and  amendment  thereto 
in  the  office  of  the  auditor  of  Woodbury  county,  Iowa,  con- 
taining all  the  provisions  required  by  law  to  be  made  and 
contained  in  such  report. 

Fifth.  That  the  said  improvement  petitioned  for  is  con- 
ducive to  the  public  health,  convenience,  and  welfare,  and 
is  for  the  public  benefit  and  utility,  and  the  said  drainage 
district  and  the  said  Garretson  ditch,  as  prayed  for  in  said 
petition,  and  as  recommended  by  said  amended  report  of  said 
engineer,  are  hereby  determined  to  be  a  necessity. 

Sixth.  That  claims  for  damages  by  reason  of  the  location 
of  said  improvement  having  been  filed,  further  proceedings 
herein  are  continued  until  the  4th  day  of  April,  1910,  at  2 
o'clock  p.  m.,  the  same  being  the  April  session  of  the  board 
of  supervisors  of  Woodbury  county,  Iowa,  for  the  purpose 
of  hearing  and  determining  all  claims  for  damages,  said  ses- 
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sion  to  be  held  in  Sioux  City,  Woodbury  county,  Iowa,  at 
which  date  the  matter  will  again  be  taken  up  and  considered 
by  said  board. 

Seventh.  That  the  county  auditor  appoint  three  ap- 
praisers to  assess  such  damages  as  may  be  sustained  by 
claimants,  as  provided  by  law. 

At  the  April  session,  the  board  again  met  and  passed  a 
resolution  and  order,  from  which  we  extract  the  following: 

[After  reciting  prior  proceedings  and  the  appointment 
of  an  engineer,  it  proceeds],  .  .  .  That  on  the  6th  day 
of  April,  A.  D.  1910,  the  board  of  supervisors,  after  a  full 
hearing,  determined  the  amount  of  damages  to  which  each 
claimant  was  entitled,  and  duly  rejected  the  claims  of  all 
claimants  for  damages  who,  in  the  opinion  of  said  board, 
were  not  entitled  to  recover  damages.  That  all  provisions  of 
law,  in  regard  to  the  location  and  establishment  of  said  drain- 
age district  and  improvements  had  been  fully  and  in  all 
respects  complied  with,  and  said  board  of  supervisors  had 
full  and  complete  jurisdiction  over  said  drainage  district,  the 
improvements  therein  recommended,  and  all  parties  interested 
therein,  and  have  fully  considered  and  determined  the  amount 
of  damages  to  be  allowed,  and  the  time  for  final  action  has 
arrived :  Therefore  be  it  resolved  and  ordered,  that  the  Gar- 
retson  drainage  district  and  the  main  ditch  and  laterals  and 
improvements  recommended  by  the  engineer  appointed  by 
said  board,  in  his  report,  and  the  amendment  thereto  filed  in 
the  office  of  the  county  auditor  of  Woodbury  county,  Iowa, 
and  in  accordance  with  the  plats  and  profiles  of  said  engineer, 
be  and  the  same  are  hereby  located  and  established  in  accord- 
ance with  the  reports  and  recommendations  of  said  engineer; 
the  damages  awarded  and  the  expense  of  the  improvement 
not  being  excessive,  nor  a  greater  burden  than  should  be  borne 
by  the  land  benefited  by  the  improvement.  The  main  ditch 
commencing  595  feet  east  of  the  southeast  corner  of  section 
31,  in  township  88,  range  46,  thence  in  a  south  and  south- 
easterly direction  and  terminating  near  the  southeast  corner 
of  section  6—86—45. 

We  here  attach  the  engineer's  plat,  filed  with  his  report, 
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and  have  noted  thereon,  with  a  cross,  approximately  the  point 
on  Lateral  A  where  plaintiff  claims  a  culvert  should  be  main- 
tained. 


This  plat  also  gives,  in  small  figures,  various  elevations 
and  shows  the  Garretson  ditch,  and  the  laterals  at  the  sooth 
of  each  section  line.  Defendant  Skeels  was  constructing  engi- 
neer in  charge  of  the  work,  and  on  December  11th  be  filed  the 
following  with  the  board  of  supervisors: 
Vol.  162  Ia.— U. 
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To  the  Board  of  Supervisors  of  Woodbury  County,  Iowa. 
Gentlemen:  Lateral  A  of  the  Garretson  ditch  and  drainage 
district  has  been  constructed  by  the  Canal  Construction  Com- 
pany.   There  is  a  road  adjoining  this  ditch  on  the  south,  and 
the  dirt  excavated  from  this  ditch  was,  as  directed  by  me,  the 
engineer  in  charge,  placed  as  a  solid  dike  on  the  south  of  said 
lateral  and  in  the  road.    That  the  best  interests  of  this  drain* 
age  district  will  require  that  lateral  A  and  the  other  laterals 
in  this  drainage  district,  running  east  and  west,  be  constructed 
with  solid  dikes  on  the  south  of  each.    That  I  am  informed 
that  the  dike  on  the  south  line  of  lateral  A  has  been  cut 
through  and  a  culvert  inserted.    That  the  effect  of  cutting 
this  dike  and  the  placing  of  a  culvert  therein  is  to  impair  the 
usefulness  of  said  lateral,  and  will  divert  the  overflow  through 
said  cut  over  land  over  which  it  would  not  flow  with  said 
lateral  and  dike  in  the  condition  it  should  be.    That  said 
lateral  A,  if  constructed  with  a  solid  dike  on  the  south,  is 
amply  sufficient  to  care  for  the  water  which  will  reach  the 
same. 

And  on  the  same  day  the  board  passed  the  following 
resolution  and  order : 

Be  it  resolved  and  ordered  by  the  board  of  supervisors 
of  Woodbury  county,  Iowa,  That  whereas  Lateral  A  of  the 
Garretson  ditch  and  drainage  district  was  constructed  in 
accordance  with  the  contract  and  specifications,  and  under 
the  supervision  of  G.  T.  Skeels,  the  engineer  in  charge,  and 
as  directed  by  him,  as  shown  by  his  report  filed  herewith; 
and  whereas,  said  lateral  was  constructed  and  the  dirt  ex- 
cavated therefrom  was  placed  in  the  road  immediately  south 
of  said  ditch,  forming  a  solid  dike  on  the  south  side  of  said 
ditch  over  which  a  public  highway  is  constructed,  and  which 
solid  dike  is,  in  the  opinion  of  said  engineer,  for  the  best 
interests  of  the  drainage  district  in  the  manner  in  which  the 
same  was  constructed  under  his  supervision;  and  whereas, 
since  the  excavation  of  said  lateral  A,  and  the  making  of  said 
dike  and  embankment,  as  a  part  of  the  public  highway  on 
the  south  side  thereof,  some  party,  without  authority  from 
said  engineer  or  from  the  board  of  supervisors,  has  cut  through 
the  dike  and  embankment  on  the  south  line  of  said  ditch  and 
placed  a  culvert  therein,  impairing  the  usefulness  of  the  said 
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lateral  A,  which  is  sufficient  to  care  for  the  water  which  will 
reach  the  same:  Now,  therefore,  be  it  resolved  and  ordered 
that  G.  Y.  Skeels,  the  engineer  in  charge  of  the  construction 
of  the  improvements  in  said  drainage  district,  be  and  is  hereby 
directed  and  ordered  to  remove  said  culvert  and  to  fill  up 
the  cut  in  said  dike  and  embankment,  so  that  the  said  road 
and  the  dike  and  embankment  which  is  a  part  thereof,  shall 
be  of  a  uniform  height,  said  work  to  be  done  as  directed  by 
said  engineer  and  at  the  expenses  of  said  drainage  district. 


After  some  notices  to  the  board,  plaintiff  commenced  this 
action,  basing  his  action  originally  upon  the  decree  rendered 
in  the  Manley  Case,  to  which  we  have  referred,  but  finally 
alleging: 

That  the  original  plan  of  the  Oarretson  ditch  and  the 
laterals  thereof,  as  reported  by  the  engineer  in  charge  of  the 
formation  of  said  drainage  district,  recognized  the  existence 
of  the  said  culvert  and  public  water  course  across  the  public 
highway  near  the  southwest  corner  of  the  plaintiff's  real 
estate,  and  provided  for  the  continuance  and  maintenance  of 
said  culvert  and  public  water  course  in  the  public  highway 
and  over  and  across  the  lands  adjacent  to  said  public  highway 
on  the  north  and  south  of  said  highway.  And  the  said  ditch 
and  drainage  district  were  established  by  the  board  of  super- 
visors, under  the  report  of  the  said  engineer,  with  the  said 
culvert  and  water  course  in  existence  upon  the  public  high- 
way, and  in  no  manner  provided  for  the  taking  out  of  said 
culvert,  or  wrongfully  filling  up  of  the  channel  of  said  public 
water  course,  where  it  crosses  the  public  highway.  And  O.  Y. 
Skeels,  engineer  thereafter  appointed  to  supervise  the  con- 
struction of  said  Garretson  ditch  and  laterals,  and  the  board 
of  supervisors  in  overseeing  the  construction  of  said  ditch 
and  laterals  had  no  right,  power,  or  authority  to  change  the 
original  plan  of  said  ditch  and  laterals,  as  established,  laid 
out,  and  reported  by  the  original  engineer.  That  the  said 
G.  Y.  Skeels,  in  closing  up  the  said  culvert,  acted  without 
authority,  and  thereby  changed  the  original  plan  of  the  con- 
struction of  the  said  Garretson  ditch  and  laterals,  as  estab- 
lished by  the  board  of  supervisors.  That  the  defendants 
herein,  and  the  board  of  supervisors  of  Woodbury  county, 
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Iowa,  in  passing  a  resolution  directing  the  taking  out  of  the 
said  culvert,  and  the  making  of  a  solid  embankment  across 
said  public  water  course  in  said  highway  acted  wrongfully, 
and  without  authority,  and  thereby  sought  to  and  did  change 
the  plan  of  the  said  drainage  district  and  ditch  and  laterals 
as  reported  by  the  original  engineer,  and  as  established  by  the 
said  board  of  supervisors. 

Many  other  matters  were  alleged,  but  as  we  view  it,  this 
presents  the  only  real  issue  in  the  case.  On  the  face  of  the 
records,  we  are  constrained  to  say  that  neither  the  reports 
and  plats  of  the  engineer,  nor  the  resolutions  of  the  board  of 
supervisors,  contemplated  that  there  should  be  a  culvert  in 
lateral  A,  as  claimed  by  plaintiff.  Indeed,  the  contrary  quite 
conclusively  appears,  and  it  is  manifest  that  if  an  old  water 
course,  as  claimed  by  plaintiff,  was  to  be  maintained,  the  plat 
or  the  report  of  the  engineer  would  have  shown  it.  None  of 
the  records  contain  any  intimation  of  this  kind.  On  the 
contrary,  they  show  that  all  the  laterals  should  be  placed  on 
the  south  side  and  the  excavations  thrown  to  the  south,  in 
order  to  make  a  good  graded  public  highway,  and  eliminating 
the  possibility  of  water  from  the  north  flowing  on  the  land 
lying  south.  The  plat,  as  we  have  observed,  shows  no  culvert 
in  lateral  A,  and  makes  no  exception  to  the  rule  to  be  applied 
to  the  other  laterals.  Plaintiff,  however,  relies  upon  the  fact 
that  the  lateral  A  will  not  keep  the  flood  waters  off  his  land, 
and  that  a  floodgate  has  been  put  in  at  the  junction  of  this 
lateral  with  the  Garretson  ditch,  and  the  further  fact  that 
the  engineer's  plans,  if  they  be  as  defendants  contend,  are 
bad ;  for  the  reason  that  the  surface  of  the  ground  is  something 
like  three  or  four  feet  higher  at  the  Garretson  ditch  than  at 
the  place  where  he  claims  the  culvert  should  be.  Plaintiff 
also  relies  upon  statements  claimed  to  have  been  made  to  him 
by  the  engineer  about  the  time  he  concluded  to  establish  lateral 
A  and  abandon  part  of  lateral  B,  to  the  effect  that  the  culvert 
was  not  to  be  disturbed.  He  also  relies  upon  statements  made 
to  him  by  individual  members  of  the  board  after  the  estab- 
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lishment  of  the  district,  to  the  effect  that  they  did  not  intend 
to  take  out  the  culvert;  one  of  them  saying:  ".  .  .  It  was 
not  an  action  of  the  board  that  the  board  would  have  no  right 
to  take  out  the  culvert  because  there  was  an  injunction  against 
it;  and  he  said  no  action  had  been  taken,  nor  anything  done 
before  the  board. ' 9  And  another  " .  .  .  said  he  knew  noth- 
ing about  it  coming  out,  and  in  fact  he  did  not  know  there 
was  a  culvert  there.  He  said  there  was  no  action  of  the 
board."  Thereafter,  according  to  the  plaintiff's  contention, 
he  went  before  the  board  in  session,  and  although  the  two  mem- 
bers mentioned  stated  that  they  had  given  no  instructions  to 
the  constructing  engineer  to  take  the  culvert  out,  the  board  re- 
fused to  do  anything,  but  on  the  contrary,  received  the  report 
of  the  constructing  engineer  and  passed  the  resolution  here- 
tofore quoted. 

One  of  the  members  of  the  board,  with  whom  plaintiff 
claims  to  have  talked,  was  absent  in  Europe  at  the  time  of  the 
trial,  and  his  testimony  was  not  taken.  The  other,  with  whom 
plaintiff  says  he  talked,  testified: 

.  .  .  It  was  stated  that  lateral  A  should  have  a  flood- 
gate at  the  east  end.  Mr.  Wiley  was  to  put  that  in,  it  was 
the  only  one  in  the  district  to  keep  the  water  from  backing 
up  on  Mr.  Elliott's  land.  I  understood  that  all  the  laterals 
were  to  be  solid  dikes  all  over  the  district ;  the  dirt  was  to  be 
put  on  the  road  to  form  a  dike  and  better  the  roads  and  keep 
the  overflow  from  above  from  coming  down  over  the  land 
below  it.  I  never  heard  any  talk  before  the  board  that  lateral 
A  was  not  to  be  constructed  with  a  solid  dike  on  the  south. 
When  I  voted  for  the  establishment  of  the  district  I  under- 
stood that  the  laterals  should  all  be  solid.  It  would  simply 
not  amount  to  anything  if  they  had  the  dikes  all  open.  The 
drainage  system  would  not  be  efficient  to  protect  against  over- 
flow. I  would  not  have  voted  for  the  establishment  of  lateral 
A  if  I  had  understood  there  was  to  be  an  opening  in  the 
dikes.  The  first  I  heard  of  a  demand  made  by  Mr.  Elliott 
for  a  culvert  south  of  lateral  A,  if  I  remember,  was  the  time 
when  Mr.  Elliott  came  down  there  and  asked  me  if  I  had 
ordered  the  engineer  to  fill  up  that  culvert.    I  told  him  that 
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I  did  not  order  the  engineer  to  fill  it  up,  that  I  thought  it 
was  the  engineer's  scheme — that  all  those  dikes  should  be  solid ; 
that  was  left  to  the  engineer,  we  appointed  him  for  that 
purpose.  ...  I  told  Mr.  Elliott  that  I  did  not  know 
there  was  a  culvert  there,  and  in  fact  I  did  not.  I  had  not 
looked  over  the  district  very  much.  That  was  the  first  time 
I  ever  heard  of  a  culvert  being  there,  or  of  its  being  left  in 
there  or  taken  out.  They  took  out  the  culverts  all  along 
down  over  the  district  wherever  they  built  dikes  along  the 
roads;  there  were  various  culverts  taken  out. 

Another  member  of  the  board  testified : 

.  .  .  I  heard  Mr.  Elliott  say  that  he  wanted  a  flood- 
gate in  there,  and  my  understanding  was  at  that  time  that 
he  would  be  satisfied  with  a  floodgate  in  there.  My  under- 
standing was  that  lateral  A  was  to  be  constructed  with  a  solid 
dike  on  the  south,  the  same  as  all  other  laterals.  That  was 
my  understanding  at  the  time  I  voted  for  the  establishment 
of  the  drainage  district,  including  lateral  A,  and  from  the 
reports  of  the  engineer.  I  heard  no  talk  by  the  members 
of  the  board  that  the  culvert  just  south  of  lateral  A  was  to 
remain.  I  remember  the  circumstances  of  the  resolution  being 
passed  by  the  board  last  fall,  ordering  the  culvert  taken  out 
and  the  dike  filled  up.  That  was  done  because  it  was  the 
general  understanding,  and  the  engineer  recommended  it. 
The  upper  end  of  the  drainage  district  would  not  be  efficient 
with  a  culvert  in  there.  I  am  talking  about  Mr.  Elliott  I 
think  it  would  certainly  drain  off  water  quicker  if  there  was 
a  culvert  in  there,  but  I  think  it  would  spoil  the  system, 
especially  so  if  other  people  demanded  the  same  right.  The 
object  was  that  this  lateral  should  gather  the  water  from 
north  of  it,  and  force  it  into  the  Garretson  ditch,  and  this 
was  true  of  all  the  east  and  west  laterals. 

Plaintiff's  main  reliance,  however,  is  upon  the  testimony 
of  the  engineer  appointed  by  the  board  in  the  first  instance. 
After  referring  to  his  report,  from  which  we  have  quoted,  he 
said: 

.    .    .    The  two  reports,  Exhibits  C  and  D,  did  not 
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provide  for  the  taking  out  of  the  culvert  in  the  highway 
south  of  lateral  A.  In  making  Exhibit  B  I  did  not  have  any 
intention,  nor  did  the  board,  so  far  as  I  know,  of  removing 
the  culvert  in  the  highway  adjoining  lateral  A.  Exhibits  C 
and  D  did  not  speak  of  a  floodgate,  but  it  was  my  intention 
and  purpose  to  put  in  a  floodgate ;  but  it  was  not  talked  over 
with  the  board.  The  surface  of  the  ground  at  the  Oarretson 
ditch  adjoining  lateral  A  is  about  four  feet  higher  than 
immediately  north  of  the  culvert  in  the  road.  In  my  judg- 
ment as  an  engineer  under  the  conditions  on  the  land  of  Mr. 
Elliott,  I  would  not  do  it,  and  I  do  not  think  it  would  be  the 
best  plan  to  put  in  lateral  A  with  this  floodgate  and  take  out 
the  culvert  in  the  public  highway.  .  .  .  My  first  report 
did  not  refer  to  lateral  A  in  any  way,  shape,  or  manner.  I 
did  not  understand  my  second  report,  or  the  two  reports 
together,  to  provide  for  any  solid  dikes  in  the  road  south  of 
the  lateral  A.  I  would  not  as  an  engineer,  knowing  conditions 
there,  have  reported  to  the  board  to  make  that  roadway  south 
of  lateral  A  a  solid  embankment.  I  made  my  second  report, 
putting  in  and  deepening  lateral  A  at  the  request  of  the 
board  of  supervisors.  The  deepening  of  lateral  A  would  take 
a  little  more  water  than  before,  of  course,  but  when  the  high 
water  comes  it  can't  get  into  the  Oarretson  ditch  there;  that 
is  all  there  is  to  it.  There  is  no  other  place  in  that  territory 
or  district  where  like  conditions  exist  with  reference  to  an 
east  or  west  lateral.  Exhibit  2  is  the  plat  filed  by  me  along 
with  my  first  report.  .  .  .  My  first  report  provided  for  a 
lateral  to  run  down  through  section  6  immediately  east  of  the 
Farmers  ditch  to  connect  with  lateral  B.  That  was  asked  to 
be  taken  out,  I  think,  at  the  request  of  Wiley  and  Sargisson. 
If  I  had  it  to  do  over  again  now,  with  the  experience  I  have 
had  in  this  and  other  ditches,  I  would  not  let  anybody  get 
me  to  take  out  the  lateral  through  section  6  immediately  east 
of  the  Farmers  ditch.  (On  cross-examination,  he  said:)  I 
don't  think  I  ever  explained  my  first  report  to  the  board  of 
supervisors  in  the  same  language  as  I  have  explained  it  today 
to  the  court.  I  think  the  board  had  to  take  my  report  as 
speaking  for  itself.  .  .  .  The  fact  is  that  the  grade  there 
with  the  ditch  on  each  side  would  make  it  higher  and  dryer. 
I  did  amend  my  report,  providing  for  lateral  A,  but  I  would 
not  do  it  again.  I  knew  that  my  report  was  for  the  guidance 
of  the  board,  and  expected  them  to  establish  lateral  A.    Q. 
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So  the  only  fault  that  you  now  find  is  that  you  think  your 
judgment  was  in  error  and  you  wouldn't  do  it  again!  A. 
Well,  I  was  a  little  weak-kneed;  that  is  all.  The  object  of 
lateral  A  was  to  take  care  of  the  water  from  the  north,  or  from 
Amick's  land,  and  up  in  there.  I  knew  there  was  a  culvert 
about  450  feet  east  from  the  quarter  corner  between  sections 
5  and  6,  and  knew  that  the  water  from  the  north  flowed  down 
through  that  culvert.  The  object  of  lateral  A  was  to  take 
care  of  as  much  of  that  water  as  it  could.  ...  I  ex- 
pected some  water  to  flow  through  lateral  A,  but  I  expected 
that  culvert  to  stay  in.  I  expected  the  water  that  went  down 
through  that  culvert  to  go  down  its  own  way  over  the  lower 
land.  In  my  report  to  the  board  of  supervisors,  I  did  not 
mention  the  culvert  one  way  or  the  other,  for  the  simple 
reason  that  there  was  a  court  ruling  against  that  culvert 
coming  out.  My  report  provided  for  solid  dikes  on  the  south 
of  all  other  east  and  west  laterals,  but  this  lateral  was  not 
there,  and  that  report  had  nothing  to  do  with  it.  Afterwards 
I  filed  an  amended  report,  providing  for  another  east  and 
west  lateral.  I  thought  that  it  would  take  care  of  itself, 
because  there  was  a  court  ruling  against  taking  it  out  I 
thought  the  board  knew  about  it.  Q.  Well,  why  didn't  you 
make  some  provision  for  the  waste  dirt  in  lateral  A.  A.  Well, 
common  sense  would  tell  you  to  throw  it  in  the  road.  The 
swale  or  slough  that  ran  through  where  that  culvert  was  ran 
through  section  6,  and  crosses  the  south  line  of  the  west  half 
of  section  5  about  the  middle.  That  swale  was  the  natural 
water  course  that  went  through  the  culvert.  I  did  not  provide 
for  a  culvert  in  lateral  B  where  that  low  place  was  because 
there  wasn't  enough  of  it.  In  regard  to  the  lateral,  I  here- 
tofore testified  in  the  appeal  from  the  assessments  of  benefits : 
'It  would  keep  the  water  that  came  through  that  culvert  from 
spreading  over  the  land.'  That  answer  is  misleading.  It 
could  not  keep  the  water  that  goes  through  the  culvert  from 
spreading;  it  couldn't  do  that,  you  know.  The  water  would 
run  through  the  culvert  and  spread  over  the  Manley  land 
south  of  it.  Lateral  A  would  keep  some  of  the  water  from 
going  through  the  culvert.  I  remember  being  asked:  'Will 
the  deepening  of  that  east  and  west  ditch  along  Mr.  Elliott's 
south  line  assist  in  draining  off  his  land,  getting  the  water 
off?'  to  which  I  answered:  'Yes,  sir;  it  would  help  some, 
because  it  would  give  a  better  chance  to  run  off  after  the 
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water  goes  down  in  the  ditch.'  And  the  thought  in  con- 
structing lateral  A  with  a  floodgate  was  that  when  the  water 
went  down  in  the  Garretson  ditch  it  would  run  off  much 
faster  through  this  lateral. 

There  was  an  appeal  by  plaintiff  from  the  assessment  of 
benefits  to  the  land,  and  on  that  appeal  the  engineer  was  a 
witness.  On  the  trial  of  the  present  case,  in  addition  to  the 
testimony  given  above,  he  stated : 

At  the  time  of  my  testimony  in  the  appeal  from  the 
assessment  of  benefits,  I  didn't  take  into  consideration  the 
fact  that  this  flood  water  was  to  run  through  the  culvert, 
but  took  into  consideration  that  it  was  to  run  through  lateral 
A,  and  if  the  water  was  so  high  in  the  ditch  that  it  would  not 
run  out  during  that  high  water,  that  it  would  run  off  quickly 
after  the  water  in  the  Garretson  ditch  did  receive  it,  but,  of 
course,  before  the  water  in  the  Garretson  ditch  had  a  chance 
to  go  down  I  expect  some  of  the  water  would  go  down 
through  Manley's  land  anyway.  As  to  whether  it  would  go 
down  through  there  if  there  was  a  dike  would  depend — it 
would  take  quite  a  dike  sometimes  to  keep  it  from  going  down 
through  there — I  mean  it  would  take  a  good  high  dike  some- 
times to  keep  the  water  from  going  down  over  Manley's  land. 
The  height  of  the  dike  would  not  have  to  be  higher  than  the 
water  would  rise,  but  the  strength  of  the  dike  would  have 
to  be  increased.  If  the  water  was  higher  at  the  point  where 
this  culvert  was  than  it  was  in  the  ditch  proper,  then  I  expect 
it  would  flow  into  the  ditch  through  the  lateral  and  through 
the  floodgates,  regardless  of  the  fact  whether  the  gate  was 
eight  or  ten  feet  under  water  or  not — some  of  it  would  go 
through  if  there  was  pressure  enough  to  make  it  go  through. 
A  body  of  water  that  would  rise  to  the  height  of  that  dike 
would  perhaps  have  pressure  enough  to  run  through  that 
lateral  if  the  water  in  the  ditch  was  not  higher  than  it  was 
in  the  lateral. 

In  addition  to  this,  there  is  other  testimony  from  the  wit- 
ness, tending  to  show  that,  on  the  trial  of  the  appeal  from  the 
assessment  of  benefits,  he  had  in  mind  that  the  culvert  was  to 
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be  removed,  and  that  his  plats  and  reports  so  showed.  For  this 
and  other  reasons,  his  present  testimony,  in  explanation  of  his 
reports  and  what  he  intended  by  them,  is  not  entitled  to  great 
weight,  even,  if  permissible  as  against  the  reports  themselves. 

This  is  the  substance  of  the  entire  record  in  the  case,  save 
some  testimony  as  to  the  inefficiency  of  the  plans  as  recom- 
mended by  the  engineer  and  adopted  by  the  board ;  and  it  is 
manifest,  we  think,  that  the  decree  must  be  affirmed. 

A  significant  fact  in  the  testimony  is  that  when  the  mat- 
ter of  plaintiff's  appeal  from  the  assessment  of  benefits 
was  being  heard,  the  engineer  who  now  explains  his  plans,  etc., 
testified  that  no  culvert  was  to  be  put  in  the  embankment 
formed  by  the  construction  of  lateral  A,  and  doubless  this  was 
the  theory  on  which  plaintiff  presented  his  appeal.  He  cannot 
now  change  and  claim  that  the  embankment  was  not  to  be 
solid,  but  that  a  culvert  should  have  been  left  in  the  road. 

Moreover  the  burden  of  proof  is  upon  the  plaintiff  to 
establish  the  affirmative  issues  tendered  by  him,  and  we  are 
of  opinion  that  the  records,  reports,  plats,  resolutions,  etc., 
show  that  lateral  A  was  to  be  constructed  as  all  others — with 
a  solid  embankment  on  the  south  side,  which  would  tend  to- 
ward  making  the  highway  more  passable.  It  is  hardly  pos- 
sible that  the  engineer  intended  to  have  a  culvert  in  the  road 
and  to  have  the  water  spread  out  over  adjoining  land  to  the 
south,  or  to  be  taken  care  of  by  a  ditch  leading  to  the  next 
lateral  south,  without  disclosing  that  fact.  Indeed,  the  Man- 
ley  land  shown  on  the  plat  to  the  south  of  that  owned  by  the 
plaintiff  would  not  have  been  drained,  if  the  water,  coming 
down  from  plaintiff's  land,  were  collected  at  a  culvert  across 
the  road  and  discharged  upon  his  land,  either  to  spread  out 
thereon  or  be  take  care  of  in  some  other  manner.  No  other 
manner  is  indicated  on  the  plat,  and  if  the  engineer  contem- 
plated such  a  discharge  upon  the  Manley  land,  he  would  surely 
have  formulated  some  plan  of  taking  care  of  it.  That  he  did 
not  do  so  is  full  of  significance.  Doubtless  benefits  were  as- 
sessed against  Manley  on  the  theory  that  his  lands  were  to  be 
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benefited  by  lateral  A  taking  care  of  the  waters  to  the  north. 
Indeed,  the  record  tends  to  so  show ;  and  it  would  be  unjust 
and  inequitable  to  now  construct  a  culvert  so  as  to  throw  the 
waters  coming  from  plaintiff's  land  to  the  north  upon  the 
lower  land  after  an  assessment  on  another  theory. 

The  trial  court  heard  the  wittnesses  and  arrived  at  the 
conclusion  that  plaintiff  was  not  entitled  to  the  relief  prayed, 
and  we  see  no  reason  for  interfering  with  the  decree. 

It  is  therefore  Affirmed. 

Weaver,  C.  J.,  and  Preston  and  Withrow,  JJ.,  con- 
curring. 


A.  M.  McColl,  et  al.,  Appellees,  v.  Bear  Creek  Coal  Mining 

Company,  et  al.,  Appellants. 

Mines  and  mining:     lease:     oral  evidence:     variance  of  writing. 

1  Where  a  mining  lease  failed  to  specify  any  time  for  developing 
the  mine  or  the  diligence  with  which  the  work  should  be  carried  on 
after  the  mine  was  developed,  farther  than  that  the  work  of  devel- 
opment should  commence  within  a  specified  time  from  the  date  of 
the  contract,  oral  evidence  of  statements  of  the  lessee  daring 
negotiations  leading  to  the  making  of  the  lease  that  work  would 
begin  as  soon  as  machinery  was  obtained  did  not  vary  the  terms 
of  the  writing,  and  was  competent  for  the  purpose  of  showing  the 
inducement  for  the  execution  of  the  lease  and  the  cancellation  of 
a  former  one,  and  what  was  contemplated  by  the  parties  when  the 
lease   was  entered   into. 

Same:     diligence  of  lessee.     It  is  the  duty  of  one  leasing  property 

2  for  mining  purposes  to  prosecute  the  work  with  reasonable  dili- 
gence, and  failure  to  do  so  is  ground  for  forfeiture;  and  even 
though  the  lease  as  in  this  case  provided  that  if  the  lessee  elected 
to  mine  the  coal  he  should  do  so  within  twenty-five  years  such 
provision  did  not  give  them  that  length  of  time  to  commence 
work. 

Same:    abandonment  of  lease:     evidence.     In  this  action  the  evi- 

3  dence  is  reviewed  and  held  to  support  the  finding  of  the  trial  court, 
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that  after  testing  the  premises  and  believing  it  was  not  valuable  for 
mining  purposes  the  lessee  voluntarily  abandoned  the  lease.' 

Same.    Although  a  mining  lease  provides  that  it  may  be  terminated 

4  for  certain  reasons  stated  therein,  the  lessee  may  also  lose  his  rights 
therein  by  abandonment  of  his  contract  obligations  to  his  lessor. 

Same:    bights  of  lessee:    abandonment:    limitations.    A  lease  of 

5  coal  land  giving  to  the  lessee  the  right  to  explore  and  mine  coal 
if  found  in  paying  quantities  does  not  create  a  vested  right  in  the 
coal,  to  the  extent  that  the  lessee's  right  may  not  be  abandoned 
before  expiration  of  the  statutory  period  barring  the  right  of 
recovery  of  real  property;  and  the  fact  that  the  lessee  had  expended 
money  in  exploring  for  coal  did  not  raise  such  an  equity  in  his  favor 
as  to  prevent  his  losing  his  rights  under  the  lease  by  abandonment. 

Same:     cancellation  of  lease:    remedy  at  law.    The  provision  of 

6  a  mining  lease  giving  to  the  lessor  certain  royalties  does  not  create 
such  an  adequate  remedy  in  damages  as  to  prevent  his  cancellation 
of  the  lease  and  removal  of  the  cloud  created  upon  his  property 
thereby,  on  the  ground  of  abandonment. 

Appeal  from  Dallas  District  Court. — Hon.  L.  N.  Hates, 

Judge. 

Thursday,  October  23,  1913. 

Suit  in  equity  to  cancel  a  mining  lease  because  of  the  al- 
leged abandonment  thereof,  and  to  quiet  title.  Decree  for 
plaintiffs.  Defendant  the  Beaver  Creek  Coal  Company  ap- 
peals.— Affirmed. 

Halloran  &  Starkey,  for  appellants. 

White  &  Clarke,  for  appellees. 

Preston,  J. — This  action  was  commenced  August  24, 
1911.  Plaintiffs  owned  eighty  acres  of  land  described  in  the 
contract.  On  June  11,  1908,  they  entered  into  a  written  coal 
contract  in  reference  thereto,  which  all  parties  seem  to  have 
treated  as  superseded  by  another  similar  contract  dated  May 


Not.  1913]  McColl  v.  Mining  Co.  493 

22, 1909.  The  terms  of  the  two  are  similar,  except  that  in  the 
second  the  royalty  to  be  paid  by  the  coal  company  was  re- 
duced, as  some  witnesses  say,  because  of  difficulty  expected  in 
sinking  a  shaft  and  mining  coal;  others  say  because  lessors 
could  get  their  money  for  royalty  quicker  and  they  would 
rather  have  less  royalty  and  get  the  money  than  wait  several 
years.  It  was  claimed  that  under  the  first  contract  the  lessee 
had  twenty-five  years  to  devolop  the  mine.  The  second  con- 
tract contained  a  clause  that  work  on  development  should  com- 
mence within  ninety  days  from  the  date  of  the  contract.  This 
lease  was  between  plaintiffs  and  the  Bear  Creek  Coal  Mining 

* 

Company,  and  was  assigned  by  said  company  to  the  Beaver 
Creek  Coal  Company  August  13, 1909.  It  was  to  run  twenty- 
five  years,  unless  sooner  terminated.  It  contains  the  provisions 
hereinafter  stated  among  others.  The  royalty  is  fixed  and  the 
time  of  payment  thereof,  and  then  reads : 

But  the  liability  of  said  second  party  (the  lessee)  here- 
under shall  cease  upon  the  termination  of  this  lease  by  forfei- 
ture or  otherwise.  (It  also  provides:)  2.  The  party  of  the 
second  part  shall  have  the  right,  within  two  (2)  years  from 
the  date  hereof,  to  enter  upon  said  premises  and  drill  and 
sink  such  prospect  holes  as  to  him  may  seem  sufficient  to 
determine  the  quality  and  quantity  of  coal  underlying  said 
premises  and  if  coal  or  other  minerals  are  not  thus  found  to 
warrant,  in  his  opinion,  the  mining  and  removing  the  same, 
then  this  contract  shall  cease  and  terminate,  at  the  end  of  the 
two  years,  unless  the  party  of  the  second  part  shall  notify 
party  of  the  first  part  of  his  election  to  continue.  The  party 
of  the  second  part,  his  heirs,  successors  and  assigns  shall  not 
be  liable  for  any  damages  whatsoever  to  said  property  occa- 
sioned by  such  prospecting  and  mining  and  removing  of  said 
coal  or  mineral.  12.  The  party  of  the  second  part,  his  heirs, 
successors  and  assigns,  may  at  any  time  after  two  (2)  years 
from  the  date  hereof  terminate  this  contract  by  notice  in 
writing  if  coal  cannot  be  mined  at  a  profit  or  advantage. 

Some  prospecting  had  been  done  before  either  lease  had 
been  executed,  and  prospecting  was  done  on  plaintiff's  land 
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and  on  some  other  lands  in  the  neighborhood,  also  leased  by 
the  same  lessees  under  like  contracts,  both  before  and  after 
the  first  lease.  It  is  claimed,  and  there  is  evidence  tending  to 
show,  that  when  the  second  lease  was  executed  the  difficulties 
in  ihe  way  of  sinking  a  shaft  and  mining  coal,  because  of 
drift  sand  and  water,  were  known  to  both  parties  to  the  con- 
tract, and  that  these  difficulties  were  discussed. 

I.  Plaintiffs  offered  parol  evidence,  which  was  received 
subject  to  objection,  as  to  certain  statements  by  the  lessees 
during  the  negotiations  for  the  new  lease,  and  at  the  time  of 

its  execution,  that  they  would  commence  de- 

1    MiNiNot'ieaae :   veloping  the  mine  on  plaintiff's  land  as  quick 

variance  of  '     as  they  got  the  machinery  there,  and  would 

writing. 

prosecute  the  work  after  it  began  and  take  out 
coal;  that,  if  they  took  the  contract,  they  could  develop  the 
coal  field  at  once ;  that,  if  they  did  not  take  this  contract,  they 
could  not  develop  the  field  at  once.  The  objection  to  this  evi- 
dence was  that  it  was  incompetent  and  tended  to  vary  the 
terms  of  the  written  contract.  The  writing  did  not  specify  any 
time  for  developing  the  mine  or  the  diligence  with  which  min- 
ing should  be  carried  on  after  it  was  developed,  further  than 
the  provision  that  work  on  development  should  commence 
within  ninety  days  from  the  date  of  the  contract  The  con- 
tract being  silent  as  to  how  mining  should  be  carried  on  after 
it  was  developed,  and  when  coal  should  be  taken  out,  the  evi- 
dence did  not  vary  any  of  the  terms  of  the  writing.  1  Green- 
leaf,  Evidence  Section  277;  1  Elliott  on  Evidence  Section 
603;  Bdbzin  v.  Gould,  140  Iowa,  744;  Dietrich  v.  Stebbins, 
100  Iowa,  426;  Header  v.  Allen,  110  Iowa,  591;  Merriam 
v.  United  States,  107  U.  S.  441,  (2  Sup.  Ct.  536,  27 
L.  Ed.  531).  And  we  think  the  evidence  was  com- 
petent on  the  question  of  inducement  to  the  execution 
of  the  second  contract  and  the  surrender  of  the  first  one, 
and  to  show  what  was  contemplated  by  the  parties  when  the 
lease  was  entered  into.    See  cases  above  cited. 

This  evidence  was  denied  by  some  of  the  witnesses  for 
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defendant.  The  president  of  the  Beaver  Creek  Company 
testified:  "I  was  not  awful  anxious  to  begin  work  within 
ninety  days,  but  was  anxious  to  satisfy  Mr.  McColl.  He 
wanted  to  know  when  we  could  begin  work.  He  asked  me 
when  I  could  start,  and  I  asked  him  if  we  could  buy  the 
lumber  from  him  if  he  thought  that  he  could  compete,  and 
he  said  he  could.  Then  I  said  that  we  could  begin  within 
ninety  days.  I  do  not  know  whether  he  wanted  us  to  begin 
or  not  sooner,  but  to  commence  as  soon  as  we  could  prac- 
tically, and  he  was  quite  urgent  about  the  beginning  of  this 
work,  so  that  they  might  be  sure  that  efforts  were  being  made 
to  open  the  mine.  Mr.  McColl  wanted  the  coal  mined  and 
we  wanted  the  coal  mined.  We  had  to  get  the  coal  in  order 
to  get  our  money  back  for  sinking  shaft.  It  would  be  to 
interest  of  all  parties  to  get  the  mine  opened  up."  He  was 
present  during  some  of  the  negotiations  between  plaintiffs 
and  the  original  lessees,  and  when  the  contract  was  signed. 

II.  The  evidence  just  referred  to  is  not  very  important 
perhaps,  because  it  was  the  duty  of  lessee  to  prosecute  the 
work  with  reasonable  diligence,  and  a  failure  to  do  so  is 

ground  of  forfeiture.     Price  v.  Black,  126 
2*  £5:fT        Iowa,  304;  Worrall  v.  Wilson,  101  Iowa,  476; 
few*.  Hosford  v.  Met  calf,  113  Iowa,  245;  Wood- 

ward et  al.  v.  Mitchell  et  al.,  140  Ind.  406  (39  N.  E.  437) ;  27 
Cyc.  page  708;  Qadbwry  v.  Ohio,  etc.,  162  Ind.  9  (67  N.  E. 
261,  62  L.  R.  A.  895) ;  Hawkins  v.  Pepper,  117  N.  C.  407  (23 
S.  E.  434) ;  Conrad  v.  Morehead,  89  N.  C.  31 ;  Petroleum  Co. 
v.  Coal,  etc.,  Co.,  89  Tenn.  381  (18  S.  W.  65) ;  Parish  Fork 
Oil  Co.  v.Bridgewater,  51  W.  Va.  583  (42  S.  E.  655,  59  L. 
B.  A.  566) ;  Eaton  v.  Alleghany,  etc.,  122  N.  Y.  416  (25  N.  E. 
981) ;  Calhoon  v.  Neely,  201  Pa.  97  (50  Atl.  967) ;  Venture 
Oil  Co.  v.  Fretts,  152  Pa.  451  (25  Atl.  732) ;  Logan  Natural 
Gas  Co.  v.  Great  Southern  Gas  Co.,  126  Fed;  623  (61  C.  C. 
A.  359) ;  Foster  v.  Elk  Fork  Oil  Co.,  90  Fed.  178  (32  C.  C. 
A.  560) ;  Aye  v.  Philadelphia  Co.,  193  Pa.  451  (44  Atl.  555, 
74  Am.  St.  Hep.  608). 
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This  last  case  is  similar  to  this  in  some  of  its  aspects. 
The  lease  in  that  case  provided  for  the  patting  down  of  a  test 
oil  well  and  for  what  should  be  done  if  it  produced  oil  in 
paying  quantities.  The  court  says:  "But  the  other  con- 
tingency, that  it  prove  dry,  is  not  provided  for,  and  it  is  the 
omitted  case  that  has  occurred.  The  authorities  are  uniform 
that  under  such  circumstances  there  is  an  implied  obligation 
on  the  lessee  to  proceed  with  the  exploration  and  development 
of  the  land,  with  reasonable  diligence,  according  to  the  usual 
course  of  business,  and  a  failure  to  do  so  amounts  to  an 
abandonment  which  will  sustain  a  re-entry  by  the  lessor." 
In  the  case  at  bar,  while  the  lease  contemplated  the  pros- 
pecting for  coal  and  mining  it  if  found  in  paying  quantities, 
it  did  not  contemplate  that  the  mining  of  the  coal  would  be 
found  under  existing  conditions  to  he  absolutely  imprac- 
ticable and,  that  event  having  occurred,  this  case  is  brought 
within  the  principle  of  the  case  just  referred  to.  The  con- 
tract does  provide  that  if  the  lessee,  or  its  assigns,  shall  elect 
to  mine  and  remove  the  coal,  they  shall  do  so  within  twenty- 
five  years,  but  this  does  not  give  them  twenty-five  years  to 
commence  removing  it. 

III.  It  is  claimed  by  the  plaintiffs  that  it  has  never  been 
determined  whether  coal  can  be  mined  at  a  profit  or  advan- 
tage, no  attempt  having  been  made  to  mine  coal,  and  more  than 

two  years  has  expired;  that  no  continuous 

3     Same  *    nhAii» 

donment  of       work  of   development  has  ever  been   com- 

leaae :  evi-  r 

dcnce.  menced  and  prosecuted  on  plaintiffs9  land; 

that  defendant  Beaver  Creek  Coal  Company  did  enter  upon 
the  work  of  sinking  a  shaft  upon  said  land,  but  after  sinking 
it  about  sixty  feet  entirely  abandoned  the  same,  and  has  not 
further  prosecuted  said  work  for  a  period  of  two  years ;  that 
by  reason  of  the  premises  it  has  abandoned  and  forfeited  all 
rights  under  the  contract. 

The  paramount  issue  in  the  case  is  whether  there  has 
been  an  abandonment.  The  evidence  in  the  case  was  directed 
largely  to  this  point.  The  evidence  is  substantially  this,  as 
shown  by  the  different  witnesses: 
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Defendant  removed  its  machinery,  some  of  the  lumber, 
and  other  things  about  October,  1909,  and  has  done  nothing 
on  the  land  since  that  time.  No  attempt  has  been  made  since 
that  time  to  mine  coal  or  carry  on  coal  mining  operations  on 
this  land.  Some  of  the  houses  have  been  blown  down  and 
scattered  around  the  ground  and  are  still  there.  There  is 
no  evidence  of  operation  on  the  land.  The  wreck  and  debris 
are  all  there,  cinders,  pipes,  2x4  's,  and  boards  scattered  over 
the  two  or  three  acres,  besides  the  dirt  that  was  taken  from 
the  shaft. 

Plaintiff  A.  M.  McColl,,  who  transacted  substantially  all 
the  business  for  plaintiffs,  testified  as  a  witness  that  he  had 
one  or  two  conversations  with  the  president  of  the  Beaver 
Creek  Company  after  the  material  was  removed;  that  the 
plaintiff  asked  the  president  if  they  were  going  to  do  any- 
thing on  the  land,  and  the  president  said  it  was  not  worth 
doing  anything  on,  and  said  he  would  release  it,  and  testifies 
as  to  another  conversation  with  the  same  party,  who  said  that 
he  did  not  consider  they  would  ever  develop ;  and  that  they 
were  willing  to  give  up  their  right  in  it.  McColl  then  pre- 
pared a  release  and  sent  it  to  the  president  of  the  company, 
but  it  was  never  signed. 

The  president  of  the  company  denies  the  substance  of 
this  conversation,  but  admits  there  was  a  conversation  on 
that  subject,  and  says  he  did  not  come  right  out  and  say  to 
McColl  that  he  would  not  release  it,  but  says  he  did  not  tell 
him  that  he  would.  There  was  a  conflict  in  the  evidence  on 
this  point  for  the  trial  court  to  pass  upon;  he  being  in  a 
position  to  see  and  hear  the  witnesses.  This  is  true  as  to  some 
other  disputed  point. 

Nearly  two  years  after  the  machinery  and  material  were 
removed  from  plaintiff's  land,  the  appellant  wrote  the  fol- 
lowing letter  to  one  of  the  plaintiffs:  "Beaver  Creek  Coal 
Co.  Des  Moines,  Iowa,  June  22,  11.  A.  M.  McColl,  Wood- 
ward, Iowa — Dear  Sir :  Replying  to  your  letter  of  June  15th 
addressed  to  E.  C.  Smith,  would  say  that  this  company  in- 

Vou  162  U.— 32 
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tends  to  sink  the  shaft  that  we  started  at  Moran  if  we  can 
find  any  process  for  doing  so  that  is  reasonably  sure  and 
which  can  be  used  at  an  expense  that  is  not  prohibitive.  We 
are  at  the  present  time  investigating  the  cement  process  as 
used  in  the  French  mines  and  also  watching  the  compressed 
air  process  which  is  now  being  tried  in  the  sinking  of  a  shaft 
through  sand  at  Norwoodville  just  north  of  Des  Moines. 
Please  excuse,  delay  in  answering  your  letter.  Tours  truly, 
Beaver  Creek  Coal  Co.,  by  E.  C.  Smith,  Prest." 

The  engineer  in  charge  of  the  work  of  sinking  the  shaft, 
while  at  such  work,  expressed  a  doubt  as  to  the  possibility 
of  getting  down  to  the  coal  because  of  sand  and  water. 

Another  witness  testified  that  after  defendant  quit  work 
they  tried  to  find  more  drill  holes,  or  prospect  some  more 
drill  holes,  and  see  if  they  could  not  find  a  place  where  there 
was  not  so  much  water  and  sand.  This  was  after  they  had 
quit  work  on  the  shaft.  This  was  done  on  some  of  the  neigh- 
boring land  and  not  on  the  plaintiffs'.  And  after  this  they 
moved  the  machinery  away.  He  thinks  the  machinery  was 
moved  the  latter  part  of  the  winter,  or  towards  spring,  and 
they  have,  not  been  back  on  the  land  since. 

Witness  Moran  testified  to  a  conversation  with  Mr.  Smith, 
president  of  the  defendant  company,  in  regard  to  his  reason 
for  not  canceling  plaintiffs'  lease,  and  says  that  Mr.  Smith 
agreed  to  return  the  lease  of  this  witness,  but  said  he  did  not 
feel  he  could  do  that  with  McColl's  because  Mr.  McColl  would 
not  help  him  defeat  a  bill  in  the  Legislature. 

The  machinery  was  not  all  taken  away.  They  left  some 
old  pumps  there,  as  one  witness  says,  and  they  were  lying 
on  the  ground  where  they  left  them,  upside  down.  Another 
witness  says  the  stuff  they  shipped  away  was  a  boiler,  pumps,* 
and  lumber.  The  boiler  they  shipped  was  the  one  they  used 
in  putting  down  the  shaft.  They  did  not  have  more  than  one 
boiler.  At  one  time  during  the  work  pumps  were  changed 
and  defendant  got  new  pumps.  The  cribbing  was  not  taken 
out  of  the  shaft.    The  hoisting  engine  was  removed  with  the 
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other  things.  The  men  were  laid  off,  and  pumping  work  was 
done  for  about  five  days  after  that,  and  there  was  no  further 
work  of  sinking  the  shaft  on  account  of  the  water.  The  shaft 
was  about  half  full  of  water  when  they  quit  work. 

Mr.  Smith,  the  president  of  the  Beaver  Creek  Coal  Com- 
pany, testified,  in  substance,  that  the  work  which  was  done 
on  plaintiff's  land  was  done  by  the  said  company  after  the 
assignment  of  the  lease  to  it  August  13,  1909;  that  they 
drilled  several  holes  to  determine  the  best  spot  to  sink  the 
shaft;  that  they  did  not  get  through  the  drift  sand  and 
water  to  solid  slate ;  that  it  was  one  hundred  and  thirty  feet 
to  the  solid,  eighty  feet  of  clay  and  drift  and  then  fifty  feet 
of  sand ;  that  they  got  down  fifty-seven  feet ;  that  during  the 
work  they  shut  down  two  weeks  to  get  larger  pumps.  He 
says  the  shaft  could  not  be  sunk  by  usual  methods ;  that  while 
they  were  sinking  the  shaft  at  one  time  the  water  came  in 
so  fast  that  the  men  had  to  climb  the  cribbing  to  get  out; 
that  they  could  not  wait  for  the  tub  at  that  time,  in  spite  of 
the  fact  that  the  pumps  were  working  all  the  time,  and  he 
says,  "That  simply  demonstrated  to  us  that  the  shaft  could 
not  be  sunk  and  it  was  just  a  waste  of  money  to  try  to  sink 
it  in  the  ordinary  method."  He  says  that  he  sunk  a  shaft 
at  Ogden  through  twelve  feet  of  sand,  where  they  proved 
that  was  the  absolute  limit  by  the  ordinary  way  of  sinking  to 
get  through.    He  continues : 

We  were  for  a  week — we  didn't  know  whether  we  had  a 
shaft  or  had  it  lost,  and  we  got  through  with  the  crooked 
shaft,  and  I  watched  the  Norwood  mines  where  they  lost  two 
shafts  and  they  had  made  a  contract  with  the  compressed  air 
firm,  and  they  lost  one  shaft,  and  the  compressed  air  firm 
went  to  the  solid,  and  we  thought  they  had  the  solution,  and, 
when  we  asked  the  Norwood  people  the  cause  of  their  failure, 
it  was  found  that  the  compressed  air  people  had  failed;  we 
found  that  in  getting  down  they  had  allowed  so  much  of  the 
sand  to  run  in  to  be  pumped  out  that  the  shaft  caved  in  on 
them,  so  that  wasn't  good.  The  Norwood  people  are  going 
to  try  again.     I  think  that  it  is  the  same  firm.    I  tried,  from 
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a  representation  made,  to  make  a  contract  with  an  Omaha 
firm  to  freeze  it.  They  agreed  to  put  the  shaft  down  to  the 
solid  under  the  freezing  process ;  my  recollection  is  for  $10,000 
cash  for  the  first  130  feet,  not  get  down,  not  get  any  pay. 
I  instructed  the  representative  to  say  that  if  we  could  make  a 
contract  with  them  on  that  basis  we  would.  They  agreed  to 
do  it,  agreed  to  put  the  shaft  down;  but  he  wanted  me  to 
guarantee  that  that  was  still  water.  In  other  words,  they 
said  if  it  is  still  water  we  can  freeze  it ;  if  it  is  running  water 
we  cannot,  and  I  could  not  guarantee  it,  for  we  have  no  way 
of  knowing  that  that  is  not  running  water,  and  we  have  no 
knowledge  of  it,  so  we  could  not  give  them  the  guarantee  on 
that  part.  I  have  suggested  the  cement  process  and  have  had 
long  talks  with  Carl  Shotes  of  the  Bock  Island  Company  in 
building  the  mines  in  the  southern  part  of  the  state.  He  is 
an  expert  on  sinking,  and  I  asked  him  to  suggest  to  me  any 
method  by  which  we  could  fix  that  shaft  at  a  cost  that  was 
not  prohibitive.  His  suggestion  is  what  is  known  by  the  coal 
mine  operators  as  the  'French  process. '  He  claimed  that  he 
saw  it  used  in  France.  So  far  they  have  not  tried  it  here, 
and  I  have  not  been  able  to  find  anybody  that  could  do  that 
work  in  this  country.  I  guess  that  is  all  that  I  have  done, 
excepting  to  read  about  every  shaft  that  is  being  sunk,  that 
I  can  find  out  about.  The  Beaver  Creek  Coal  Company  will 
sink  the  shaft  and  start  the  shaft  at  any  time  that  we  can 
find  a  method  that  we  believe  can  put  the  shaft  down  at  a 
cost  that  is  not  absolutely  prohibitive  or  more  than  the  value 
of  the  field. 

When  asked  as  to  whether  his  company  intended  to 
abandon  the  lease,  his  answer  was:  "No,  sir,  we  certainly 
would  not  abandon  $15,000  if  we  could  get  it  back.  The 
only  question,  that  is,  we  do  not  want  to  spend  $15,000  more 
and  not  get  it  back."  He  also  said  that  he  did  not  know 
when  the  company  would  go  on  in  an  attempt  to  sink  the 
shaft.  He  says  that  he  does  not  know  just  how  much  money 
was  spent,  but  he  thinks  a  little  over  $7,000  was  paid  by  the 
Bear  Creek  Coal  Company  and  his  company,  some  of  it  before 
and  some  of  it  after  the  contract.  He  says  that  nothing  has 
been  done  since  the  material  was  shipped  away  some  time 
about  November. 
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Some  of  the  witnesses  testify  that  the  work  was  going 
on  about  thirty  or  forty  days  of  actual  work.  Mr.  Smith 
thinks  about  five  months,  but  includes  in  that  the  surveys 
and  other  preliminary  work.  He  also  testifies  that  they 
prospected  the  field  to  see  if  they  could  reach  plaintiffs9  land 
through  some  other  avenue.  At  about  a  mile  from  plaintiffs9 
land  they  found  a  place  where  the  solid  came  within  ten  or 
twelve  feet  of  the  top,  but  they  would  have  to  drive  through 
1,500  or  1,600  feet  of  sand  rock.  This  witness  also  testifies  in 
an  indefinite  manner  as  to  a  notice  which  he  says  was  served 
on  Mr.  McColl,  but  we  are  unable  to  say  frpm  the  record 
whether  he  claims  the  notice  was  to  continue  or  to  terminate 
the  contract  as  provided  in  the  portions  thereof  heretofore 
quoted.    No  such  written  notice  is  contained  in  the  record. 

There  was  no  work  done  on  plaintiffs'  land  of  any  kind 
after  about  October,  1909.  There  is  no  dispute  as  to  this. 
The  defendant  may  have  done  all  that  it  could  do  under 
methods  now  known  to  reach  this  coal.  In  our  opinion,  the 
defendant  became  satisfied  that  it  could  not  reach  the  coal, 
and  that  this  is  a  reason  why  they  did  abandon  the  contract. 
Whether  defendant  abandoned  the  contract  and  its  rights 
thereunder  is  a  question  of  fact.  There  was  a  conflict  in  the 
evidence  at  some  places.  From  all  the  facts  and  circum- 
stances shown  by  the  evidence,  we  are  satisfied  with  the  find- 
ing of  the  trial  court  that,  after  testing  the  premises  to  its 
satisfaction  and  believing  the  same  were  of  no  value  to  it, 
defendant  did  in  fact  voluntarily  abandon  the  lease  and  the 
rights  under  it,  and  that  it  intended  to  do  so.  The  president 
of  the  company  says  they  did  not  intend  to  abandon,  but 
this  is  not  conclusive.  27  Cyc.  598.  The  intent  must  be  de- 
termined from  all  the  facts  and  circumstances  shown. 

Under  such  a  contract  the  lessee  may  lose  its  rights 
thereunder  by  abandonment  Price  v.  Black,  126  Iowa,  304, 
306,  and  cases;  Eaton  v.  Gas  Co.,  122  N.  Y.  416  (25  N.  E. 

981) ;  Parish  Fork  Oil  Co.  v.  Bridgewater,  51 

4.   8UMB.  w    Vft    5g3   (42  g    E    g55>  g9  L    R   A    gg6)  . 

Smith  v.  Root,  66  W.  Va.  633  (66  S.  E.  1005,  30  L.  E.  A.  (N. 
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S.)  176) ;  Eastern  Oil  Co-  v.  Caulehan,  65  W.  Va.  531  (64  a 
E.  836) ;  Beatty  v.  Smethers,  49  Ind.  App.  602  (96  N.  E,  19) 
Harris  v.  Michiael,  70  W.  Va.  356  (73  S.  E.  934) 
Charleston  Mining  Co.  v.  American  Co.  (Tenn.)  150  S.  W, 
1143;  27  Cyc.  739,  740;  1  Am.  &  Eng.  Enc.  of  Law  (2d  Ed.) 
1.  Abandonment  may  arise  from  a  single  act  or  from  a  series 
of  acts.  27  Cyc.  597.  The  evidence  tends  to  show  that  there 
was  a  workable  vein  of  coal  on  this  land.  The  lease  may  be 
terminated,  according  to  its  terms,  for  certain  reasons,  and 
the  method  is  prescribed.  But  it  could  be  abandoned  for 
other  reasons.  Even  though  there  was  coal  in  paying  quan- 
tities, if  defendants  were  satisfied  that  it  could  not  be  reached, 
or  mined  if  reached,  they  could  abandon  it  for  this  or  any 
other  cause,  subject  to  its  contract  obligations  to  the  lessor 
under  the  lease. 

IV.    It  is  said  by  appellant  that  the  lease  vested  in  de- 
fendant the  title  to  the  coal  under  the  land,  which  constitutes 
an  interest  in  real  estate,  and  that  there  may  not  be  an  aband- 
onment unless  the  statutory  period  barring  the 
5.  Samb:  rights      rights  of  recovery  of  real  estate  has  run.    It 

of    lessee :  ° 

Umitotfons.nt :      has  been  hel(*  that  a  veste<*  title  may  not»  ordi" 

narily,  be  lost  by  abandonment  in  a  less  time 
than  that  fixed  in  the  statute  of  limitations.  Other  courts  have 
held  that  there  may  not  be  an  abandonment  of  legal  title  to  real 
estate  unless  the  circumstances  of  the  case  are  sufficient  to 
raise  an  estoppel,  or  where  possession  has  been  acquired  by 
another  in  consequence  of  the  abandonment  and  held  for  the 
statutory  period  of  limitations.  Still  other  cases  hold  that 
there  may  be  an  abandonment  of  real  estate,  as  well  as  of  a 
chattel.    1  Am.  &  Eng.  Enc.  Law,  2  and  3,  and  cases. 

However  this  may  be,  we  are  of  the  opinion  that  under 
the  facts  of  this  case  it  would  be  more  accurate  to  say  there 
was  an  abandonment  of  the  lease  and  the  lessee's  rights 
thereunder.  We  are  of  the  opinion  that  it  was  not  the  pur- 
pose or  intention  to  convey  such  title  or  interest  in  land  as 
contended  by  appellant,  and  the  contract  should  not  be  so 
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construed.  The  contract  gives  the  rights  of  exploration  and 
to  mine  coal  if  found  in  paying  quantities,  upon  certain  con- 
ditions. Suppose  there  had  been  but  one  foot  of  coal,  and 
defendant  had  been  of  opinion  that  it  was  not  a  paying  quan- 
tity, and  defendant  had  notified  plaintiffs,  under  the  provi- 
sions of  the  lease,  that  it  elected  to  terminate  the  contract  be-, 
cause  coal  could  not  be  mined  at  a  profit  or  advantage,  could  it 
be  claimed  that  defendant  owned  absolutely  the  one  foot  of 
coal  in  place  f  Or,  even  though  there  was  coal  in  a  workable 
quantity  and  defendant  had  notified  plaintiff  that  the  lease 
was  terminated,  could  it  be  claimed  that  defendant  had  any 
ownership  or  interest  in  the  coal?    We  think  not. 

"What  the  lessee  acquires  by  discovery  is  the  right  to 
produce  and  take  the  oil,  paying  out  of  it  the  stipulated 
royalty,  and  not  title  to  the  oil  as  it  remains  in  the  land  with- 
out production."  Parish  Fork  Oil  Co.  v.  Bridgewater  Gas 
Co.,  51  W.  Va.  583  (42  S.  B.  655,  59  L.  B.  A.  566,  at  570). 
That  was  an  oil  lease,  it  is  true;  but  in  speaking  of  such  a 
contract  the  court  said:  "After  the  discovery  of  oil  in  pay- 
ing quantities,  it  is  held  that  title  does  vest  in  the  lessee; 
but  there  is  no  case  which  goes  so  far  as  to  announce  that 
after  mere  discovery  of  oil,  the  lessee,  upon  the  assumption 
of  a  vested  interest  or  title,  may  cease  operation,  refuse  to 
develop  the  property,  tie  up  the  oil  by  his  lease,  and  simply 
hold  it  for  speculative  purposes,  or  to  await  his  own  pleasure 
as  to  the  time  of  development.  A  well-settled  principle  of 
law  is  that  a  contract  shall  be  construed  as  a  whole  and  in 
the  light  of  the  purposes  and  objects  for  the  accomplishment 
of  which  it  was  made.  Oil  leases  are  no  exception  to  the 
rule,  and,  as  the  subject-matter  of  the  lease  is  peculiar  in  its 
nature,  the  courts  have  given  this  principle  great  latitude  in 
their  construction.  They  are  executed  by  the  lessor  in  the 
hope  and  with  an  expressed  or  implied  condition  that  the 
land  shall  be  developed  and  oil  produced.  When  production 
takes  place,  the  lease  is  mutually  beneficial.  The  royalty, 
which  it  is  stipulated  in  all  these  leases  that  the  landowner 
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shall  receive,  is  generally  the  moving  cause  of  the  execution 
of  the  lease.  If  there  is  one  principle  that  is  asserted  in 
Steelsmith  v.  Gartlun,  45  W.  Va.  27  (29  S.  E.  978,  44  L.  B. 
A.  107),  more  vigorously,  and  with  more  emphasis,  than  any 
other,  it  is  that  the  lessee  shall  proceed  to  make  the  lease 
profitable  to  both  parties  and  that  he  shall  not  be  permitted 
to  tie  up  the  land.  The  /testing'  provided  for  was  mani- 
festly a  condition  upon  which  the  lease  depended.  If  such 
test  showed  no  minerals,  then  the  contract  was  at  an  end; 
if  it,  on  the  other  hand,  showed  the  presence  of  valuable 
mines,  then  the  lessees  were  bound  to  operate  them  in  good 
faith  for  the  joint  profit  of  themselves  and  the  owners  of  the 
fee."  The  same  case  quotes  from  a  North  Carolina  case  as 
follows:  "It  would  be  unjust  and  unreasonable,  and  con- 
travene the  nature  and  spirit  of  the  lease,  to  allow  the  lessee 
to  continue  to  hold  his  term  a  considerable  length  of  time, 
without  making  any  effort  at  all  to  mine  for  gold  or  other 
metals.  Such  a  construction  of  the  rights  of  the  parties 
would  enable  him  to  prevent  the  lessor  from  getting  his  tolls 
under  the  express  covenant  to  pay  the  same,  and  deprive  him 
of  all  opportunity  to  work  the  mine  himself,  or  permit  others 
to  do  so.  The  law  does  not  tolerate  such  practical  absurdity, 
nor  will  it  permit  the  possibility  of  such  injustice."  See, 
also,  Smith  v.  Root,  supra. 

In  so  far  as  this  feature  is  concerned,  it  seems  the  same 
rule  applies  whether  the  mineral  be  oil,  coal,  or  other  min- 
eral.  It  may  be,  as  suggested  by  appellant,  that  there  is  a 
distinction  between  a  coal  lease  and  a  lease  for  oil  and  gas, 
because  the  latter  substance  may  be  drained  from  the  prop- 
erty ower's  land  by  an  adjacent  well,  thereby  making  greater 
diligence  necessary  than  would  be  required  for  coal;  but 
this  would  only  go  to  the  question  of  diligence  and  reasonable 
time. 

V.    Some  other  questions  will  be  referred  to  briefly. 

We  think  the  question  of  rescission  is  not  in  the  case  nor 
is  the  statute  of  limitations  in  the  case.    Appellees  have  not 
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asked  a  rescission  of  the  contract.  Since  the  abandonment 
by  defendant,  plaintiffs  have  accepted  the  situation  and  asked 
the  removal  of  the  cloud  upon  their  title  created  by  the  lease. 
The  distinction  between  forfeiture  and  abandonment  is  that, 
unlike  abandonment,  there  is  no  question  of  intent  involved 
in  forfeiture.  In  forfeiture  the  question  is  whether  the  con- 
tract or  law  has  been  complied  with.  This  question  has  been 
argued  to  some  extent,  but  counsel  for  appellees  state  in  argu- 
ment that  they  rely  on  abandonment.  Some  of  the  cases  we 
have  cited  refer  to  abandonment  as  a  forfeiture. 

We  fail  to  see  how  any  equity  is  raised  in  favor  of  de- 
fendant  because  it   expended   money   in   prospecting   and 
attempting  to  reach  the  coal.     It  is  unfortunate  for  both 
plaintiffs  and  defendant  that  the  coal  cannot  be  reached. 
Defendant  simply  concluded  it  would  be  better  to  abandon 
what  they  had  done  rather  than  to  make  further  expenditures. 
The  difficulties  were  known,  at  least  to  some  extent,  before 
the  contract  was  made  or  the  work  on  the  shaft  commenced. 
VI.    Lastly,  it  is  urged  by  appellant  that  plaintiffs  have 
a  plain,  speedy,  and  adequate  remedy  at  law  for  damages. 
The  contrct  provides.     "All  land  over  one-half  mile  from 
6    sam»-  can-       shaft  shall  have  a  guaranty  royalty  of  $1.00 
SMM?°TCme4j    Per  acre»  over  three-fourths  mile,  $2.00  per 
at  law.  acre .  j^  over  one  jjjjj^  $3.00  per  acre,  an- 

ually,  after  two  years.' '  There  would  be  but  little,  if  any, 
of  plaintiff's  land  subject  to  this  royalty,  for  the  reason  that 
but  eighty  acres  were  leased  by  them.  It  is  doubtless  true 
that  defendant  could  not  abandon  the  lease  without  the  con- 
sent of  plaintiffs  and  escape  payment  of  such  an  obligation, 
if  insisted  upon.  The  small  compensation,  if  any,  payable 
under  this  provision,  would  not  be  an  adequate  remedy  for 
tying  up  the  entire  eighty  acres  for  an  indefinite  period. 
Having  abandoned  the  contract,  which  has  now  been  accepted 
by  plaintiffs,  the  lease  creates  a  cloud  upon  plaintiffs'  title, 
which  they  are  entitled  to  have  removed  and  to  have  the  lease 
canceled.    27  Cyc.  733,  734 ;  Eastern  OH  Co.  v.  Conlehan,  65 
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W.  Va.  531  (64  S.  E.  836) ;  Beaty  v.  Smethers,  49  Ind.  App. 
602  (96  N.  E.  19) ;  Smith  v.  Boot,  swpra;  Blair  v.  Hemphill, 
111  Iowa,  226 ;  Cranston  v.  McQuiston,  127  Iowa,  104. 

The  decree  of  the  district  court  was  right,  and  it  is 
Affirmed. 

Weaver,  C.  J.,  and  Ladd  and  Evans,  JJ.,  concur. 


D.  J.  Howard,  Appellant,  v.  A.  F.  Cave  and  Laura  Cave, 

Appellees. 

Real  property:     specific  performance:     evidence.    In  this  action  for 

1  specific  performance  of  an  oral  agreement  to  execute  a  mortgage 
on  an  exchange  of  property  the  evidence  is  held  to  sustain  plaintiff 'a 
contentions. 

Equitable  actions:    appeal:    trial  de  novo.     The  rule  that  findings 

2  of  fact  by  the  court  in  a  law  action  have  the  force  and  effect  of  a 
verdict  do  not  apply  with  equal  force  in  an  equitable  action,  which 
is  triable  de  novo  on  appeal.  In  such  cases  it  becomes  the  duty 
of  the  appellate  court  to  pass  upon  the  evidence  and  determine  the 
rights  of  the  parties. 

Specific  performance:     alternative  relief.    Where  the  defendants  as 

3  part  of  a  contract  of  exchange  of  real  property  agreed  to  execute 
a  mortgage  on  the  property  received  to  secure  a  balance  due  from 
them,  which  they  refused  to  do,  plaintiff  was  entitled  to  a  decree 
for  specific  performance  or  to  the  establishment  of  a  vendor's  lien 
as  alternative  relief. 

Practice:     dismissal  of  action.     Where  a  cause  involving  a  erosa- 

4  petition  has  been  tried  and  submitted  the  defendant  is  not  then 
entitled  as  a  matter  of  right  to  dismiss  the  cross-petition  without 
prejudice. 

Real  property:    exchange:    fraud:    evidence.    The  evidence  in  this 

5  action  is  reviewed  and  held  sufficient  to  sustain  a  finding  of  the 
fraudulent  valuation  of  plaintiff's  property,  which  was  transferred 
to  defendants  in  performance  of  a  contract  of  exchange. 
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Appeal    from    Harrison    District    Court. — Hon.    Thomas 

Arthur,  Judge. 

Saturday,  December  13,  1913. 

Proceeding  in  equity  for  the  specific  performance  of  a 
parol  agreement  to  execute  a  mortgage,  or  for  alternative 
relief  of  establishing  a  vendor's  lien.  Reversed  and 
Remanded* 

Cochran  &  Barrett,  for  appellant. 

Roadifer  &  Roadifer  and  C.  A.  Bolter,  for  appellees. 

Withrow,  J. — I.  In  March,  1911,  the  appellant  con- 
veyed to  the  appellees  one  hundred  and  sixty  acres  of  land 
in  Harrison  county.  The  transaction  was  the  result  of  a  trade, 
in  which  there  was  conveyed  by  the  appellees  to  the  appellant 
a  section  of  Canada  land,  op  which  the  Caves  with  one  Hil- 
dreth  were  at  the  time  residing.  Being  a  trade  of  lands,  the 
valuation  fixed  as  the  basis  of  the  exchange  and  adjustment 
of  the  difference  was  not  the  fair  market  value ;  but  as  shown 
by  the  evidence,  there  was  that  lifting  in  price  which  is  us- 
ually incident  to  such  transactions.  Against  the  Harrison, 
county  land  at  the  time  of  the  trade  were  two  outstanding 
mortgages  amounting  to  $11,642.  These  it  was  agreed  were 
to  be  assumed  by  Cave  as  a  part  of  the  purchase  price,  which 
was  fixed  at  $20,000,  and,  after  deducting  the  price  fixed  on 
the  Canada  land,  there  remained  a  balance  of  $2,188  due 
from  Cave  to  Hildreth,  and  by  payment  this  balance  was 
reduced  to  $2,000,  for  which  amount  Cave  gave  his  promis- 
sory note  to  Hildreth,  payable  January  1,  1920,  with  the 
usual  provisions  as  to  default  and  right  of  action  in  the  event 
the  interest,  which  was  at  6  per  cent.,  payable  semiannually, 
was  not  paid  when  due.  This  proceeding  is  based  upon  the 
claim  that  there  was  an  agreement  between  the  contracting 
parties  that  to  secure  the  $2,000  note  Cave  would  execute  a 


508  Howard  v.  Cave.  [162  Iowa 

mortgage  upon  the  real  estate  conveyed  to  him  which  would, 
of  course,  be  subject  to  the  existing  mortgages.  The  petition 
set  out  in  detail  the  transaction  between  the  parties,  and  the 
prayer  was  that  decree  be  entered  for  specific  performance, 
requiring  Cave  and  his  wife  to  execute  such  mortgage,  and 
also  that  a  vendor's  lien  be  established  against  the  real  estate 
with  right  of  foreclosure  postponed  until  the  debt  should 
become  due.  The  defendants  denied  any  agreement  to 
execute  a  mortgage,  and  by  way  of  cross-petition  pleaded 
misrepresentation  as  to  the  quality  of  the  land  conveyed  to 
Cave  by  Howard,  and  asking  affirmative  judgment  for  $3,000, 
being  the  difference  between  the  amount  of  damage  claimed, 
$5,000,  and  the  amount  of  the  note  given  to  Howard.  The 
trial  court  found  and  decreed  that  plaintiff  was  not  entitled 
to  a  decree  as  prayed,  and  also  announced  as  a  part  of  its 
finding  that  the  defendants,  the  appellees,  had  not  shown 
themselves  entitled  to  damages,  upon  which  at  their  request 
their  cross-petition  was  dismissed  without  prejudice. 

II.  Shortly  prior  to  the  transaction  which  is  the  basis 
of  this  proceeding,  Howard  had  entered  a  contract  of  trade 
with  Cave  and  Hildreth,  who  were  then  the  owners  of  the 
„    M  Canada  land.     Under  that  contract,  which 

X.  Real  pbop- 

■bty  :  specific     Was  in  its  terms  not  materially  different  from 

performance :  * 

evidence.  fae  one  now  considered,  it  was  agreed  that 

for  the  difference  in  the  fixed  values  of  the  land,  less  incum- 
brances, Cave  and  Hildreth  should  execute  their  note,  and 
give  a  mortgage  on  the  Harrison  county  land  as  security  for 
its  payment.  This  contract  was  not  carried  out  because  of  a 
refusal  by  the  wife  of  Hildreth  to  join  in  the  mortgage ;  and 
afterwards,  by  some  transaction  between  Hildreth  and  Cave, 
the  latter  having  in  some  manner  adjusted  with  Hildreth  the 
question  of  ownership  as  between  them  of  the  Canada  land, 
Cave  then  contracted  with  Howard  for  the  exchange  of  the 
properties,  and  for  settling  the  difference,  but  whether  there 
was  at  such  time  an  agreement  that  Cave  should  execute  a 
mortgage  as  security  for  the  $2,000  note  is  a  question  which 
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is  the  subject  of  sharp  dispute,  and  as  to  which  the  testimony 
of  the  two  parties  is  in  direct  conflict.  Howard  testified  that 
such  was  the  agreement ;  Cave  that  it  was  not.  Howard  testi- 
fied that  subsequent  to  the  time  it  is  alleged  such  agreement 
was  made  he  talked  with  Cave  about  it,  and  that  the  latter 
promised  to  execute  the  mortgage,  but  that  his  wife  was  not  in 
town  at  the  time  and  he  could  not.  He  also  testified  that  he 
talked  with  Cave  over  the  telephone,  and  that  the  latter  said 
his  wife  would  be  in  soon,  and  the  matter  would  then  be  fixed 
up.  Both  of  these  conversations  are  denied  by  Cave  without 
qualification.  Cave  testified  that  he  did  not  sign  the  note 
for  $2,000  when  the  deal  was  closed;  such  not  having  been 
done  until  November,  the  day  before  Cave  left  Canada  for 
Iowa.  He  claims  that  Howard  told  him  that  if  he  would 
reduce  the  difference  down  to  $2,000,  and  buy  Hildreth  out 
he  would  take  his  individual  note  for  the  amount.  This  con- 
versation evidently  occurred  at  or  near  the  time  the  contract 
of  sale  was  in  contemplation,  and  not  when  the  note  was 
made.  We  have  referred  to  the  claim  made  by  defendants  in 
their  cross-petition  that  Howard  had  misrepresented  the 
character  and  quality  of  the  land.  In  his  testimony  Cave  said 
"I  would  have  executed  the  mortgage  only  for  the  misrepre- 
sentation about  the  land;"  and  again,  "I  told  him  (Howard) 
that  I  would  not  give  a  mortgage  because  the  land  was  not 
worth  what  I  paid  for  it."  He  also  testified:  "When  we 
took  the  deal  off  of  Hildreth 's  hands,  I  wanted  the  old  mort- 
gage back.  Mr.  Howard  told  me  he  wanted  a  new  mortgage 
according  to  the  contract  in  Canada  to  secure  the  $2,000, 
and  I  insisted  on  having  the  old  mortgage  first;  it  was  my 
intention  to  comply  with  the  contract,  and  I  went  ahead 
with  my  part  of  it" 

These  statements,  taken  in  connection  with  what  is 
clearly  shown  as  the  reason  for  the  failure  of  the  first  agree- 
ment to  which  Hildreth  and  Cave  were  parties,  that  Hildeth's 
wife  would  not  join  in  a  mortgage,  throw  some  light  upon 
the  case.    As  to  the  original  agreement,  Hildreth  testified, 


510  Howard  v.  Cave.  [162  Iowa 

* i  Mr.  Howard  told  us  he  would  not  take  our  note  for  ten 
years  without  security."  While  the  appellee  Cave  rests  hia 
pleaded  defense  upon  the  denial  of  an  agreement  to  make  the 
mortgage,  his  testimony  quoted  above  tends  strongly  to  show 
that  his  refusal  was  based  upon  the  alleged  misrepresentation 
as  to  the  land,  and  not  because  of  the  want  of  an  agreement 
requiring  him  to  do  so.  It  appears  in  the  record  that  Cave 
and  his  wife  did  actually  execute  the  mortgage  for  the 
balance,  which  was  to  be  given  in  the  first,  or  Hildreth  trans- 
action ;  and  also  that,  as  testified  to  by  Howard,  he  offered  to 
take  from  Cave  four  notes  payable  in  one,  two,  three,  and 
four  years,  for  the  $2,000  and  waive  the  third  mortgage  if 
Cave's  wife  would  sign  them,  but  that  Cave  chose  the  longer 
time,  which  carried  with  it  the  requirement  of  a  mortgage. 
Admitting  this  latter  testimony  to  have  been  denied  by  Cave 
in  his  general,  and  in  some  instances  specific,  denials,  we  yet 
must  give  to  it  some  weight  in  the  light  afforded  by  other 
facts  and  circumstances.  To  it  should  be  added  the  testimony 
of  William  Cheeseman,  who  is  related  by  marriage  to  both  of 
the  parties,  and  who  was  in  some  degree  instrumental  in 
bringing  them  together  in  their  trade.  While  not  giving 
specific  conversations,  he  says  he  talked  the  matter  over  sev- 
eral times  with  them,  and  always  understood  there  was  to  be 
a  third  mortgage.  The  evidence  which  we  have  set  out,  much 
of  which  is  admissions  by  the  appellee  Cave,  and  which  is 
largely  without  contradiction,  is  wholly  consistent  with  and 
largely  corroborative  of  the  claim  of  the  appellant,  and  is 
entirely  out  of  harmony  with  the  position  and  denial  of  the 
appellees.  We  are  therefore  brought  to  the  conclusion  that 
the  evidence  amply  sustains  the  claim  that  there  was  the 
agreement  that  a  mortgage  should  be  executed  to  secure  the 
$2,000. 

It  is  urged  that  the  finding  of  fact  by  the  trial  court 
must  be  given  the  force  and  effect  of  a  verdict  of  the  jury. 
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The  rule  upon  which  appellee  relies  does  not  have  full  appli- 
cation in  causes  triable  de  novo  in  this  court ; 

2.  DQUITABLB 

ACai?wtrfaia|de     ^ut  ^ere  necessarily  remains  with  us,  in  such 
novo-  cases,  the  right  and  duty  to  pass  upon  the  evi- 

dence and  determine  the  rights  of  the  parties. 

III.  From  this  finding  it  necessarily  follows  that  ap- 
pellant is  entitled  to  have  established  his  lien  against  the 
property,  either  by  decree  of  specific  performance  or.  a 
0    _  vendor's  lien,  the  indebtedness  being  for  pur- 

3.  SPECIFIC     PEB-  '  o  jt 

afternatwe         chase  money,  unless  the  record  is  such  as  to 
relief.  show  that  the  indebtedness  does  not  in  fact 

exist,  or  in  equity  should  not'  be  permitted  to  be  enforced. 

Allen  v.  Loving y  34  Iowa,  501;  Huff  v.  Olmstead,  67  Iowa, 

598 ;  Bank  t\  Brown,  142  Iowa,  190. 

IV.  In  considering  the  other  branch  of  the  case  based 
upon  misrepresentation,  we  are  met  with  the  question  that 
upon  the  conclusion  of  the  case,  when  the  trial  court  waa 

announcing  its  findings,  which  was  against 
4    SsmSSiof       both  of  the  parties  as  to  their  affirmative 
action'  claims,  the  defendants  dismissed  their  cross- 

petition  without  prejudice.  Appellant  contends  that  the  trial 
court  had  not  the  right  to  allow  a  dismissal  of  the  cross- 
petition  after  a  final  submission  of  the  case,  citing  Dunn  v. 
Wolf,  81  Iowa,  688.  The  correctness  of  this  rule  is  conceded 
by  the  appellees,  but  claim  is  made  that  to  permit  such  is 
within  the  discretion  of  the  trial  court  at  any  time  before  the 
final  submission  of  the  cause.  The  record  shows  that  the 
testimony  was  closed  and  the  case  submitted.  Following  this, 
the  trial  court  announced  its  conclusion,  to  which  we  already 
have  alluded,  and  thereupon  adjourned  at  11:50  a.  m.  until 
1:30  p.  m.  Upon  reconvening  entry  was  made  upon  the 
calendar  dismissing  plaintiff's  petition,  following  which  is 
the  further  entry  that  defendant  "at  this  same  time  asks 
leave  to  dismiss  his  cross-petition  without  prejudice,"  which 
was  then  granted  Judgment  for  costs  was  entered  against 
the  plaintiff.    The  application  to  dismiss  came  too  late,  for 
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the  record  shows  a  final  submission  of  the  case.  Dunn  v. 
Wolf,  81  Iowa,  688;  Toof  v.  Foley,  87  Iowa,  14.  We  must 
therefore  treat  the  case  in  its  entirety,  and  as  presented  to 
the  court  below. 

V.  While  the  case  is  one  based  upon  a  deal  which  was 
of  an  apparently  speculative  nature  on  one  side,  the  parties 
to  it  were  not  strangers  to  each  other.    Cave's  wife  was  a 

.   mm9 cousin  of  Howard.    Hildreth  was  his  cousin, 

35nge!xVraud:  an^  Cheeseman,  who  in  some  degree  aided  in 
evidence.  ^e  transaction,  had  also  married  a  cousin  of 

Howard.  Cave  and  Hildreth  had  formerly  resided  in  Har- 
rison county,  but  had  by  trade  and  otherwise  secured  the 
Canada  land  which  afterwards  was  conveyed  to  Howard. 
The  latter  resided  in  Logan,  Harrison  county,  and  was  en- 
gaged in  real  estate  and  farming.  Cave  and  Hildreth,  hav- 
ing become  dissatisfied  with  their  venture  in  Canada,  decided 
to  return  to  Iowa,  and  sought  the  assistance  of  Cheeseman, 
who  was  asked  by  Cave  and  Hildreth  if  Howard  had  any- 
thing to  trade.  This  was  the  beginning  of  the  transaction 
which  resulted  in  the  deal  now  under  consideration.  In  fix- 
ing values  the  Canada  land  was  priced  at  $3  per  acre  above 
that  which  the  owners  had  paid  for  it.  The  Iowa  land  was 
valued  in  the  trade  at  $125  per  acre.  While  Cave  had  been 
a  resident  of  Harrison  county,  he  testified  that  he  did  not 
know  the  land,  and  relied  upon  the  representations  of 
Howard.  As  to  such  Cave  testified  as  follows:  "The  trade 
I  and  Hildreth  had  with  Mr.  Howard  was  in  March,  1911. 
At  that  time  Mr.  Howard  said  the  farm  was  a  good  average 
farm  in  Harrison  county  and  well  worth  all  he  asked  for  it 
He  said  there  was  a  creek  on  it,  and  I  asked  him  in  particular 
about  the  creek.  He  said  the  creek  started  right  on  his  place, 
and  I  understood  about  the  middle  of  the  place,  and  there 
wasn't  any  steep  banks  to  it  until  you  got  pretty  well  to  the 
south  end  of  the  place,  and  he  said  there  was  about  one  hun- 
dred and  twenty  acres  in  farming.  He  said  the  other  land 
was  good  pasture,  two  good  wells.    He  said  it  was  worth  all 
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he  asked  for  it,  and  he  traded  it  to  us  at  $125  per  acre." 
Hildreth  testified:  "When  we  talked  over  the  trade  for  the 
Harrison  county  land,  Mr.  Howard  said  it  was  a  good  average 
farm  of  Harrison  county,  that  there  was  a  creek  on  it,  and 
there  was  good  improvements,  and  well  worth  the  money  he 
asked  for  it.  He  asked  $125  for  it."  Upon  this  subject 
Howard  testified :  "I  told  the  boys  that  the  Harrison  county 
land  was  not  worth  $125  per  acre,  neither  was  their  Canada 
land  worth  what  I  was  paying  them  for  it.  They  said  they 
were  not  particular  about  the  valuation  on  the  land  down 
here,  if  it  was  just  a  good  farm  and  had  two  sets  of  improve- 
ments on  it,  and  if  it  was  in  the  location  I  told  them.  They 
said  they  were  thoroughly  dissatisfied  with  conditions  in 
Canada  and  would  under  any  conditions  come  back.  I  paid 
$250  of  the  amount  Mr.  Cave  was  to  pay  Hildreth  for  his 
equity,  so  Mr.  Hildreth  could  unload  his  interest  to  Mr. 
Cave." 

Evidence  as  to  value  showed  that  at  the  time  of  the  trade 
the  Iowa  land  was  worth,  as  stated  by  different  witnesses, 
from  $70  to  $100  per  acre ;  the  weight  of  the  testimony  rest- 
ing near  the  latter  figure.  The  description  of  the  land  given 
by  disinterested  witnesses  leads  us  to  the  conclusion  that, 
while  not  land  of  the  higher  values  which  prevail  in  different 
parts  of  Iowa,  it  fairly  met  the  statements  of  plaintiff  as  to 
its  character,  and  we  cannot  find  by  the  weight  of  the  evi- 
dence necessary  in  such  cases  that  there  was  fraud  or  mis- 
representation as  to  its  quality.  The  transaction  was  a  trade. 
Values  were  lifted  as  to  both  tracts  of  land.  The  Canada 
land  was  priced  in  the  deal  at  $26  per  acre  for  one  half  sec- 
tion, and  $25  per  acre  for  the  other.  The  testimony  of  wit- 
nesses who  were  residents  of  Canada  and  acquainted  with 
the  land  and  its  reasonable  value  fixed  it  at  from  $15  to  $16 
per  acre  for  one  half  section,  $20  per  acre  for  one  quarter, 
and  $25  per  acre  for  the  remaining  quarter,  or  slightly  less 
than  $20  per  acre  as  the  average  value  of  the  entire  tract. 
Taking  the  values  shown  by  the  testimony,  both  of  the  Iowa 
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and  Canada  lands,  it  appears  that  there  was  but  slight,  if 
any,  difference  in  the  excess  of  trading  values  above  actual 
values.  From  the  whole  evidence  we  fail  to  find  facts  which 
warrant  the  conclusion  that  the  appellant  was  guilty  of  mis- 
representation amounting  to  fraud. 

VI.  With  such  conclusion  it  follows  that  the  appellant 
is  entitled  to  a  decree  as  prayed  either  for  specific  perform- 
ance, or  establishing  a  vendor's  lien  in  his  favor  against  the 
real  estate  conveyed  by  him  to  the  appellee,  enforceable  upon 
the  falling  due  of  the  indebtedness  evidenced  by  the  promis- 
sory note  given  as  balance  of  purchase  money.  If  mortgage 
be  not  executed,  within  sixty  days  from  the  filing  of  this 
opinion,  then  decree  establishing  such  vendor's  lien  shall  be 
entered  by  the  district  court  in  accordance  with  our  holdings 
after  reinstating  the  cross-petition  in  the  files. 

The  cause  is  Reversed  and  Remanded. 

Wbaveb,  C.  J.,  and  Deemeb  and  Gaynob,  JJ.,  concur. 


Christina  Stokes,  Appellee,  v.  The  City  of  Sac  City,  Iowa, 

Appellant. 

Municipal  corporations:    nuisance:    contributory  negligence:    ab- 

1  sumption  or  risk.  One  voluntarily  driving  upon  a  public  street 
which,  by  reason  of  unusual  stir  and  excitement  involves  possible 
danger,  is  required  to  exercise  a  degree  of  care  commensurate  with 
the  surroundings,  which  in  law  is  ordinary  care.  Whether  plaintiff 
exercised  ordinary  care  in  driving  upon  the  streets  of  defendant 
city,  when  her  horse  became  frightened  at  an  animal  exhibited  in  a 
cage  as  part  of  a  circus  menagerie,  was  under  the  circumstances 
for  the  jury. 

Same:    pleading:    proof:    variance.     A  fatal  variance  between  the 

2  pleading  and  proof  does  not  exist  unless  it  is  such  as  to  mislead  or 
surprise  the  opposite  party.  In  this  action  for  plaintiff's  injuries 
caused  by  the  fright  of  her  horse  at  a  caged  animal  in  the  street, 
the  petition  alleged  that  defendant  permitted  a  cage  or  vehicle  con- 
taining a  wild  animal,  the  character  of  which  was  terrifying  to 


Dec.  1913]  Stokes  v.  Sac  City.  515 

horses,  to  be  upon  the  street  for  exhibition,  and  without  notice  or 
knowledge  thereof  plaintiff  drove  along  the  street  and  her  horse 
took  fright  thereat.  The  proof  disclosed  that  the  animal  was  kept 
in  a  small  structure  similar  to  a  house,  but  the  animal  itself  could 
not  be  seen  from  the  street.  There  was  also  evidence  that  an  odor 
emanated  from  the  cage  disturbing  to  horses.  Held,  as  the  gist  of 
the  action  was  in  permitting  a  nuisance  likely  to  frighten  horses  to 
remain  upon  the  street,  and  the  cage  with  the  animal  were  jointly 
charged  as  constituting  the  nuisance,  there  was  no  fatal  variance. 

8ame:    street  obstruction:    cake  required  of  traveler.,   The  fact 

3  that  the  cage  and  its  occupant  if  constituting  a  nuisance  were  as 
obvious  to  the  plaintiff  as  to  the  city,  would  not  necessarily  defeat 
plaintiff's  right  of  recovery;  as  the  degree  of  care  required  of 
plaintiff  in  driving  upon  the  street  does  not  depend  alone  upon  the 
degree  of  care  exercised  by  the  city,  but  is  measured  by  the  condi- 
tions there  existing,  and  included  therein  is  the  right  of  a  traveler 
to  rely  upon  the  duty  of  the  city  to  keep  its  streets  reasonably  safe 
for  travel 

Same:    proximate  cause.    If  plaintiff's  horse  was  frightened  by  the 

4  alleged  nuisance  in  defendant's  street  and  by  reason  thereof  got 
beyond  plaintiff's  control,  the  fact  that  another  intervening  cause 
contributed  to  her  injury  would  not  relieve  defendant  from  liability, 
if  her  injury  would  not  have  happened  except  for  the  original  fright 
of  the  horse. 

Same:    contributory  negligence:    instruction.    Where  the  court,  in 

5  applying  the  law  to  various  conditions  which  might  arise  under  the 
evidence,  told  the  jury  that  negligence  of  the  plaintiff  contributing 
to  her  injury  would  defeat  recovery,  defendant  was  not  prejudiced 
by  failure  to  state,  in  connection  with  a  statement  of  the  issues, 
that  plaintiff  must  prove  that  her  injuries  were  not  due  to  any 
negligence  on  her  part. 

Same:    damages:     future  pain:     instruction.     Where  the  evidence 

6  in  a  personal  injury  action  showed  that  plaintiff  had  not  fully  recov- 
ered from  her  injuries  which  had  caused  her  pain,  an  instruction  per- 
mitting recovery  for  future  pain  and  suffering  was  not  erroneous, 
on  the  theory  that  there  was  no  evidence  to  support  it. 

Same:    negligence:     instruction.     Where  the  court  instructed  that 

7  in  attempting  to  drive  by  the  alleged  nuisance  plaintiff  must  have 
exercised  the  care  that  a  reasonably  careful  person  would  exercise 
under  such  circumstances,  it  was  sufficient  to  cover  every  act,  omis- 
sion or  belief  which  might  enter  into  the  situation,  and  was  not 
objectionable  because  of  the  statement  that  if  she  believed  or  had 
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and  Canada  lands,  it  appears  that  there  was  but  slight,  if 
any,  difference  in  the  excess  of  trading  values  above  actual 
values.  From,  the  whole  evidence  we  fail  to  find  facts  which 
warrant  the  conclusion  that  the  appellant  was  guilty  of  mis- 
representation amounting  to  fraud. 

VI.  With  such  conclusion  it  follows  that  the  appellant 
is  entitled  to  a  decree  as  prayed  either  for  specific  perform- 
ance, or  establishing  a  vendor's  lien  in  his  favor  against  the 
real  estate  conveyed  by  him  to  the  appellee,  enforceable  upon 
the  falling  due  of  the  indebtedness  evidenced  by  the  promis- 
sory note  given  as  balance  of  purchase  money.  If  mortgage 
be  not  executed,  within  sixty  days  from  the  filing  of  this 
opinion,  then  decree  establishing  such  vendor's  lien  shall  be 
entered  by  the  district  court  in  accordance  with  our  holdings 
after  reinstating  the  cross-petition  in  the  files. 

The  cause  is  Reversed  and  Remanded. 

Weaves,  C.  J.,  and  Deemeb  and  Gaynob,  JJ.,  concur. 


Christina  Stokes,  Appellee,  v.  The  City  op  Sac  City,  Iowa, 

Appellant. 

Municipal  corporations:    nuisance:    contributory  negligence:    as- 

1  sumption  or  risk.  One  voluntarily  driving  upon  a  public  street 
which,  by  reason  of  unusual  stir  and  excitement  involves  possible 
danger,  is  required  to  exercise  a  degree  of  care  commensurate  with 
the  surroundings,  which  in  law  is  ordinary  care.  Whether  plaintiff 
exercised  ordinary  care  in  driving  upon  the  streets  of  defendant 
city,  when  her  horse  became  frightened  at  an  animal  exhibited  in  a 
cage  as  part  of  a  circus  menagerie,  was  under  the  circumstances 
for  the  jury. 

Same:    pleading:    proof:    variance.     A  fatal  variance  between  the 

2  pleading  and  proof  does  not  exist  unless  it  is  such  as  to  mislead  or 
surprise  the  opposite  party.  In  this  action  for  plaintiff's  injuries 
caused  by  the  fright  of  her  horse  at  a  caged  animal  in  the  street, 
the  petition  alleged  that  defendant  permitted  a  cage  or  vehicle  con- 
taining a  wild  animal,  the  character  of  which  was  terrifying  to 
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horses,  to  be  upon  the  street  for  exhibition,  and  without  notice  or 
knowledge  thereof  plaintiff  drove  along  the  street  and  her  horse 
took  fright  thereat.  The  proof  disclosed  that  the  animal  was  kept 
in  a  small  structure  similar  to  a  house,  but  the  animal  itself  could 
not  be  seen  from  the  street.  There  was  also  evidence  that  an  odor 
emanated  from  the  cage  disturbing  to  horses.  Held,  as  the  gist  of 
the  action  was  in  permitting  a  nuisance  likely  to  frighten  horses  to 
remain  upon  the  street,  and  the  cage  with  the  animal  were  jointlj 
charged  as  constituting  the  nuisance,  there  was  no  fatal  variance. 

Same:    street  obstruction:    cabs  required  of  traveler.,   The  fact 

3  that  the  cage  and  its  occupant  if  constituting  a  nuisance  were  as 
obvious  to  the  plaintiff  as  to  the  city,  would  not  necessarily  defeat 
plaintiff's  right  of  recovery;  as  the  degree  of  care  required  of 
plaintiff  in  driving  upon  the  street  does  not  depend  alone  upon  the 
degree  of  care  exercised  by  the  city,  but  is  measured  by  the  condi- 
tions there  existing,  and  included  therein  is  the  right  of  a  traveler 
to  rely  upon  the  duty  of  the  city  to  keep  its  streets  reasonably  safe 
for  travel 

Same:    proximate  cause.    If  plaintiff's  horse  was  frightened  by  the 

4  alleged  nuisance  in  defendant's  street  and  by  reason  thereof  got 
beyond  plaintiff's  control,  the  fact  that  another  intervening  cause 
contributed  to  her  injury  would  not  relieve  defendant  from  liability, 
if  her  injury  would  not  have  happened  except  for  the  original  fright 
of  the  horse. 

Same:    contributory  negligence:    instruction.    Where  the  court,  in 

5  applying  the  law  to  various  conditions  which  might  arise  under  the 
evidence,  told  the  jury  that  negligence  of  the  plaintiff  contributing 
to  her  injury  would  defeat  recovery,  defendant  was  not  prejudiced 
by  failure  to  state,  in  connection  with  a  statement  of  the  issues, 
that  plaintiff  must  prove  that  her  injuries  were  not  due  to  any 
negligence  on  her  part. 

Same:    damages:    future  pain:    instruction.     Where  the  evidence 

6  in  a  personal  injury  action  showed  that  plaintiff  had  not  fully  recov- 
ered from  her  injuries  which  had  caused  her  pain,  an  instruction  per- 
mitting recovery  for  future  pain  and  suffering  was  not  erroneous, 
on  the  theory  that  there  was  no  evidence  to  support  it. 

Same:    negligence:     instruction.     Where  the  court  instructed  that 

7  in  attempting  to  drive  by  the  alleged  nuisance  plaintiff  must  have 
exercised  the  care  that  a  reasonably  careful  person  would  exercise 
under  such  circumstances,  it  was  sufficient  to  cover  every  act,  omis- 
sion or  belief  which  might  enter  into  the  situation,  and  was  not 
objectionable  because  of  the  statement  that  if  she  believed  or  had 
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reason  to  believe  that  she  could  pass  the  nuisance,  instead  of  requir- 
ing that  as  a  reasonably  prudent  person  she  must  have  had  reason 
for  so  believing. 

Same:    When  under  the  influence  of  an  unexpected  danger  or  situation 

8  of  fright  a  person  is  not  held  to  the  same  degree  of  judgment  as 
would  otherwise  be  required;  but  all  the  circumstances  including 
that  of  actual  or  apparent  danger  are  to  be  considered  in  determin- 
ing what  is  ordinary  care. 

flame.    Where  the  court  instructed,  in  relation  to  the  negligence  of  the 

9  city  in  permitting  the  alleged  nuisance,  that  defendant  would  only  be 
liable  for  negligence,  the  proximate  cause  of  the  injury,  the  refusal  of 
defendant's  requested  instruction  that  it  would  not  be  liable  if  the 
proximate  cause  of  plaintiff's  injury  was  her  own  act  in  turning 
her  horse  into  the  alley,  neither  of  which  defined  the  term  proximate 
cause,  was  not  erroneous;  as  the  ultimate  effect  of  both  instructions 
was  the  same. 

flame:    evidence:     conclusion.     Where  a  witness  testified  that  the 

10  cage  or  wagon  frightened  one  of  his  horses  as  he  drove  past  it,  and 
described  the  action  of  his  horse,  the  further  statement  that  he 
supposed  the  horse  was  frightened  at  the  wagon  was  not  objection- 
able  as  a  mere  supposition,  but  was  a  proper  statement  of  what 
appeared  to  him  at  the  time  as  the  disturbing  cause. 

flame:    expert  evidence.    Where  a  witness  had  testified  that  his  horses 

11  were  not  frightened  at  the  cage  or  wagon,  and  that  from  his  experi- 
ence there  was  nothing  about  the  wagon  or  its  occupant  likely  to 
frighten  reasonably  quiet  horses,  although  -there  was  a  difference 
in  horses  in  that  respect,  he  was  properly  permitted  to  further  state 
as  an  expert  whether,  if  certain  horses  were  frightened  when  in  the 
vicinity  of  the  cage,  or  before  they  saw  the  same,  it  was  not  the  odor 
that  disturbed  them,  over  the  objection  that  the  question  was 
hypothetical  and  without  support  in  the  evidence. 

Same:    evidence:    relevancy.     The  testimony  of  a  witness  that  a 

12  wagon  might  be  painted  a  color  which  would  frighten  horses,  although 
he  was  unable  to  state  the  color  of  the  particular  wagon  in  question, 
was  not  objectionable  because  relating  to  wagons  generally,  where 
it  could  have  no  other  application  in  the  case  than  to  the  particular 
wagon  in  question. 

Appeal  from  Sac  District  Court. — Hon.  M.  E.  Hutchinson, 

Judge. 
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Saturday,  December  13,  1913. 

Action  for  damages  based  upon  fright  to  a  horse  driven 
by  plaintiff,  occasioned  by  the  presence  of  an  alleged  nuisance 
on  the  street  of  defendant.  From  a  verdict  and  judgment  for 
plaintiff,  the  defendant  appeals. — Affirmed. 

W.  A.  H  els  ell  and  Malcolm  Currie,  for  appellant. 

Chas.  D.  Goldsmith  and  Maurice  O  'Connor,  for  appellee. 

Withbow,  J. — I.  This  action  is  to  recover  damages 
alleged  to  have  been  caused  to  plaintiff  by  reason  of  a  horse 
she  was  driving  becoming  frightened  at  a  wagon  or  cage,  in 
which  was  kept  for  view,  upon  the  payment  of  an  admission 
fee,  an  animal  which  was  a  freak.  The  wagon,  on  which 
rested  or  was  built  the  house  or  cage  in  which  the  animal  was 
kept,  was  permitted  by  the  officers  of  the  defendant  city  to 
be  located  at  a  place  on  and  within  a  public  street  on  the  day 
a  circus  was  in  Sac  City.  The  case  has  once  before  been  in 
this  court,  the  opinion  being  reported  in  151  Iowa,  10.  It 
was  reversed  because  of  error  in  instructions  and  in  refusing 
offered  testimony.  We  refer  to  that  opinion  for  a  more  de- 
tailed statement  of  the  facts.  Upon  the  second  trial  there 
was  a  verdict  and  judgment  for  the  plaintiff,  from  which  the 
defendant  appeals. 

II.  Appellant  assigns  twenty-five  different  errors  as 
reasons  for  a  reversal.  They  have  been  argued  by  appellant 
under  twelve  principal  heads,  which  we  shall  consider,  not  in 

the  order  of  their  presentation,  but  accord- 
la  cobpo^ptAion8  :    ing  to  their  relative  importance  as  relied 

nuisance :  ,  n       . 

contributory       upon  by  appellant. 

nefirliffcncc  * 

assumption  of  As    we    have   stated,    the   accident   oc- 

risk.  ^ 

curred  on  a  day  when  a  circus  was  in  Sac 
City,  as  a  result  of  which  there  was  more  stir  and  excite- 
ment than  was  usual.    It  is  a  claim  of  the  appellant  that  such 
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fact  charged  the  plaintiff  with  knowledge  that  there  was 
greater  danger  in  driving  her  horse  upon  the  streets  of  the 
city;  and  that  she  must  have  been  held  to  have  assumed  all 
risk.  We  understand  it  to  be  the  general  rule,  and  as  such 
applicable  to  this  case,  that  if  one  voluntarily  goes  into  a 
place  or  is  in  a  situation  which  involves  possible  danger,  the 
duty  required  is  the  exercise  of  that  degree  of  care  which  is 
commensurate  with  the  surroundings,  and  such  is  in  the  law 
ordinary  care,  a  failure  to  so  do  amounting  to  negligence. 

Such  is  in  accord  with  the  general  rule  as  to  negligence 
and  duty  as  frequently  announced  by  this  court,  and  which 
we  regard  as  controlling.  The  greater  danger  exacts  greater 
care ;  but  whether  such  has  been  exercised  must,  if  the  facts 
are  in  any  fair  degree  open,  be  left  to  the  determination  of 
the  jury.  Arnibright  v.  Zion,  108  Iowa,  338 ;  Sterns  v.  Spin- 
ning Co.,  184  Pa.  519  (39  Atl.  292,  39  L.  R.  A.  842,  63  Am. 
St.  Rep.  807). 

III.  Appellant's  motion  to  direct  a  verdict  covered  not 
only  the  ground  considered  above,  but  also  was  based  upon 
the  claim  that  plaintiff's  petition  charged  a  right  of  recovery 

because  her  horse  became  frightened  at  a 
ing^* proof:"      caged  animal,  and  that  no  witness  testified 

that  such  was  the  cause  of  the  fright.  The 
petition  averred  that  the  city  permitted  to  be  upon  its  streets, 
"for  the  purpose  of  exhibiting  to  the  public,  a  cage  or  vehicle 
containing  a  wild  animal  the  character  and  quality  of  which 
was  hideous  and  terrifying  to  domestic  animals,  and  espe- 
cially frightful  to  horses,"  thereby  creating  a  nuisance;  and 
that  plaintiff  without  knowledge  or  notice  of  the  existence  of 
the  nuisance  drove  along  the  street,  and  her  horse  took  fright 
at  the  caged  animal.  The  evidence  shows  that  the  inclosure 
in  which  the  animal  was  kept  was  similar  to  a  house  in  form, 
with  two  openings  which  were  at  such  height  that  the  animal 
could  not  be  seen  from  the  street;  but  there  was  evidence 
tending  to  show  that  an  odor  at  times  arose  from  the  animal 
which  was  disturbing  to  horses.    It  cannot  be  claimed,  under 
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the  evidence,  that  the  fright  of  the  horse  was  occasioned  by 
seeing  the  animal;  but  only  that  when  passing  along  the 
street  by  the  house  or  inclosure  it  took  fright  at  the  structure 
and  possibly  the  odor.  The  evidence  as  to  the  cause  of  the 
fright  was  such  as  to  leave  this  as  a  question  for  the  jury, 
unless  it  be  held  that  there  was  such  a  variance  between  plead- 
ing and  proof  as  to  afford  no  proper  basis  upon  which  a 
verdict  could  be  rested.  The  ultimate  result  of  the  claim  of 
negligence  made  by  the  plaintiff  was  that  the  defendant  per- 
mitted to  be  upon  a  public  and  traveled  street  a  nuisance  of 
such  character  as  was  likely  to  be  of  danger  because  of  occa- 
sioning fright.  The  elements  which  constituted  the  nuisance 
were  the  structure  or  wagon  with  its  house  upon  it,  the 
occupant  of  it,  and  its  location.  While  the  pleading  of  the 
plaintiff  is  wanting  in  some  degree  in  definiteness  as  to  cause 
and  effect  of  the  accident,  it  must  be  taken  as  a  fact,  suffi- 
ciently supported  by  pleading  and  proof  to  carry  it  to  the 
jury,  that  the  structure  constituted  a  nuisance,  and  that  the 
horse  was  frightened  by  it.  When  the  cage  or  house  and  its 
occupant  are  jointly  charged  as  the  condition  which  amounted 
to  a  nuisance,  liability  will  arise  for  damages  resulting  from 
it,  whether  from  one  or  both  of  the  joint  causes,  and  there 
cannot,  under  such  circumstances,  be  held  to  be  such  a 
variance  as  misleads  or  surprises  the  opposite  party,  and  this 
under  the  great  weight  of  authority  is  the  true  test  of  a  fatal 
variance.  31  Cyc.  703,  and  cases  cited.  And  a  variance 
which  does  not  affect  the  gist  of  the  action  as  alleged  is  im- 
material.   Cyc,  supra. 

It  also  is  urged  that  the  motion  to  direct  a  verdict  should 
have  been  sustained  because  of  the  fact  that  if  the  structure 
and  the  animal  within  it  constituted  a  nuisance,  placed 
_    „  A  where  it  was,  that  fact  was  as  obvious  to  the 

3.  Sami:  street 

c&reT*uired     pkkrtiff  as  to  the  city,  and  no  greater  degree 

of  traveler.        0f  negligence  could  be  charged  to  the  city 

than  could  under  such  circumstances  be  properly  imputed  to 

her.    This  contention,  as  thus  broadly  stated,  is  contrary  to 
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the  rule  which  this  court  announced  in  F razee  v.  Cedar 
Rapids,  151  Iowa,  251,  which  in  some  respects  as  to  its  facts 
is  similar  to  this  case.  The  plaintiff  had  received  injuries 
claimed  to  have  been  caused  by  fright  of  his  horse  at  a 
boulder  which  was  permitted  to  remain  in  a  street  of  the 
defendant.  The  proposition  in  this  case,  as  in  that,  neces- 
sarily assumes  that  the  driver  of  the  horse  was  charged  with 
the  knowledge  that  the  horse  was  likely  to  take  fright  at  the 
object  In  that  case  we  held  that  an  instruction  was  erroneous 
which  required  the  jury  to  determine  whether  it  was  a  mat- 
ter of  common'  knowledge  that  a  horse  so  managed  and  driven 
would  take  fright  under  such  circumstances.  It  was  also 
stated  to  the  jury  in  that  case  that  if  they  found  the  driver 
of  the  horse  knew  of  the  existence  of  the  boulder  in  the 
street,  and  its  location,  and  if  in  passing  it  he  exerciser  the 
same  degree  of  care  that  the  city  officials  had  exercised  in 
leaving  it  there,  he  could  not  recover.  This  was  held  to  be 
erroneous.  The  degree  of  care  required  of  plaintiff  does  not 
depend  alone  upon  the  degree  of  care  exercised  by  the  other 
party,  but  must  be  measured  by  the  conditions  then  shown  to 
have  existed,  included  in  which  is  that  a  traveler  over  the 
streets  has  the  right  to  rely  upon  their  being  kept  reasonably 
safe  to  travel.  This  does  not  mean  such  a  reliance  as  will 
excuse  him  from  exercising  due  and  ordinary  care,  in  the 
light  of  known  and  manifest  conditions;  but  whether  such 
is  done,  as  applied  to  the  facts  in  the  present  case,  is  a  ques- 
tion to  be  determined  by  the  jury. 

The  motion  for  a  directed  verdict  also  urged  that  it  was 
not  shown  that  the  alleged  nuisance  was  the  proximate  cause 
of  the  injury.    It  appears  that  after  the  horse  became  fright- 
ened   and   was    moving   rapidly    down    the 

4.  Same:  proxl-  *~  . 

mate  cause.  street,  with  the  plaintiff  endeavoring  to  con- 
trol it,  she  turned  it  into  an  alley,  because,  as  she  says,  she 
thought  she  saw  an  approaching  automobile  which  she  wished 
to  avoid,  and  in  turning  she  was  thrown  out,  receiving  her 
injuries.     If  the  fright  was  occasioned  by  the  conditions 
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claimed, '  and  if  because  of  such  the  horse  got  beyond  the 
control  of  the  driver,  the  fact  that  another  intervening  cause 
contributed  to  or  caused  the  injury  would  not  relieve  the 
defendant  from  liability,  if  the  injury  would  not  have  hap- 
pened but  for  the  original  act  of  negligence.  Fishburn  v. 
Railway,  127  Iowa,  499.  Appellant  was  not  entitled  to  a 
directed  verdict,  for  the  reasons  urged  by  it. 

IV.  In  instructions  Noe.  8  and  9  the  trial  court  told 
the  jury  that  if  the  use  to  which  that  portion  of  the  street 
was  then  put,  in  permitting  the  caged  animal  to  be  there,  was 
manifestly  dangerous,  then  such  would  constitute  a  nuisance. 
It  is  claimed  that,  if  it  was  manifestly  dangerous,  such  ap- 
plied as  well  to  the  plaintiff  as  to  the  defendant,  and  that  it 
was  her  duty  to  avoid  it.  The  thought  covered  by  this  objec- 
tion is  the  same  as  that  considered  in  the  previous  division  of 
this  opinion.  In  giving  such  instructions,  and  in  stating  the 
rule  as  to  care  required  in  view  of  the  situation,  there  was 
no  error.  Instructions  Nos.  18,  19,  and  20  asked  by  the  de- 
fendant were  upon  the  theory  advanced  by  it  in  its  objec- 
tions to  instructions  Nos.  8  and  9  which  were  given,  stating 
the  proposition  in  different  ways,  and  including  some  provi- 
sions as  to  care  required  of  plaintiff,  which  as  general  state- 
ments were  correct,  but  when  taken  in  connection  with  the 
other  parts  of  the  instructions  imposed  too  high  a  duty. 

V.  Instruction  No.  13  asked  by  defendant,  which  was 
refused,  limited  the  liability  of  the  city  to  fright  caused  by 
the  animal,  regardless  of  other  conditions.  In  refusing  it 
there  was  no  error,  for  the  reasons  stated  in  division  2  of  this 
opinion. 

VI.  Instruction  No.  14  asked  by  the  defendant  and 
refused  was  in  substance  covered  by  the  general  instructions 
as  to  the  weight  to  be  given  to  the  testimony  and  the  cred- 
ibility of  witnesses.  There  was  no  error  in  refusing  the 
requested  instruction ;  and  this  applies  also  to  instruction  No. 
15,  which  was  requested  and  refused. 

VII.  Error  is  charged  in  the  statement  of  the  issue  to 
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the  jury,  particular  objection  being  urged  to  the  clause  which 
stated  that  plaintiff  must  prove  that  the  injuries  were  not 

due  to  nor  the  result  of  any  negligence  on 

5.  8amb:  contri-  *       ~°~*> 

bunc?  ££gli"      ^er  part,  it  being  claimed  that  they  should 
struction.  have  been  told  she  could  not  recover  if  her 

negligence  contributed  to  the  injury.  While  the  statement, 
if  alone,  might  well  be  held  not  to  accurately  state  the  law, 
in  several  of  the  instructions  which  applied  the  law  to  the 
various  conditions  which  might  arise  under  the  evidence,  the 
jury  was  told  that  negligence  on  her  part  contributing  to  the 
injury  would  prevent  recovery.  The  omission  was  therefore 
without  prejudice. 

VIII.  Instruction  No.  13  given  by  the  court  is  criticised. 
In  connection  with  the  statement  pf  the  measure  of  damages, 
the  court  told  the  jury  that  they  could  allow  for  future  pain 

and  suffering,  if  the  evidence  showed  that  her 

6.  Samb:    dam- 

aafn  •  lnstruc-    miunes  w°uld  occasion  such.    The  particular 
ti0Ii-  point  urged  is  tlytt  there  is  no  evidence  upon 

which  to  base  that  part  of  the  instruction.  No  witness  testi- 
fied, in  terms,  that  she  would  suffer  in  the  future ;  but  the 
evidence  did  tend  to  show  the  nature  of  her  injuries,  that 
she  had  suffered  up  to  the  time  of  the  trial  from  the  effects 
of  the  injury,  and  that  she  had  not  fully  recovered.  There 
was  no  real  controversy  as  to  her  injuries,  nor  as  to  her  con- 
dition at  the  time  of  the  trial.  Prom  such  evidence  the  jury 
might  properly  find  there  would  yet  be  pain  and  suffering, 
its  duration,  of  course,  being  indefinite,  thereby  rendering 
uncertain  the  period  to  be  covered  in  their  allowance  should 
she  recover;  and  the  record  upon  that  question,  the  amount 
of  the  verdict  being  $425,  is  such  that  we  may  fairly  conclude 
the  jury  did  not  go  into  the  field  of  speculation  nor  beyond 
bounds  which  were  legitimate  under  the  proof.  We  con- 
clude there  was  no  prejudicial  error  in  the  instruction. 

IX.  Instruction  No.  18  is  criticised  because  of  the  ex- 
pression "if  she  believed,  or  had  reason  to  believe,  that  she 
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could  pass  such  caged  animal,"  the  alleged  error  being  that 

it  should  have  been  stated  that  as  a  reason- 
'  gence:  instruc-  ably  careful  and  prudent  person  she  had  rea- 
son to  believe  it.  We  do  not  find  the  instruc- 
tion to  merit  that  criticism,  for  in  another  part  of  it  attention 
was  called  to  the  requirement  that  "in  attempting  to  pass  it 
she  must  exercise  the  care  and  prudence  that  a  reasonably  care- 
ful and  prudent  person  would  exercise  under  such  circum- 
stances/' and  this  would  reach  to  every  act,  omission,  or 
belief  which  might  enter  into  the  situation. 

X.  Instruction  No.  19  related  to  the  degree  of  care 
required  of  plaintiff  at  the  time  she  turned  the  horse  into 
the  alley.  The  jury  was  told  that,  if  the  horse  at  the  time 
was  wholly  or  partially  beyond  her  control,  then  she  would 
not  be  held  to  the  same  degree  of  judgment  as  though  fright 
had  not  occurred.  It  is  claimed  that  the  fact  that  she  turned 
the  horse  showed  it  was  under  control,  and  that  she  did  con- 
trol it  in  that  manner  to  avoid  what  she  thought  was  an 
approaching  automobile.  Read  as  a  whole,  the  instruction 
is  not  erroneous. 

In  a  situation  which  causes  fright,  or  when  the  element 
of  unexpected  danger  suddenly  appears,  one  is  not  held  to 
the  same  degree  of  judgment  that  would  otherwise  be  re- 
quired; but  all  the  circumstances,  including 
that  of  the  immediate  situation  of  actual  or 
apparent  danger,  must  be  considered  in  determining  what  is 
ordinary  care. 

XI.  Instruction  No.  7  asked  by  the  defendant  was  to 
the  effect  that  the  city  would  not  be  liable  if  it  was  found 
that  the  proximate  cause  of  the  accident  was  the  horse  being 

turned  into  the  alley  by  its  driver.  Instruc- 
tion No.  14,  given  by  the  court,  told  the  jury 
that  defendant  could  only  be  held  liable  for  negligence  which 
was  the  proximate  cause  of  the  accident.  Neither  the  re- 
quested nor  the  given  instruction  defined  or  explained  proxi- 
mate cause,  merely  using  the  general  term;  that  offered  by 
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the  defendant  related  to  the  turn  at  the  alley ;  that  given  by 
the  court,  to  the  alleged  negligence  of  the  city  in  permitting 
the  condition  in  the  street  which  caused  the  fright.  The 
ultimate  effect  of  the  offered  and  given  instructions  was  the 
same,  and  there  was  no  error  in  the  refusal 

XII.  A  witness  on  the  part  of  plaintiff  testified  as  to 
the  effect  the  wagon  had  upon  one  of  his  horses  when  he  drove 
by  it,  that  it  snorted  and  pushed  over  against  its  mate;  he 

also  stated,  "I  supposed  the  horse  was  fright- 
1  '  dence-  Sn-      ened  at  the  wagon."    This  was  objected  to, 

but  the  trial  court  refused  to  strike  it  out. 
It  was  not  the  statement  of  a  mere  supposition  of  a  witness, 
which  is  properly  subject  to  objection,  but  rather  of  the  im- 
pression had  by  Jiim  at  the  time  as  to  the  cause  of  the  nervous 
action  of  his  horse.  He  connected  the  condition  or  action 
of  his  horse  with  the  cage  or  house,  and  his  answer  was  not 
an  improper  statement  of  what  appeared  to  him  to  be  the 
disturbing  cause.  The  same  principle  governs  the  testimony 
of  one  Jackson  as  to  the  difficulty  a  driver  seemed  to  have 
with  his  team  in  driving  them  by  the  exhibit. 

XIII.  One  Blakeslee,  called  on  the  part  of  the  defend- 
ant, testified  to  have  driven  his  team  by  the  wagon,  and  that 
they  manifested  no  fright,  and  judging  by  his  experience  with 

horses  there  was  nothing  about  the  wagon  or 
ert  evi-  its  contents  likely  to  frighten  a  reasonably 


8 


ence. 


quiet  and  gentle  horse.  On  cross-examination 
he  testified  that  there  was  a  difference  in  animals ;  while  some 
might  frighten  at  an  object,  others  would  not.  He  was  then 
asked,  as  an  expert,  that  if  certain  horses  became  frightened 
when  they  got  in  the  vicinity  of  the  show  wagon,  even  before 
they  saw  it,  whether  or  not  it  was  the  odor  which  frightened 
them.  Over  the  objections  of  the  defendant,  he  was  permitted 
to  answer,  and  this  is  urged  as  error.  The  objection  raised  the 
point  that  it  was  a  hypothetical  question  not  based  upon 
proven  facts.    There  were,  however,  facts  in  the  record  which 
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justified  the  inquiry  from  a  witness  who  had  stated  that  from 
his  experience  the  situation  was  harmless. 

The  same  witness  was  asked  as  to  the  color  of  the  wagon, 
which  he  could  not  remember,  and  then  followed  the  question 
which,  over  objections,  developed  the  answer  that  there  may 

be  a  color  which  will  frighten  horses  that  are 
12 '  Sence:  rile-  not  familiar  with  it.  While  it  is  claimed  the 
vancy'  question  and  answer  related  to  wagons  gen- 

erally, and  not  to  the  one  in  question,  it  could  have  no  other 
application  in  the  case  than  to  the  wagon  in  controversy. 
There  was  no  prejudicial  error  in  admitting  the  answer. 

We  find  no  error  requiring  a  reversal,  and  the  judgment 
of  the  trial  court  is  Affirmed. 

Weaver,  C.  J.,  and  Deemeb  and  Gaynor,  JJ.,  concur. 


John  J.  Net,  Appellee,  v.  The  Eastern  Iowa  Telephone 

Company,  Appellant. 

Practice:    direction  op  verdict.     Before  the  court  is  warranted  in 

1  directing  a  verdict  every  fact  favorable  to  the  party  against  whom 
the  verdict  is  asked,  and  which  the  evidence  tends  to  prove,  most 
**•  conceded  or  established. 

Corporations:    power  or  officers.    The  president   of   a  corporation 

2  has  no  power  simply  by  virtue  of  his  office  to  bind  the  corpora- 
tion or  control  its  property.  His  power  in  this  regard  must  come 
from  the  articles  of  incorporation  by  a  delegation  of  authority  from 
it  directly,  or  through  its  board  of  directors  formally  delegated, 
or  it  may  be  implied  from  a  habit  or  custom  of  doing  business. 

Same:    powers  op  directors:    delegation  op  power.    The  members 

3  of  a  board  of  directors  of  a  corporation  cannot  agree  separately 
and  outside  of  a  meeting  of  a  majority  and  thereby  bind  the  corpo- 
ration. Nor  can  a  minority  of  the  board  meet  and  bind  the 
corporation  by  their  actions:  there  must  be  a  majority  present, 
and  a  majority  of  the  majority  must  act.  A  majority  of  the  board 
of  directors,  however,  in  a  meeting  may  delegate  to  an  agent  the 
power  to  contract  for  the  corporation. 
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Same:    management  of  corporation:    power  of  president.     Under 

4  the  articles  of  incorporation  providing  that  the  affairs  of  the  cor- 
poration shall  be  managed  by  a  board  of  directors,  who  shall  elect 
a  president,  and  there  was  no  by-law  authority,  the  president  by 
virtue  of  his  office  alone  had  no  power  to  bind  the  corporation  by 
contracting  for  the  employment  of  an  attorney  to  prosecute  suits 
for  it. 

Same:    minutes  of  corporation:    evidence.    The  record  of  a  special 

5  meeting  of  the  directors  of  a  corporation,  which  was  not  kept  in 
the  regular  minute  book  and  not  a  copy  of  the  minutes  made  by  the 
secretary,  but  was  written  up  by  one  of  the  directors,  is  not  com- 
petent evidence  of  the  matters  therein  recited.  Evidence  held  in- 
sufficient to  show  that  the  president  had  authority  to  contract  for 
legal  services. 

Bams:    authority    of    officers   to    contract:    agency:    evidence. 

6  The  rule  that  where  a  principal  allows  another  to  act  in  the  capacity 
of   agent   with   apparent   authority,    and    where   he   receives  and 

,  retains  the  benefits  of  the  agent's  acts  he  will  be  estopped  to  deny 
his  authority,  applies  where  the  ordinary  business  of  a  corporation 
has  been  conducted  by  one  of  its  officers,  and  the  corporation  has 
received  the  benefits  of  the  contracts  made  by  such  officer.  In  such 
cases  the  natural  inference  is  that  as  such  officer  has  been  endowed 
with  power  to  direct  and  manage  the  affairs  of  the  corporation 
therefore  his  acts  are  binding  upon  it.  In  the  instant  case,  how- 
ever, no  facts  are  disclosed  showing  such  a  courae  of  business 
conducted  by  the  president  of  the  corporation,  and  there  was  affirma- 
tive evidence  that  he  had  no  power  to  engage  the  legal  services  of 
plaintiff,  and  his  act  in  so  doing  was  not  binding  upon  the  cor- 
poration. 

Same:     estoppel:     evidence.     Where  the  president  of  a  corporation 

7  employed  plaintiff  to  bring  suit  against  its  principal  stockholder, 
who  was  also  a  director,  to  compel  an  accounting;  and  thereafter 
a  dispute  arose  as  to  who  were  elected  officers  of  the  corporation, 
and  plaintiff  represented  the  president  and  his  faction  in  a  suit 
against  such  principal  stockholder  and  his  faction  to  determine  that 
question,  a  stipulation  entered  into  between  the  members  of  the 
factions  respecting  the  prosecution  of  the  action  against  the  prin- 
cipal stockholder,  did  not  by  mere  acquiescence  of  the  corporation 
estop  it  from  denying  the  power  of  the  president  to  employ  plaintiff 
in  the  first  instance:  as  none  of  the  parties  to  the  stipulation  were 
representing  the  corporation.  And  as  there  was  a  dispute  as  to  who 
were  present  and  participated  in  the  stipulation  concerning  plaintiff 's 
employment  that  question  was  for  the  jury. 
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evidence:  value  of  services :  hypothetical  questions.  No 
8  matters  should  be  included  in  a  hypothetical  question  not  covered 
by  the  evidence;  especially  where  the  witness  is  called  upon  to  fix 
the  value  of  services  rendered  upon  an  assumed  state  of  facts.  Thus 
where  it  appeared  that  plaintiff,  in  a  suit  against  a  corporation 
for  legal  services,  performed  at  the  instance  of  the  president  of  a 
corporation,  had  performed  services  for  one  of  two  warring  factions 
to  determine  who  were  the  legally  elected  officers  of  the  corporation, 
the  allowance  of  a  hypothetical  question  relating  to  the  value  of 
plaintiff's  service  which  introduced  matters  not  in  the  record  and 
relating  to  the  other  suit  was  erroneous. 

Appeal  from  Johnson  District  Court. — Hon.  B.  P.  Howell, 

Judge. 

Saturday,  December  13,  1913. 

Action  to  recover  attorney's  fees  for  services  rendered 
defendant  as  a  corporation,  at  the  question  and  instance  of  its 
president,  without  any  showing  on  the  part  of  the  plaintiff 
of  authority  from  the  corporation  to  employ  him,  or  any 
fact  from  which  such  authority  might  be  inferred. — Reversed. 

F.  B.  Kimball  and  Remley  &  Calkins,  for  appellant. 

Ney  &  Bradley  and  C.  8.  Ranch,  for  appellee. 

Gaynor,  J. — The  plaintiff  is  an  attorney  at  law.  De- 
fendant is  a  corporation  organized  under  the  laws  of  this 
state,  and  this  action  is  brought  to  recover  the  reasonable 
value  of  services  claimed  to  have  been  rendered  by  the  plain- 
tiff, to  the  defendant,  under  an  oral  contract  of  employment 
made  by  the  plaintiff  with  the  president  of  the  defendant 
company.  The  action  is  in  two  counts.  In  the  first  count 
the  plaintiff  claims  that  he  was  orally  employed  by  one  J.  H. 
Bohret,  president  of  the  defendant  company,  to  take  charge 
of  a  certain  case  and  defend  the  corporation  company  in  a 
suit  brought  by  one  O.  W.  Eddy  against  the  company,  in 
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which  plaintiff  claims  he  rendered  certain  services,  for  the 
defendant  company,  to  the  actual  value  of  $30.    In  the  second 
count,  the  plaintiff  claims  that  he  was  orally  retained  and 
employed  by  one  J.  H.  Rohret,  president  of  the  defendant 
company,  to  bring  a  suit  for  and  in  behalf  of  the  company, 
against  one  Fred  Crow ;  that  he  appeared  and  conducted  said 
suit  to  a  final  issue  in  the  district  court,  for  which  he  claims 
the  sum   of  $1,000.     The   defendant   company,   answering 
plaintiff's  petition,  enters  a  general  denial,  and  specially 
denies  that  it  employed  the  plaintiff  to  perform  any  services 
for  it;  denies  that  it  employed  the  plaintiff,  through   its 
president  or  any  one  else;  that  whatever  employment  the 
plaintiff  had,  in  respect  to  the  matters,  was  made  by  Rohret 
individually,  and  not  for  and  in  behalf  of  the  company ;  that 
the  said  Rohret  was  never  authorized  or  empowered  to  em- 
ploy plaintiff,  or  to  bind  defendant  corporation  and  its  stock- 
holders by  any  such  contract  as  plaintiff  avers.    Defendant 
further  alleges  that,  at  the  instance  and  by  the  procurement 
of  Rohret  individually,  the  plaintiff,  not  as  attorney  for  the 
defendant,  but  to  further  the  wishes  and  desires  of  a  certain 
faction  of  the  stockholders,  who  were  in  the  minority  both  in 
numbers  and  shares  of  capital  stock  owned,  brought  said 
suits,  improperly  and  unauthorizedly,  in  the  name  of  said 
company,  against  one  of  its  principal  stockholders,  to  wit, 
Fred  H.  Crow,  and  therein  asked  recovery  against  him  in  the 
amount  of  $50,000,  which  claim  was  in  excess  and  out  of 
keeping  with  moneys  held  or  dealt  with  by  the  said  Crow, 
and  that  said  litigation  was  not  brought  or  maintained  in 
good  faith,  nor  by  the  wish  of  the  majority  of  the  stock- 
holders, nor  for  their  best  interest,  nor  by  proper  direction; 
that  said  suits  were  not  brought  in  the  interest  of  the  com- 
pany, nor  for  its  benefit,  and  Rohret  in  instituting  said  suit 
had  no  reasonable  grounds  for  believing  that  said  Crow  was 
indebted  to  the  company,  or  held  any  money  or  property  be- 
longing to  the  company;  that  said  suit  was  brought  for  the 
sole  purpose  of  embarrassing  the  said  Crow  financially,  and 
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that  the  said  Rohret  alone  is  liable  for  any  services  rendered 
by  this  plaintiff.  The  plaintiff,  for  reply  to  defendant's 
answer,  says  that  the  said  J.  H.  Rohret  had  express  and 
implied  authority  to  employ  the  plaintiff  as  alleged  in  his 
petition,  and  that  the  plaintiff  so  believed  at  the  time  he 
entered  into  the  employment,  and  rendered  the  services;  that 
while  engaged  in  the  performance  of  his  duties,  as  attorney 
aforesaid,  the  manager,  R.  E.  Luse,  all  the  officers  of  said 
corporation,  all  its  directors  and  stockholders,  then  being  en- 
gaged in  the  trial  of  the  case  of  the  State  of  Iowa,  ex  rel. 
Newkirk  et  al.  v.  Rohret  et  al.,  entered  into  a  settlement  of 
said  case,  one  provision  of  which  was  that  the  plaintiff  should 
be  continued,  and  that  the  prosecution  of  the  case  of  the 
defendant  against  Fred  H.  Crow,  then  pending,  in  which  the 
plaintiff  was  sole  attorney,  should  be  continued  and  carried 
on,  without  hindrance,  to  a  determination  thereof;  that  the 
plaintiff  thereafter  prosecuted  said  case  to  a  determination 
in  the  district  court,  and  appealed  from  the  decision  in  said 
court,  and  the  defendant  herein  dismissed  said  appeal,  against 
the  will  of  this  plaintiff,  and  thereby  prevented  plaintiff  from 
further  prosecuting  said  case  as  attorney;  that  by  said  act 
and  stipulation,  and  subsequent  dismissal,  the  defendant  is 
estopped  from  denying  the  employment  of  plaintiff  for  his 
services  so  rendered,  and  the  plaintiff  denies  all  other  matters 
set  out  by  defendant  in  its  answer.  Upon  the  issues  thus  ten- 
dered, the  court  instructed  the  jury  that  the  only  question  for 
their  consideration  was  the  amount  which  plaintiff  was  enti- 
tled to  recover  for  services  rendered  in  the  case  entitled 
Eastern  Iowa  Telephone  Company  v.  Fred  H.  Crow,  and 
withdrew  from  the  consideration  of  the  jury  all  questions  of 
his  employment  by  the  defendant,  and  all  other  issues  ten- 
dered in  the  pleading,  and  thereupon  the  jury  returned  a 
verdict  for  the  plaintiff,  and,  judgment  being  entered  on  this 
verdict,  defendant  appeals. 

In  view  of  the  fact  that  the  court  practically  instructed 
the  jury  in  favor  of  the  plaintiff,  upon  the  issue  tendered  as 
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to  his  employment  by  the  defendant,  and  left  to  the  consid- 
eration of  the  jury  only  the  question  of  the 
SrecSon  of       amount  of  compensation  plaintiff  was  enti- 

verdicts 

tied  to  for  the  services  rendered,  we  must 
not  overlook  the  rule,  which  has  been  established 
by  a  long  line  of  decisions  in  this  court,  that,  before  the  court 
is  warranted  in  directing  a  verdict  upon  any  issue  tendered, 
every  fact  favorable  to  the  party  against  whom  the  verdict  is 
asked,  and  which  the  evidence  tended  to  prove,  must  be  con- 
ceded as  established.  See  Degelau  v.  Wight,  114  Iowa,  52; 
Eartman  v.  C.  O.  W.  By  Co.,  132  Iowa,  582;  Scott  v.  St. 
Louis,  K.  &  M.  By.  Co.,  112  Iowa,  54. 

The  first  question  presented  for  our  consideration  is 
whether  or  not  the  president  of  a  corporation,  as  such,  has 
authority,  by  virtue  of  his  office,  to  bind  the  corporation  and 

its  stockholders  by  contracts  made  in  its  name, 
power^of10*8 :    where  no  authority  is  shown  to  be  invested  in 

him  to  do  so,  except  that  which  arises  from 
the  fact  of  his  office.  This  would  depend  upon  whether  or  not, 
as  a  matter  of  law,  the  word  "president,"  or  the  fact  that  he  is 
president,  necessarily  denotes  the  existence  of  the  relation  of 
agency  between  the  corporation  and  the  president. 

Cook  on  Corporations,  in  volume  2,  5th  Edition,  section 
712,  discussing  this  question,  says : 

The  board  of  directors  have  the  widest  powers.  All  the 
various  acts  and  contracts  which  a  corporation  may  enter 
into  are  entered  into  by  and  through  the  board  of  directors. 
The  board  of  directors  make,  or  authorize  the  making,  .  .  . 
of  contracts  generally  of  the  corporation.  They  appoint  the 
agents,  direct  the  business,  and  govern  the  policy  and  plans 
of  the  corporation.  The  board  of  directors  elect  the  officers, 
and  in  this  connection,  it  may  be  added,  that  at  common  law 
there  is  no  limit  to  the  number  of  offices  which  may  be  held 
simultaneously  by  the  same  person,  provided  that  neither  of 
them  is  incompatible  with  any  other.  They  institute,  prose- 
cute, and  compromise,  or  appeal  suits  at  law  and  in  equity 
which  the  corporation  brings,  or  has  brought  against  it. 


Dec.  1913]  Ney  v.  Telephone  Co.  531 

The  office,  in  itself,  confers  no  power  to  bind  the  corpora- 
tion, or  control  its  property.  The  president's  power,  as  agent, 
must  be  sought  in  the  organic  law  of  the  corporation,  in  a 
delegation  of  authority  from  it  directly,  or  through  its  board 
of  directors,  formally  expressed  or  implied  from  the  habit  or 
custom  of  doing  business.  Supporting  this,  see  Morawetz 
on  Private  Corporations,  section  537;  10  Cyc.  930.  Also 
Crump  v.  V.  8.  Mining  Co.,  7  Grat.  (Va.)  352  (56  Am.  Dec. 
116). 

In  St.  Clair  v.  Rut  ledge,  115  Wis.  583  (92  N.  W.  234, 
95  Am.  St.  Rep.  964),  we  find  this  language: 

Was  the  act  of  the  president  of  the  Peerless  Iron  &  Land 
Company,  in  attempting  to  extend  respondent's  privilege  to 
cut  and  remove  the  timber,  ultra  vires?  That  is  the  sole 
question  for  decision.  It  is  useless  to  spend  time  endeavor- 
ing to  test  the  matter  by  the  law  respecting  what  a  president 
of  a  corporation  cannot  do  by  virtue  of  his  office ;  that  it  gives 
him  no  right  to  make  contracts  binding  on  his  company ;  that 
authority  to  that  end  in  fact  can  only  be  conferred  upon  him 
by  the  articles  of  organization  or  some  by-law  or  resolution 
passed  by  the  board  of  directors,  and  that  all  persons  dealing 
with  a  corporation  are  bound  to  take  notice  of  the  limitation 
upon  his  authority  and  notice  of  its  articles  of  organization 
and  by-laws.  If  the  evidence  warranted  the  finding,  as 
stated  in  this  case,  that  the  president  is  held  out  by  the  cor- 
poration as  its  general  agent,  and  as  having  authority  to  do 
the  act  questioned,  it  is  bound  thereby  to  the  same  extent  as 
if  authority  were  conferred  in  the  most  formal  manner. 

In  this  opinion. the  court  further  says : 

That  an  artificial  person  is  estopped  from  denying  that 
its  agents  possess  all  the  authority  which  it  gives  them  the 
appearance  of,  the  same  as  natural  persons,  is  just  as  well 
established  as  the  principle  that  the  president  of  a  corporation 
is  not,  ex  officio,  its  general  agent,  or  possessed  of  authority 
to  make  contracts  binding  upon  it. 

It  is  also  a  rule  governing  corporations  that  the  members 
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of  the  board  cannot  agree  separately,  and  outside  of  a  meet- 
ing, and  thereby  bind  the  corporation;    Nor  can  a  minority  of 

the  board  meet  and  bind  the  corporation.    A 

3.   Same:   power 

detwSSTof      maJ<>rity  must  be  present,  and  then  a  majority 
power.  0f  fatf  majority  binds  the  corporation.    Sup- 

porting this,  see  Bak  v.  O'NeU,  128  Ala.  192  (29  South.  688). 
The  board  of  directors  may,  however,  delegate  to  an  agent 
the  power  to  make  contracts,  but  the  agency  must  be  created  by 
the  act  of  the  corporation,  through  its  board  of  directors, 
in  order  that  the  acts  of  the  agent  may  be  binding  upon  the 
corporation. 

In  section  712  of  Cook  on  Corporations,  volume  2,  it  is 
said: 

All  contracts  of  a  corporation  are  to  be  made  by,  or  under 
the  direction  of,  its  board  of  directors.  The  board  of  directors 
make  corporate  contracts  by  a  regular  vote  of  the  members, 
or  by  authorizing  an  agent  to  make  them,  or  by  allowing  an 
agent  to  assume  and  exercise  that  power,  or  by  accepting  a 
contract,  or  its  benefits,  after  it  has  been  made  by  an  un- 
authorized agent.  And  in  all  cases  the  board  of  directors, 
and  not  the  stockholders  nor  the  president,  secretary,  treas- 
urer, or  other  agent,  is  the  origin  and  supreme  power  in 
corporations  to  make  corporate  contracts. 

In  section  716  of  the  same  author,  we  find  this  question 
stated  as  follows :  '  *  The  question  seems  to  have  arisen  in  many 
forms,  and  the  great  weight  of  authority  holds  that  the  presi- 
dent has  no  inherent  power  to  represent  or  contract  for  the 
corporation.  His  duties  are  confined  to  presiding  and  to 
voting  as  a  director. ' ' 

In  Groeltz  v.  Armstrong  Real  Estate  Co.,  115  Iowa,  602, 
an  action  against  a  corporation  to  recover  commission  for  the 
sale  of  real  estate,  this  court  said : 

However,  whatever  may  be  the  presumed  power  in 
general,  we  think  there  can  be  no  controversy  as  to  the  rule 
that  where  the  general  power  to  make  contracts  for  and 
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manage  the  business  of  the  corporation  is  conferred  upon  the 
board  of  directors,  that  power  cannot  be  exercised  by  the 
president  alone ;  and  that  is  this  case,  as  it  will  appear  from 
the  provisions  of  the  articles  above  quoted,  which  are  the  only 
provisions  on  the  subject.  There  is  no  evidence  of  any  cus- 
tom or  usfege  on  the  part  of  the  defendant,  recognizing  greater 
powers  in  the  president,  than  those  provided  for  in  the 
articles,  nor  of  any  holding  out  of  the  president  to  the  public 
as  having  any  such  extended  authority.  The  president  did 
not  therefore  have  the  power  to  bind  the  corporation  by  the 
contract  which  it  is  claimed  he  made  with  the  plaintiff.  There 
is  no  evidence  as  to  the  authority  of  Armstrong,  the  presi- 
dent of  the  defendant  company,  to  act  for  it  in  the  sale  of 
real  estate,  or  in  the  employment  of  an  agent  for  that  purpose, 
except  that  found  in  the  articles  of  incorporation  which 
provide  that,  "The  affairs  of  this  corporation  shall  be  con- 
ducted, and  its  business  managed  by  not  less  than  five,  nor 
more  than  ten  directors,  who  shall  constitute  its  board  of 
directors.  .  .  .  Such  directors  shall  elect  from  their  own 
number  .  .  .  president,  vice  president,  secretary  and 
treasurer,  whose  duties  shall  be  prescribed  by  the  by-laws.* 
.  .  .  So  far  as  appears  from  the  record,  no  by-laws  con- 
ferring power  upon  the  president  to  make  contracts  for  the 
corporation,  were  ever  adopted. 

See,  also,  Griffith  v.  Chicago,  B.  &  P.  Ry.  Co.,  74  Iowa,  85 ; 
Templin  v.  Chicago,  B.  &  P.  Ry.  Co.,  73  Iowa,  548. 

In  the  last-mentioned  case,  this  court  said,  speaking  of 
the  president : 

There  is  no  evidence  that  he  had  been  accustomed  to 
make  such  contracts  in  behalf  of  the  company  from  which 
his  authority  could  be  inferred.  He  had  not  been  held  out 
by  the  company  in  any  way  particularly,  and  the  plaintiffs 
were  not  justified  in  inferring  that  he  had  larger  powers  than 
those  which  he  actually  possessed.  .  .  .  Their  contention 
is  .  .  .  that  he  had  such  power  simply  by  virtue  of  his 
office  as  president,  and  without  any  expressed  provision 
therefor  in  the  articles  of  incorporation,  or  authorization 
by  the  board  of  directors.  ...  No  authority  has  been 
cited  which  so  holds,  and  we  conclude  that  such  is  not  the  law. 
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Therein  this  court  quoted  from  Taylor  on  Corporations  as 
follows:  " Virtue  officii,  a  president  has  very  little  authority 
to,  act  for  his  corporation,  and  can  bind  it  only  by  such  con- 
tracts as  plainly  come  within  the  most  ordinary  routine  of 
business."  This  case  cites  in  support  of  that  doctrine  Adri- 
ance  v.  Roome,  52  Barb.  (N.  Y.)  399,  in  which  it  was  held 
that  the  officers  of  a  corporation  are  special  and  not  general 
agents ;  that  there  is  no  granted  power  in  the  name  by  which 
they  are  designated ;  and  they  have  no  power  to  bind  the  cor- 
poration, except  within  the  limits  prescribed  by  the  charter 
and  by-laws,  and  that  persons  dealing  with  such  officers  are 
charged  with  notice  of  the  authority  conferred  upon  them,  and 
of  the  limitations  and  restrictions  upon  it  contained  in  the 

charter  and  by-laws. 

« 

In  Clark  &  Marshall  on  Private7 Corporations,  volume  3, 
section  728,  we  find  the  following: 


The  president  of  a  corporation  has  no  authority  to  act 
for  or  bind  it  by  contracts,  or  otherwise,  by  virtue  of  his 
office,  and  therefore  his  admissions  or  declarations,  although 
made  on  behalf  of  the  corporation,  are  not  binding  upon  it, 
or  admissible  in  evidence  against  it,  unless  they  are  expressly 
authorized  by  the  corporation,  or  are  made  in  the  course  of 
transactions  which  are  within  the  scope  of  the  authority 
conferred  upon  him.  If  the  president,  however,  is  intrusted 
with  the  general  management  of  the  corporation,  or  the 
management  of  a  particular  transaction,  any  admission  or 
declaration  by  him,  within  the  scope  of  his  authority,  is  the 
admission  or  declaration  of  the  corporation. 


In  this  case  the  opinion  recites  that  there  was  no  evidence 
whatever  that  the  president  had  authority  conferred  upon  him 
in  regard  to  the  matter  there  in  controversy,  and  it  was  said 
that  the  burden  rests  upon  the  plaintiff  to  show  this  authority. 
The  management  of  the  affairs  of  a  corporation  are  in  the 
hands  of  the  directors;  there  is  no  presumption  that  the  presi- 
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dent  has  had  delegated  to  him  the  power  to  bind  his  corpora- 
tion for  the  payment  of  the  debt  of  another. 

In  White  v.  Elgin  Creamery  Co.,  108  Iowa,  522,  an  action 
to  recover  a  balance  due  on  a  contract  to  pay  certain  prices  for 
butter  made  from  milk  furnished  by  the  plaintiff  and  others, 
less  four  cents  a  pound  for  marketing,  the  contract  was  made 
by  one  Mark  Sands,  who  claimed  to  be  the  agent  of  the  de- 
fendant corporation  and  who  claimed  to  have  derived  his 
power  to  make  the  contract  from  the  president  of  the  corpo- 
ration. The  court,  in  presenting  the  case  to  the  jury,  in- 
structed them  that  they  might  presume  that  the  president  of 
the  defendant  company  was  authorized  to  confer  authority 
upon  Mark  Sands  to  make  the  contract.  This  court,  in  passing 
upon  the  question,  said  that  it  was  claimed  in  the  suit,  by  ap- 
pellant corporation,  that  the  president  was  not  presumed  to 
have  authority  to  make  the  contract.  The  law,  however,  seems 
to  be  well  settled  that,  in  the  absence  of  any  showing  to  the 
contrary,  the  president  of  a  corporation  will  be  presumed  to 
have  authority  to  act  in  all  matters  arising  in  the  ordinary 
course  of  business.  As  the  head  of  the  corporation  which,  of 
necessity,  must  act  through  some  agency,  the  natural  inference 
is  that  he,  as  its  president,  had  been  endowed  with  the  power 
to  direct  its  operation  and  management  in  the  transactions  for 
which  it  was  organized.  The  court,  in  support  of  the  above 
proposition,  cites  Sherman  Center  Town  Co.  v.  Swigart,  43 
Kan.  292  (23  Pac.  569, 19  Am.  St.  Rep.  137).  That  court,  in 
stating  the  doctrine,  said:  "Where  the  president  and  secre- 
tary of  a  corporation  execute  a  contract  in  behalf  of  the  com- 
pany, which  is  regular  on  its  face  and  not  shown  to  be  outside 
of  the  regular  business  of  the  corporation,  it  is  prima  facie 
evidence  that  it  was  executed  with  authority.  .  .  .  Where 
the  president  and  secretary  of  a  corporation  act  openly  and 
publicly,' '  as  the  agents  of  the  company,  with  full  knowledge 
and  acquiescence  of  the  directors  "in  making  contracts,  and 
generally  in  managing  its  business,  with  the  understanding  and 
acquiescence  of  the  directors  that  they  shall  so  act,  the  corpo- 
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ration  will  not  be  relieved  from  liability  upon  the  contracts 
so  made,  and  upon  the  mere  ground  that  the  directors  failed 
to  formally  confer  authority  on  these  officers  by  vote  or  reso 
lution  entered  on  the  records  of  the  corporation.     .     . 
The    general    understanding    among    the    directors    was 
that    the    president    and    secretary    should    act    for    the 
company  in  making  contracts,  and  in  managing  the  business 
affairs  of  the  corporation.    .     .     .    The  legitimate  inference 
to  be  drawn  from  the  testimony  is  that  they  were  legally 
authorized  to  act  for  the  company,  and  that  it  should  not 
escape  liability    ...    on  the  mere  ground  that  the  author- 
ity was  not  expressly  conferred  by  resolution  entered  upon 
the  records  of  the  corporation.' ' 

In  the  case  of  National  State  Bcmk  of  Terre  Haute  v. 
Vigo  County  Natl.  Bank,  141  Ind.  352  (40  N.  E.  799,  50  Am. 
St.  Rep.  330),  cited  in  White  v.  Elgin  Creamery  Co.,  we  find 
the  following  language : 

The  president  of  a  corporation,  by  virtue  of  his  office 
merely,  has  very  little  authority  to  act  for  the  corporation. 
His  powers  depend  upon  the  nature  of  the  company's  busi- 
ness, and  the  authority  given  him  by  the  board  of  directors. 
The  board  of  directors  may  invest  him  with  authority  to  act 
as  the  chief  executive  officer  of  the  company.  This  may  be 
done  by  resolution  or  by  acquiescence  in  the  course  of  dealing 
and  manner  of  transacting  the  business  of  the  corporation. 
.  .  .  One  dealing  with  the  president  of  a  corporation  in 
the  ordinary  course  of  business,  and  within  the  powers  which 
the  president  is  generally  accustomed  to  exercise  without 
objection  from  the  directors,  has  the  right  to  assume  that 
the  president  has  been  invested  with  those  powers. 

The  plaintiff,  in  the  case  at  bar,  claims  in  his  petition  that 
J.  H.  Bohret  employed  him  to  commence  and  prosecute  the 
suits.    There  is  no  allegation  that  Rohret  had  any  authority 

to  employ  plaintiff  and  bind  defendant,  other 

4'  agementmo?"      than  that  arising  out  of  the  fact  that  he  was 

power  of    "       president  of  the  defendant  company.     Nor 

does  the  plaintiff  in  his  evidence  claim  that 
the  defendant  corporation  employed  him,  or  authorized  its 
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president,  Rohret,  to  employ  him  and  institute  the  suit  against 
Crow,  except  such  authorization  as  may  be  found  in  the  action 
claimed  to  have  taken  place  in  a  meeting  of  the  board  of  di- 
rectors on  September  18th,  to  which  more  particular  refer- 
ence will  be  made  hereafter. 

The  articles  of  incorporation  were  introduced  in  evidence, 
and  the  only  provision  touching  the  management  of  the  cor- 
porate business  is  found  in  article  6,  which  provides:  "The 
affairs  of  this  corporation  shall  be  managed  by  a  board  of 
five  directors  who  shall  elect  a  president,  vice  president,  and 
secretary,  and  such  other  officers  and  agents  as  they  see  fit,  and 
fix  the  salaries  of  same.  And  we  hereby  consent  that  Edwin 
Hummer,  0.  W.  Eddy,  E.  G.  Cotter,  F.  H.  Crow  and  J.  D. 
Beeney,  act  as  such  directors  for  the  first  year."  There  were 
no  by-laws  adopted  by  the  corporation.  At  least,  none  were 
introduced  in  evidence. 

There  is  nothing  in  the  organic  law  of  the  corporation 
that  authorized  the  president,  as  such,  to  represent  the  cor- 
poration in  the  transaction  of  its  business,  or  to  make  con- 
tract binding  upon  the  corporation,  and,  under  the  rules  here- 
inbefore indicated,  we  think  in  this  case  he  had  no  such  author- 
ity by  virtue  of  his  office. 

We  come  then  to  consider  whether  or  not  the  board  of 
directors  conferred  upon  the  president  authority  to  bind  the 
company  in  the  bringing  of  the  prosecution  of  these  suits. 

It  is  claimed  that  on  the  7th  day  of  September,  1909,  the 
board  of  directors  met,  without  any  written  notice  of  the  meet- 
ing served  on  any  of  the  directors,  and  at  which  some  of  the 

directors  were  not  present,  and  at  this  meet- 
5*  «f  coipora-0*68   ing  a  motion  was  made  and  carried  that  Fred 

tion :  evidence.     r*  *  A   j  A  i  x»  j 

Crow  be  requested  to  make  an  accounting  and 
file  the  same  by  the  next  meeting.  The  next  meeting  there- 
after, as  the  record  discloses,  was  on  the  18th  day  of  Septem- 
ber. A  record  of  this  meeting  was  kept  in  a  book  not  used  by 
the  corporation  as  a  minute  book.  No  minutes  of  the  proceed- 
ings of  the  board  of  directors  had  ever  been  kept  in  this  book 
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before.  At  this  meeting  0.  W.  Eddy  was  secretary  pro  tern. 
A  record  of  this  meeting  was  made  in  the  same  book  in  which 
the  record  of  the  7th  was  made,  written  in  there  by  R.  K- 
Luse  several  days  after  the  meeting  had  adjourned,  and 
claimed  to  have  been  written  from  minutes  made  by  the  secre- 
tary, Eddy,  and  from  the  memory  of  Luse  of  the  meeting. 
The  memorandum  from  which  these  minutes  were  made  was 
not  produced.  This  record  was  never  approved  by  the  board. 
Luse  was  not  secretary,  or  authorized  to  make  this  record.  He 
says  in  his  testimony,  "I  was  not  authorized  or  directed  by 
any  one  to  make  this  writing  in  the  book,  and  was  not  secre- 
tary. ' '  This  book  was  not  the  regular  minute  book  kept  by  the 
corporation  to  record  the  action  of  its  board  of  directors. 
This  record,  however,  was  introduced  in  evidence  in  this  trial 
as  a  record  of  the  meeting  of  the  board  of  directors.  It 
was  clearly  incompetent  as  a  record  to  bind  the  corporation. 
"This  record,"  the  author  of  the  record  says,  "was  not  a 
copy  of  the  minutes  of  memorandum  made  by  Eddy,  the  secre- 
tary pro  tern,  and,  being  made  from  memory,  it  might  not  be 
worded  exactly.  I  made  this  record  simply  because  I  wanted 
a  memorandum  of  the  meeting. ' '  This  record,  as  introduced  in 
evidence,  reads  as  follows:  "Sept.  18,  1909.  Directors  pres- 
ent, J.  H.  Rohret,  O.  W.  Eddy,  George  Clearman  and  R.  K. 
Luse.  0.  W.  Eddy  was  elected  Secretary  pro  tern.  George 
Clearman  moved  that  the  manager  be  authorized  to  see  an 
attorney  and  have  him  ask  the  court  to  compel  Fred  Crow 
to  make  an  accounting.    Carried. ' ' 

O.  W.  Eddy  testified,  touching  this  meeting,  as  follows: 

I  did  see  some  of  the  directors  on  September  18th.  I 
received  no  written  notice  that  a  meeting  of  directors  would 
be  held,  but  somebody,  I  think  Mr.  Luse,  told  me  of  the 
meeting,  in  the  forenoon  before  the  meeting  was  held.  Some 
of  the  directors  assembled  at  the  exchange  building  of  the 
company  on  the  afternoon  of  September  18,  1909.  I  should 
judge  it  was  about  2  o'clock.  When  I  went  there,  Mr.  John 
Rohret  was  at  the  building,  Mr.  Clearman  came  very  shortly 
after  that.    Mr.  Luse  was  not  there  at  the  time  I  came,  nor 
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at  the  time  Mr.  Clearman  came.  After  the  meeting  had 
been  called  to  order  by  Mr.  Rohret,  I  requested  the  president 
to  go  and  get  Mr.  Luse  and  bring  him  to  the  meeting,  and  he 
did  so.  I  aAked  Mr.  Rohret  if  he  had  notified  Fred  Grow, 
and  why  he  wasn't  there  at  the  meeting,  and  he  said  he  tried 
to  get  Mr.  Crow  over  the  telephone  and  was  unable  to  get 
him,  but  that  he  didn  't  believe  Mr.  Crow  would  come  because 
he  went  away  mad  at  the  last  meeting,  I  suppose  the  7th  is 
what  he  referred  to.  In  reply  to  that,  I  said  I  thought  it 
might  affect  the  legality  of  that  meeting.  The  first  thing 
Mr.  Rohret  did,  after  calling  the  meeting  to  order,  he  ap- 
pointed me  secretary  pro  tern,  and  I  acted  as  such.  The 
matter  came  up  about  Fred  Crow  making  an  accounting. 
As  to  an  accounting  for  how  long  a  time,  I  don't  know  as 
that  was  discussed.  In  the  discussion  about  Fred  Crow 
making  an  accounting,  I  said  that  Mr.  Crow  had  told  me  just 
previous  he  was  willing  to  make  an  accounting,  and  I  so 
stated  to  the  directors.  Mr.  Clearman  suggested  that  it  might 
be  a  good  plan  to  have  an  attorney  write  Mr.  Crow  a  few 
letters,  and  get  an  accounting  without  resorting  to  the  costs 
of  litigation.  There  was  not  anything  said,  at  that  time,  about 
bringing  suit  against  Mr.  Crow.  It  was  suggested  that  we 
get  an  accounting  without  resorting  to  litigation  by  having 
an  attorney,  without  going  to  litigation.  After  this  informal 
discussion,  I  made  a  motion  in  reference  to  seeing  an  attor- 
ney. I  made  the  motion  upon  the  strength  of  Mr.  Clear- 
man's  suggestion.  The  motion,  as  I  recall  it,  was:  'Move 
that  the  manager  be  directed  to  see  counsel,  and  to  have  him 
ask  Fred  Crow  to  make  an  accounting  of  all  the  telephone 
company's  money  that  he  had  received.'  I  took  down  this 
motion  in  the  language  I  have  stated,  as  I  recall  it.  Before 
I  made  this  motion,  it  was  understood  that  we  were  to  call 
a  meeting  of  the  board  of  directors,  and  to  make  an  estimate 
of  what  it  would  cost  to  bring  a  suit  against  Fred  Crow,  if 
he  didn't  make  an  accounting  without  a  suit. 

It  appears  from  the  evidence  that  R.  K.  Luse  was  then 
manager  of  the  defendant  company.  It  does  not  appear  that 
he  did  anything  under  this  resolution  in  the  way  of  procuring 
Crow  to  make  any  settlement.  The  plaintiff  claims  that  the 
contract  of  employment,  under  and  by  virtue  of  which  the 
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services  sued  for  were  rendered,  was  made  some  time  in 
March  or  April  of  1909,  and  several  months  prior  to  this  meet- 
ing. It  appears  that  much  of  the  services  for  which  suit  was 
brought  was  rendered  before  this  meeting.  The  suit  against 
Grow,  in  which  plaintiff  claims  to  have  rendered  services,  was 
instituted  in  October  following,  and  prosecuted,  under  the 
direction  of  Bohret,  to  an  unsuccessful  issue.  Under  this 
record  it  cannot  be  said  that  the  defendant  corporation,  by 
and  through  its  directors,  employed,  directed,  or  delegated  to 
Rohret  authority  to  commence  and  prosecute  this  suit  for  and 
in  behalf  of  defendant  corporation.  At  these  meetings  he'd, 
to  which  reference  has  been  made,  Bohret  did  not  disclose  to 
the  board  of  directors  the  fact  that  he  had  already  employed 
the  plaintiff,  and  had  already,  on  his  own  motion,  commenced 
an  investigation  of  Crow's  account  with  the  corporation.  Nor 
does  it  appear  that  the  board  of  directors  had  any  knowledge 
of  the  plaintiff's  employment,  or  the  action  of  Bohret  in 
respect  thereto. 

In  view  of  the  fact  that  the  court  did  not  submit  these 
questions  to  the  jury,  the  defendant  is  entitled  to  the  most 
favorable  construction  that  this  testimony  will  bear,  and, 
from  the  testimony  of  Eddy  it  affirmatively  appears  that  the 
manager  Luse  was  appointed  to  act  for  the  corporation,  touch- 
ing an  accounting  with  Crow,  and  not  the  president.  We 
think  there  was  nothing  in  these  meetings  which  authorized 
J.  H.  Bohret  to  employ  counsel,  institute  and  prosecute  these 
suits  in  the  name  of  the  defendant  company,  and  bind  the 
company  in  respect  thereto  by  contracts  made  by  him. 

The  next  question  is  whether  or  not  the  defendant,  by  its 
conduct,  had  held  out  Bohret  as  authorized  to  act  for  it  in 
respect  to  the  conduct  and  management  of  its  business,  and 
e.  same:  author-    suc^  conduct  as  would  authorize  the  inference 
toy  contract'       that  he  had  authority  to  act  for  the  company 
tvfdence.  and  employ  the  plaintiff.    As  to  this,  the  rec- 

ord is  silent,  and  surely  it  cannot  be  contended  that  the 
bringing  of  the  suit  against  an  officer  and  stockholder  of  the 
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company,  who  owned  two-thirds  of  the  stock,  was  the  ordinary 
business  of  the  corporation,  so  that  he  doesr  not  even  come  un- 
der the  rule  that  authorizes  the  president  to  prosecute  the 
ordinary  business  of  the  corporation.  There  is  no  evidence 
that  he  in  fact  had  acted  for  the  corporation  in  any  business 

*  transaction  other  than  this  in  which  he  claims  to  have  acted, 
or  that  he  was  held  out  by  the  corporation  in  any  way  as  hav- 
ing authority  to  act  for  and  bind  the  corporation  in  relation  to 
the  control  and  management  of  its  business;  and  this  dis- 

*  tinguiahes  this  case  clearly  from  the  case  of  White  v.  Elgin 
Creamery  Co.  The  evidence,  so  far  as  it  makes  any  disclosures 
upon  this  question,  shows  that  the  ordinary  business  of  the 
company  was  conducted  through  and  by  other  officers  than  the 
president.  The  only  business  he  seems  to  have  ever  transacted 
for  the  company  is  to  preside  at  the  meeting  of  its  board  and 
vote  as  a  director  thereat.  There  is  no  evidence  that  any  bene- 
fits arose  to  this  corporation  from  the  prosecution  of  these 
cases;  that  they  received  any  benefits  therefrom.  The  appar- 
ent authority  which  binds  the  corporation  by  the  acts  of  its 
president,  in  making  contracts  in  its  name,  must  be  considered 
with  reference  to  the  character  of  the  business  involved.  Cases 
have  arisen  in  which  a  corporation  was  bound  by  the  acts  of  its 
president,  where  the  corporation  permits  the  president,  for  any 
considerable  length  of  time,  to  transact  all  the  business  of 
the  corporation. in  its  name,  and  where  the  board  of  directors 
customarily  omits  to  hold  meetings  for  the  purpose  of  direct- 
ing the  affairs  of  the  corporation,  apparently  leaving  its  busi- 
ness affairs  solely  to  be  looked  after  by  its  president,  and  in 
those  cases  his  authority  to  do'  those  things  which,  by  such 
conduct,  he  is  apparently  authorized  to  do  is  just  as  binding 
upon  the  corporation  as  if  the  power  were  directly  conferred 
upon  him.  It  is  apparent,  then,  that  the  president,  by  virtue 
of  his  office,  alone,  has  no  power  to  bind  the  corporation  by  any 
contract  unless  the  articles  of  incorporation  or  the  by-laws 
authorize  him  to  do  so ;  that  where  the  articles  of  incorporation 
and  by-laws  do  not  grant  to  him  this  power  to  represent  the 
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company  as  its  agent  in  the  transaction  of  business,  then  it 
must  appear,  before  the  company  can  be  bound,  that  this  au- 
thority was  delegated  to  him  by  those  authorized  by  the  articles 
of  incorporation  or  by-laws  to  manage  and  control  its  affairs. 
Thus,  if  the  affairs  of  the  company  are,  by  the  articles  of 
incorporation  and  by-laws,  to  be  managed  and  controlled  by 
the  board  of  directors,  then  the  president  can  only  do  such 
things  as  the  board  of  directors  may  authorize.    This  authority 
may  be  directly  granted  by  the  action  of  the  board  as  such, 
or  it  may  be  implied  from  the  nature  of  the  business,  and 
from  the  fact,  if  proven,  that  the  president  was  held  out  by 
the  corporation  as  having  authority  to  transact  its  business, 
from  which  an  estoppel  may  arise. 

There  are  cases  in  which  the  ordinary  business  of  a  cor- 
poration is  conducted  by  its  president,  and  the  company 
receives  the  benefits  of  contracts  and  purchases  made  by  him, 
and  in  these  cases  it  is  held  that  the  natural  inference  is  that 
he,  as  its  president,  has  been  endowed  with  the  power  to  direct 
its  operation  and  manage  the  transactions  for  which  it  was 
organized.  This  is  only  another  way  of  showing  the  delegation 
of  power  to  manage  the  business  of  the  corporation.  The 
character  of  the  business  transacted,  the  purpose  for  which 
the  corporation  was  organized,  the  fact  that  the  president  was 
put  in  charge  of  that  business,  and  in  the  management  and 
control  of  it,  even  where  the  power  is  vested  in  a  board  of 
directors  to  manage  the  business — the  inference  may  be  from 
that  that  the  board  has  delegated  him  authority  to  act  for  and 
to  bind  the  corporation.  These  are  questions  of  fact,  purely 
questions  of  fact. 

Such  is  the  rule  in  White  v.  Elgin  Creamery  Co.  and  this 
is  the  rule  of  agency.  Where  the  principal  allows  another  to 
act  in  the  capacity  of  agent,  with  apparent  authority  to  act 
for  and  in  behalf  of  the  principal,  and  the  principal  receives 
the  benefits,  he  is  estopped  from  denying  the  authority  of  the 
agent  to  act  for  and  bind  him.  A  special  agent  can  only  bind 
his  principal  within  the  limit  of  the  authority  granted.    A 
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general  agent  may  bind  his  principal  by  all  acts  which  come 
within  the  apparent  scope  of  the  authority  granted  him. 

There  was  evidence  in  this  record  that  the  president  had 
no  power  to  do  the  acts  by  the  doing  of  which  this  defendant  is 
now  sought  to  be  bound.  But  in  this  case,  as  there  are  no 
facts  disclosed  by  the  record  showing  the  course  of  business 
in  which  Bohret  had  been  engaged  for  the  company,  or  that 
he  had  ever  transacted  any  business  for  the  company,  or  that 
the  business  attempted  to  be  transacted  here  had  relation  to 
the  purpose  and  object  for  which  the  corporation  was  organ- 
ized, or  in  the  furtherance  of  its  interests  in  that  respect, 
there  was  nothing  from  which  the  power  to  make  this  con- 
tract could  be  inferred. 

It  is  next  contended  by  the  plaintiff  that  the  defendant  is 
now  estopped  from  claiming  that  Bohret  did  not  have  author- 
ity to  bind  the  company  in  the  commencement  of  these  suits, 

7    samb-  esto        an(*  *n  *ke  employment  of  plaintiff  to  prose- 
pei :  evidence.     cute ;  that,  even  though  Bohret  did  not  have 

authority,  by  virtue  of  his  office,  to  make  the  contract  sued  on, 
and  even  though  no  authority  was  delegated  to  him  by  the 
board  of  directors  to  commence  and  prosecute  these  suits 
and  employ  plaintiff,  yet  that  his  conduct  in  so  doing  was  rati- 
fied by  the  defendant,  through  its  proper  officers,  and  that 
the  defendant  cannot  now  be  heard  to  set  up  the  want  of 
original  authority  in  the  president  to  bind  the  defendant,  in 
respect  to  the  matters  charged,  and  this  estoppel  is  claimed  to 
rest  upon  a  certain  stipulation  entered  into  in  certain  quo 
warranto  proceedings  entitled  State  of  Iowa  ex  rel.  Newkirk 
et  al.  v.  John  H.  Rohret  et  al.,  begun  in  the  district  court  of 
Johnson  county,  January  27,  1910. 

It  seems  that,  prior  to  the  commencement  of  this  suit, 
the  stockholders  held  the  regular  annual  meeting  for  the  pur- 
pose of  electing  officers ;  that  some  controversy  arose,  and  the 
stockholders  divided  into  two  factions,  and  a  set  of  officers 
was  elected  by  each  division.  Thereafter  this  suit  of  Newkirk 
v.  Rohret  was  commenced  by  certain  of  the  parties,  who 
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claimed  to  be  elected  officers  of  the  defendant  corporation, 
against  certain  other  parties,  who  also  claimed  that  they  were 
elected  officers,  and  this  suit  was  brought  by  the  plaintiff 
therein  against  the  defendants  therein  to  test  the  right  to 
the  office,  and  was  purely  a  controversy  between  the  con- 
tending factions  for  the  purpose  of  determining  who  was 
rightly  elected  to  hold  office  in  defendant's  corporation. 
There  were  twenty-two  stockholders,  and  the  only  question 
involved  in  this  proceeding  was,  who  were  elected  directors  at 
the  regular  annual  stockholders'  meeting?    The  corporation, 
as  such,  was  not  made  a  party  to  this  proceeding,  or  to  any 
proceeding  involving  this  question.     At  the  conclusion  of 
plaintiff's  evidence  in  this  cause,  the  parties  to  the  suit  en- 
tered into  a  stipulation  or  agreement  among  themselves  that 
the  court  should  find  that  J.  H.  Bohret,  Chas.  S.  Crow,  Ralph 
Luse  and  Fred  H.  Crow  were  duly  elected  at  the  annual 
meeting,   as  directors  of  defendant  corporation,   and  that 
George  Clearman  had  not  been  elected  a  director,  and  that 
there  was  a  vacancy ;  that  James  Ward  should  be  solicited  to 
accept  the  office  and  fill  the  vacancy,  and,  in  the  event  he  re- 
fused, that  Fred  Rapp  should  be  solicited,  and  that  in  the  event 
he  refused,  that  the  then  presiding  judge  of  the  court,  Hon.  R. 
P.  Howell,  should  select  one  to  fill  the  vacancy;  that  in  the 
event  Judge  Howell  had  to  appoint,  or  in  the  case  of  the  accept- 
ance of  any  one  to  fill  the  vacancy,  an  election  should  be  called 
by  the  judge,  and  notice  given  thereof  to  the  stockholders.  Fred 
H.  Crow,  John  Crow,  H.  J.  Rohret,  and  Ralph  Luse  all  agreed 
to  vote  at  the  election  for  the  party  accepting,  whether  accept- 
ing upon  solicitation  or  upon  appointment  by  the  judge,  and 
the  party  so  selected  declared  the  candidate  elected  to  fill  the 
office  of  the  fifth  director  in  place  of  Clearman.    This  further 
agreement  was  then  and  there  entered  into  between  the  par- 
ties:   "  Nothing  in  this  stipulation  is  to  interfere  in  any  man- 
ner with  the  prosecution  of  the  case  against  Fred  Crow  for  an 
accounting,  and  that  the  employment  of  John  J.  Ney  for  the 
prosecution  of  said  case  is  to  be  continued,  each  party  to  the 
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gait  to  pay  his  own  costs,  and  one-half  of  the  court  costs  and 
reporter's  fee." 

There  is  a  controversy  in  the  evidence  as  to  who  was 
present  at  the  time  this  stipulation  was  made,  and  as  to  the 
number  of  stockholders  present.  Eddy  and  Crow  both  testi- 
fied that  they  never  heard  of  this  agreement,  touching  the 
continuation  of  the  case  against  Crow,  and  the  continuation 
of  plaintiff  in  the  employment  of  the  defendant,  until  the 
same  was  read  by  the  reporter,  as  a  witness,  in  this  case.  It 
appears  that  this  stipulation  was  dictated  to  and  taken  down 
by  the  shorthand  reporter,  and  it  does  not  appear  that  the 
same  was  ever  transcribed,  or  filed  in  any  other  way  in  the 
cause. 

At  the  time  this  suit  was  commenced,  it  was  not  deter- 
mined who  were  the  directors  elected  by  the  stockholders  to 
represent  it  at  the  previous  anu^tl  meeting.  The  matter  was 
then  in  dispute,  and  the  suit  was  brought  for  the  sole  purpose 
of  determining  who  had  been  legally  elected  to  represent  the 
company.  It  appears  from  the  record  that  the  plaintiff  was 
employed,  not  to  represent  the  company,  but  to  represent 
one  side  of  the  contending  parties  in  this  controversy,  and, 
under  the  stipulation,  the  costs  made  in  the  proceeding  were 
taxed  one-half  to  each  of  the  contending  parties,  and  each 
party  directed  to  pay  his  costs. 

George  Clearman,  a  witness  for  the  plaintiff,  testified  in 
the  case  of  State  of  Iowa  v.  Bohret,  Luse,  and  himself: 
"Judge  Ney  was  employed  as  one  of  our  attorneys.  Bohret, 
Luse  and  myself  employed  him  to  appear  for  us  in  that  case. 
On  the  trial,  I  came  in  after  the  agreement  had  been  made, 
but  it  was  read  to  me.  I  did  not  have  any  especial  agreement 
with  an  attorney.  Mr.  Bohret  was  running  that  I  didn't 
take  very  much  interest  in  it. " 

Chas.  S.  Crow,  one  of  the  directors,  testified,  touching 
this  stipulation,  as  follows : 

Q.  Now  tell  the  jury  whether  or  not  you  were  told  of 
Vou  162  Ia.— as 
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the  f act  by  any  one  that  day  that  there  was  going  to  be  any 
stipulation  made,  or  anything  put  in  the  stipulation  to  the 
effect  that  John  J.  Ney  was  to  be  permitted  and  employed 
to  act  in  the  case  of  Eastern  Telephone  Co.  v.  Crow.  A.  No. 
Q.  I  will  ask  you  whether,  at  the  time  or  any  time  thereafter, 
you  had  any  knowledge  that  the  stipulation  entered  into  in 
that  case  contained  any  such  provision  as  the  following:  'And 
it  is  further  agreed  that  nothing  in  this  stipulation  is  to 
interfere  in  any  manner,  with  the  prosecution  of  the  case 
against  Fred  Crow  for  an  accounting,  and  that  the  employ- 
ment of  John  J.  Ney  for  the  prosecution  is  to  be  continued.' 
A.  I  had  not  that  knowledge.  (He  then  said:)  A  knowledge 
of  this  fact  did  not  get  to  me  until  I  got  here  in  court,  and 
in  this  action — the  case  now  on  trial. 

He  further  stated  that  he  was  a  director  during  the  year 
1910,  and  attended  all  the  meetings,  and  that  there  was  no 
motion  or  resolution  made  by  the  directors  authorizing  the 
employment  of  Ney,  as  an  attorney,  in  any  matter  concerning 
the  telephone  company. 

Bohret  testified : 

This  controversy  between  the  candidates  for  office  grew 
out  of  the  fact  that  if  the  directors  favorable  to  Crow  should 
be  elected,  the  case  against  Crow  might  be  dismissed,  and  to 
prevent  that,  it  was  necessary  that  such  directors  should  not 
be  elected,  and  this  suit  involved  no  question  except  that 
relating  to  the  right  of  the  several  contestants  to  the  office 
of  director. 

The  attorneys  in  the  case  were  not  the  attorneys  of  the 
defendant.  They  were  the  attorneys  of  the  contending  par- 
ties. The  stipulation  was  not  made  by  the  directors  of  the 
company,  nor  by  its  stockholders,  nor  by  any  authority  ema- 
nating from  them.  There  is  a  serious  question  in  the  record 
as  to  how  many  of  the  stockholders  were  present  There  is 
positive  evidence  that  some  of  the  directors,  if  present,  did 
not  hear  or  know  of  the  stipulation  relied  on.  There  is  no 
direct  evidence  that  the  stockholders  knew  of  this  stipulation, 
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or,  at  least,  that  a  majority  of  them  knew  of  it  at  the  time  it 
was  entered  into,  or  that  they  assented  to  it,  except  the  mere 
inference  to  be  drawn  from  the  general  statement  that  all 
parties  interested  were  present.  No  one  seems  to  have  been 
able  to  give  the  names  of  any  of  the  stockholders  who  were 
present,  or  who  heard  this  portion  of  the  stipulation  read, 
and  clearly  the  knowledge  of  an  officer  in  a  contest  in  which  he 
seeks  to  secure  for  himself  a  position  as  director  is  not  the 
knowledge  of  the  corporation.  He  is  not  then  acting  for  the 
corporation.  He  is  not  representing  the  corporation  in  any 
sense.  Mere  silence  would  not  be  acquiescence.  The  parties 
were  making  their  own  stipulation  in  a  suit  between  them- 
selves, with  no  power,  on  the  part  of  the  stockholders,  even  if 
present,  to  control  or  stop  their  action.  They  were  not  par- 
ties to  the  suit,  and  had  no  voice  in  its  disposition. 

It  was  at  least  a  question  for  the  jury,  and  not  for  the 
court,  upon  the  whole  record  as  to  what  in  fact  transpired, 
and  who  was  present,  who  took  part  in,  and  who  assented  to 
the  stipulation  relied  on.  The  court  could  not  say,  as  a  matter 
of  law,  under  this  record,  that  this  stipulation,  under  the  cir- 
cumstances, was  a  ratification,  on  the  part  of  the  corporation, 
of  the  act  of  the  president  in  employing  the  plaintiff  to  prose- 
cute the  suit  against  Crow.  It  took  more  than  a  mere  agree- 
ment of  these  contesting  parties,  made  perhaps  in  their  own 
interests,  to  bind  the  corporation. 

Objection  is  urged  to  the  action  of  the  court  in  permit- 
ting plaintiff  to  propound  to  certain  witnesses  called  in  his 
behalf  certain  questions,  for  the  purpose  of  laying  the  founda- 
tion for  and  fixing  the  amount  of  plaintiff's 
8'  .fence!  lliue     recovery.    These  questions  were  propounded 

hypothetical       touching  the  services  rendered  by  the  plain- 
questions. 

tiff  in  this  quo  warranto  proceeding.  The 
question  is  very  long,  and  covers  several  pages,  and  we  will 
only  set  out  that  portion  of  it  which  has  relationship  to  this 
branch  of  the  case. 
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Q.  Assuming  that  after  the  election  in  1910  this  heavy 
stockholder  [meaning  Crow,  who  was  the  defendant]  and  the 
stockholders  who  were  favorable  to  carrying  on  the  suit,  and 
who  employed  the  attorney  lined  up  in  the  election;  that, 
after  the  election,  a  case  was  brought  here  in  the  quo  warranto 
proceeding  to  test  the  right  of  the  then  officers  holding  posses- 
sion of  the  property,  and  controlling  the  corporation;  that 
the  attorney,  for  the  purpose  of  maintaining  his  standing  in 
this  case,  and  the  plaintiff's  standing  in  this  case,  defended 
the  right  of  his  clients,  or  the  right  of  the  then  president's 
position,  in  behalf  of  his  client;  that  a  compromise  was 
effected  there,  and  a  fifth  director  put  in,  appointed  by  the 
court ;  that  the  attorney  was  engaged  in  the  trial  of  the  quo 
warranto  case  and  kindred  cases  involving  that  election  for 
six  days  in  the  district  court,  and  argued  them,  these  argu- 
ments, time  spent  in  the  quo  warranto  case  referred  to,  all 
being  included  in  the  days  in  court,  some  twelve  days  hereto- 
fore mentioned,  and  then  having  stated  the  time  spent,  and 
the  services  rendered  in  the  main  case,  asked  the  witness — Q. 
what  would  you  say  the  reasonable  value  of  an  attorney's 
services  rendered  in  that  behalf,  as  a  sole  attorney  having 
charge  of  that  case  and  acting  for  the  Eastern  Telephone 
Company,  would  bet 

The  witness  answered,  "  $2,250  or  $2,500."  The  whole 
question,  which  is  not  herein  set  out  in  full,  contained  state- 
ments of  fact  which  may  have  been  known  to  the  attorney  pro- 
pounding the  questions,  but  which  do  not  appear  in  the  record. 
This  question  we  think  highly  improper  and  prejudicial,  al- 
though the  court  stated  to  the  jury  in  its  instructions  that  the 
only  question  for  it  to  determine  in  this  case  was  the  value  of 
the  services  rendered  by  the  plaintiff;  that  the  testimony,  as 
to  what  was  done  in  the  quo  warranto  case,  could  only  be 
considered  by  it  in  the  event  it  found  it  was  necessary  for  the 
plaintiff  to  render  these  services  in  order  to  prevent  the  dis- 
missal of  the  case  of  the  Eastern  Iowa  Telephone  Company 
against  Crow,  and  in  the  event  it  did  so  find,  then  it  might 
take  the  same  into  consideration  in  determining  the  value  of 
the  services  rendered  by  the  plaintiff  in  the  case  against  Crow. 

It  appears  that  the  plaintiff's  services  were  not  rendered 
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in  this  quo  warranto  case  for  the  defendant.  It  is  not  claimed 
that  the  defendant  employed  the  plaintiff,  and  how  the  plain- 
tiff can  recover  for  services  rendered  in  an  effort  to  prevent 
the  party  whom  he  serves  from  dismissing  the  suit  brought 
in  the  name  of  the  party  is  to  introduce  a  new  doctrine  into 
our  jurisprudence.  A  party  to  a  suit  has  always  the  right  to 
dismiss  a  case  brought  in  its  name. 

It  is  true  that  the  court,  during  the  time  that  this  long- 
involved  question  was  being  propounded,  at  one  point  in  the 
question,  sustained  the  objection  of  counsel  for  the  defendant, 
but,  notwithstanding  this,  counsel  continued  the  question, 
stating  many  things  that  were  not  shown  in  the  record  as  a 
basis  for  the  answer,  and  at  no  time  withdrawing  any  portion 
of  the  question.  Nor  did  the  court  limit  the  question  there- 
after to  the  matters  subsequently  drawn  out.  It  is  true  the 
court,  when  objection  was  urged  after  this  question  was  fin- 
ished, in  which  point  was  raised  that  the  question  involved 
many  things  not  shown  or  appearing  in  the  evidence,  and  con- 
tained facts  not  supported  by  the  evidence,  and  included 
other  services  than  that  rendered  in  the  case  upon  which  suit 
was  brought,  said:  "The  statements  that  are  claimed  mis- 
conduct were  taken  care  of  at  the  time.  These  are  not 
considered  in  the  question.  Eliminating  these,  the  objection 
is  overruled.  That  eliminates  the  first  part  of  the  question, 
and  some  portions  in  between."  The  court  did  not  indicate  to 
the  jury,  in  its  ruling,  what  part  of  the  question  referred  to 
as  the  first,  or  what  referred  to  as  portions  in  between,  was 
eliminated.  We  think  the  objection  to  the  whole  question,  in 
the  form  in  which  it  was  presented,  should  have  been  sus- 
tained, and  that  there  was  error  in  overruling.  No  matters 
should  be  injected  into  a  hypothetical  question  that  have  not 
support  in  the  evidence.  Especially  is  this  true  when  a  wit- 
ness is  called  to  place  an  estimate  on  the  value  of  services 
rendered,  based  upon  a  question  assuming  to  state  facts  as  a 
basis  for  such  estimate. 

It  is  apparent,  from  the  whole  record  made  in  this  case, 
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that  the  court  erred  in  allowing  the  jury  to  consider,  as  a 
basis  for  estimating  damages,  services  rendered  by  the  plain- 
tiff in  the  quo  warranto  case,  even  upon  the  theory  upon 
which  the  court  submitted  this  matter  to  the  jury.  It  appeals 
that  in  this  quo  warranto  proceeding  the  plaintiff  was  em- 
ployed by  the  party  to  the  suit  There  is  evidence  to  show 
that  he  has  not  received  full  payment  for  these  services  from 
his  client.  There  is  no  evidence  in  this  record  justifying  the 
court  in  submitting  the  first  count  in  any  form,  and  the  court 
erred  in  allowing  the  plaintiff  to  prove  the  value  of  services 
rendered  in  that  cause,  and  in  allowing  the  jury  to  consider 
such  evidence  in  estimating  the  amount  of  plaintiff's  recovery. 

There  are  other  errors  assigned,  but  we  think  they  are 
sufficiently  covered  by  what  has  been  said,  and  this  opinion 
has  already  proceeded  at  great  length. 

For  the  errors  pointed  out,  we  think  the  case  should  be 
reversed,  and  is  Reversed. 

Weaver,  C.  J.,  and  Deemer,  and  Withrow,  JJ.,  concur. 


Charles   Binder,   Plaintiff   and   Appellee,   v.   Chicago   & 
North  Western  Ry.  Co.,  Defendant  and  Appellant. 

Railroads:  injury  to  live  stock:  double  damages :  notice:  stat- 
1  ute.  The  owner's  right  to  recover  actual  damages  for  stock  killed 
or  injured  upon  a  railway  track,  by  reason  of  an  insufficient  right  of 
way  fence,  exists  independent  of  the  statute  authorizing  recovery 
of  double  damages  upon  refusal  to  pay  the  actual  loss  after 
service  of  notice  upon  the  company.  The  notice  provided  for  in 
that  statute  simply  lays  the  foundation  for  the  owner's  right  to 
double  damages,  and  it  is  his  duty  to  state  the  amount  of  his  loss 
accurately  and  in  good  faith  that  the  company  may  know  what 
his  claim  really  is;  and  if  in  bad  faith  he  fixes  his  loss  in  the 
notice  at  an  exorbitant  or  unreasonable  amount  he  cannot  recover 
double  damages,  as  that  would  permit  him  to  penalize  the  com- 
pany for  refusal  to  pay  an  exorbitant  demand. 
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Same:    notice  of  claim:    tender.    After  laying  the  foundation  for 

2  recovery  of  double  damages  by  service  of  the  statutory  notice  and 
fixing  therein  an  exorbitant  amount,  it  is  not  the  duty  of  the  rail- 
way company  to  tender  to  the  owner  of  stock  killed  or  injured  the 
amount  of  his  actual  loss  that  it  may  escape  the  penalty;  as  that 
would  be  placing  the  burden  upon  the  company,  at  its  hazard,  of 
determining  the  value  of  the  owner's  property  and  the  extent  of 
his  injury. 

Same:    amount  or  loss :    good  faith  claim  :     evidence:     submission 

3  OF  issue.  In  this  action  the  owner  fixed  the  amount  of  his  loss  in 
the  notice  at  $450  and  there  was  evidence  upon  the  trial  in  support 
of  his  claim,  and  by  defendant  that  his  loss  was  much  less.  Held, 
that  the  court  erred  in  not  submitting  the  good  faith  of  plaintiff's 
claim  to  the  jury. 

Same.    A  demand  for  loss  of  this  character  may  be  so  exorbitant  as  to 

4  amount  to  bad  faith  as  a  matter  of  law ;  as  where  the  owner  of  stock 
killed  gave  notice  that  his  loss  was  $450,  whereas  the  jury  found  it 
to  be  only  $275. 

Appeal  from  Story  District  Court.-*- Hon.  C.  G.  Lee,  Judge. 

Saturday,  December  13,  1913. 

Action  to  recover  double  damages  for  stock  killed  at  a 
point  where  the  defendant  company  had  a  right  to  fence. 
The  defendant  claimed  that  in  the  notice  served  by  the  plain- 
tiff under  section  2055  of  the  Code,  the  plaintiff,  acting  in  bad 
faith,  placed  the  amount  of  his  loss  at  a  sum  so  grossly  exag- 
gerated and  so  far  in  excess  of  the  actual  loss,  and1  so  far  in 
excess  of  the  amount  allowed  by  the  jury,  that  he  cannot,  as  a 
matter  of  law,  thereby  penalize  the  defendant,  or  that  the 
question  of  his  good  faith  ought  to  be  submitted  to  the  jury. 
— Reversed. 

Oeorge  A.  Underwood,  A.  A.  McLaughlin,  George  E.  Hise 
and  James  C.  Davis,  for  appellant. 

C.  M.  Hall,  E.  H.  Addison,  and  Ed.  M.  McCall,  for  ap- 
pellee. 
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Gaynob,  J. — September  1,  1911,  the  plaintiff,  Charles 
Binder,  filed  in  the  Story  county  district  court  his  petition, 
claiming  $900  as  double  damages  for  the  killing  of  two  horses 
by  the  defendant  railway,  alleging  the  animals  were  upon  the 
railway  tracks  by  reason  of  defective  right  of  way  fence. 
Attached  to  the  petition  was  a  copy  of  a  notice  and  affidavit 
in  writing,  served  upon  the  defendant  company  more  than 
thirty  days  prior  to  the  bringing  of  the  suit,  in  which  the 
plaintiff  states  the  value  of  the  horses,  at  the  time  of  the  kill- 
ing, to  be  $450.  Defendant,  in  addition  to  a  general  denial, 
admitted  the  serving  of  the  notice,  and  further  "denied  that 
said  horses  so  killed  and  so  injured  were  of  the  value  of  $450, 
and  alleged  that  plaintiff's  claim  of  $450  for  the  killing  and 
injuring  of  said  horses  is  a  grossly  exaggerated  one ;  that  such 
claim  was  not  made  in  good  faith,  and  was  and  is  grossly  ex- 
cessive in  amount,  and  same  was  made  for  the  purpose  of  ex- 
acting from  the  defendant  an  excessive  amount  for  the  killing 
of  said  horses,  and  because  of  said  claim  being  in  bad  faith 
and  grossly  excessive  in  amount,  plaintiff  will,  in  no  event,  be 
entitled  to  recover  double  damages  in  this  case."  Upon  the 
trial  of  the  cause,  the  court  refused  to  submit  to  the  jury  any 
question  as  to  the  good  faith  of  the  plaintiff  in  fixing  the  value 
of  the  animals  at  $450,  and  refused  to  submit  to  the  jury,  in 
any  manner,  the  right  of  the  plaintiff  to  recover  double  dam- 
ages under  the  issues  tendered  by  defendant.  The  jury  found, 
under  special  interrogatories  submitted,  that  the  actual  value 
of  the  animals  at  the  time  they  were  killed  was  $275,  and 
thereupon  returned  a  general  verdict  for  the  plaintiff  of  $550, 
and  judgment  was  entered  upon  the  verdict  against  the  de- 
fendant, $550,  and  from  this  judgment  the  defendant  appeals. 

Upon  this  appeal  no  question  is  made  by  appellant  as  to 
the  right  of  plaintiff  to  recover  and  have  judgment  for  the 
actual  value  of  the  property  as  determined  and  found  by  the 
jury  in  its  answer  to  the  special  interrogatory.  The  only 
question  here  for  our  determination  is,  whether  or  not  the 
court  erred  in  refusing  to  submit  to  the  jury  the  question  of 


Dec.  1913]  Binder  v.  Railway  Co.  553 

the  good  faith  of  the  plaintiff  in  fixing  the  value  of  the  prop- 
erty at  $450  in  the  notice  served  by  him,  and  upon  which  he 
predicates  his  right  to  double  damages. 

The  statute  authorizing  the  recovery  of  double  damages 
in  cases  of  this  kind  is  section  2055  of  the  Code  of  1897,  which 
provides  as  follows : 

Any  corporation  operating  a  railway,  and  failing  to 
fence  the  same  against  live  stock  running  at  large  and  main- 
tain proper  and  sufficient  cattle  guards  at  all  points  where 
l.  railboads:        the  right  to  fence,  or  maintain  cattle  guards 
stock3:  double     e**8*8*  shall  be  liable  to  the  owner  of  any  stock 
damage* :  killed  or  injured  by  reason  of  the  want  of 

statute.  such   fence   or   cattle   guards   for  the   full 

amount  of  the  damages  sustained  by  the  owner  on  account 
thereof  .  .  .  and,  to  recover  the  same,  it  shall  only  be 
necessary  for  him  to  prove  the  loss  of  or  injury  to  his  prop- 
erty. If  such  corporation  fails  or  neglects  to  pay  such 
damages  within  thirty  days  after  notice  in  writing  that  a  loss 
or  injury  has  occurred,  accompanied  by  an  affidavit  thereof, 
served  upon  any  officer  or  station  or  ticket  agent  employed 
by  said  corporation  in  the  county  where  such  loss  or  injury 
occurred,  such  owner  shall  be  entitled  to  recover  from  the 
corporation  double  the  amount  of  damages  actually  sustained 
by  him. 

The  defendant,  at  the  conclusion  of  all  the  testimony, 
asked  the  court  to  submit  to  the  jury  several  instructions 
upon  the  question  of  the  good  faith  of  the  plaintiff  in  demand- 
ing more  of  the  company  than  his  property  was  actually 
worth,  all  of  which  were  refused  by  the  court,  and  no  instruc- 
tions involving  the  same  thought  were  given  to  the  jury. 
The  instructions  asked  are  as  follows: 

If  you  find  from  the  evidence  that  plaintiff  in  his  notice 
for  double  damage  served  on  the  defendant  railway  company 
claimed  more  than  his  said  horses  were  worth,  and  that  he 
made  such  claim  with  the  purpose  and  intent  of  requiring  the 
railway  company  to  pay  more  for  said  horses  than  they  were 
reasonably  worth,  and  further  find  that  such  claim  was  made 
in  bad  faith,  then  you  are  instructed  that  plaintiff  will  in  no 
event  be  entitled  to  recover  double  damages  in  this  case. 
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If  you  find  from  the  evidence  that  plaintiff  knowingly 
demanded  of  defendant  more  than  his  horses  were  reasonably 
worth  at  the  time  they  were v  killed,  then  you  are  instructed 
that  his  demand  was  made  in  bad  faith,  and  that  he  will  not 
be  entitled  to  recover  in  this  action,  in  any  event,  more  than 
the  reasonable  value  of  the  said  horses  at  the  time  they  were 
killed. 

If  you  find  from  the  evidence  that  the  plaintiff,  in  his 
notice  claiming  double  damages,  fixed  an  unreasonable  amount 
in  stating  the  value  of  his  horses,  then,  if  you  so  find,  plain- 
tiff will  not  be  entitled  to  recover,  in  this  action,  double 
damages. 

If  the  plaintiff,  in  serving  notice  of  his  claim  for  double 
damages,  in  fixing  the  value  of  said  animals  at  $450,  fixed  a 
sum  unreasonably  more  than  the  fair  market  value  of  same, 
then  in  such  event  the  plaintiff  cannot  recover  more  than  the 
reasonable  market  value  of  the  animals  at  the  time  they  were 
killed. 

The  constitutionality  of  this  statute  authorizing  the  re- 
covery of  double  damages  was  raised  as  far  back  as  1864,  and 
it  was  contended  that  it  deprived  the  defendant  of  property 
without  due  process  of  law,  but  this  contention  was  held  not 
to  be  good,  it  being  held  that  the  Legislature  has  power  to  fix 
the  consequences  attending  the  failure  of  a  railway  company 
to  pay  the  actual  value  of  property  injured  or  destroyed  as 
contemplated  by  the  statute,  and  this  is  no  longer  a  mooted 
question  in  this  state.  The  purpose  and  object  of  this  statute 
is  to  enable  the  party  who  suffered  loss  at  the  hands  of  a 
railway  company,  under  circumstances  suggested  by  the 
statute,  to  receive,  from  the  company,  compensation  for  the 
actual  loss  or  injury  done  to  him  within  thirty  days  from  the 
time  of  the  injury,  if  he  so  elected,  and  to  impose  upon  the 
company  a  penalty  for  a  failure  to  pay  the  amount  of  the 
actual  loss  or  damage,  within  thirty  days  after  receiving 
notice  of  the  loss.  It,  therefore,  becomes  incumbent  upon  the 
plaintiff,  if  he  desired  to  insist  upon  the  penalty,  to  serve 
the  notice  upon  the  company  provided  for  in  the  statute. 

It  must  be  borne  in  mind  that  the  plaintiff's  right  to 
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recover  the  actual  damages  sustained  by  him  exists  inde- 
pendent of  this  provision  of  the  statute  which  entitles  him  to 
double  damages.  The  notice  is  the  foundation  of  his  right  to 
double  damages.  It  is  served  for  the  purpose  of  securing  an 
adjustment  of  the  actual  damage  within  thirty  days  from 
the  actual  service  of  the  notice,  and  is  designed  and  enacted 
for  the  purpose  of  forcing  the  defendant  company  to  pay  the 
actual  loss  or  damage  within  thirty  days  from  the  service  of 
the  notice,  or  submit  to  the  penalty  provided  as  a  consequence 
of  such  failure.  It  is  not  enacted  for  the  purpose  of  enabling 
the  party  injured  to  coerce  the  defendant  company  into  pay- 
ment of  more  than  the  actual  loss,  but  for  the  purpose  of 
bringing  about  a  speedy  adjustment  and  payment  to  the 
plaintiff  of  that  which  is  actually  due  him.  Therefore  it  is 
incumbent  upon  the  plaintiff,  when  he  serves  the  notice  and 
makes  his  demand  through  the  notice  for  an  adjustment  of 
the  settlement,  to  state  in  good  faith  the  amount  of  his  dam- 
age, so  that  the  company  may  know  what  his  claim  is.  To 
hold  that  the  plaintiff  can  fix  his  damage  at  any  sum,  how- 
ever exorbitant  or  unreasonable,  and  demand  of  the  company, 
through  the  notice,  an  adjustment  and  settlement  of  his  loss 
at  that  amount,  or  be  liable  for  double  the  actual  amount  due, 
is  to  hold  that  the  plaintiff  may,  for  instance,  fix  his  damage 
at  $500  when  his  actual  loss  is  only  $250,  and  demand  of  the 
company  $500  in  settlement  of  the  claim,  and  if  the  company 
fails  to  pay  the  amount  thus  demanded  within  thirty  days,  he 
may  sue  for  the  actual  value,  to  wit,  $250,  and  recover  the 
same  with  double  damages,  to  wit,  $500.  No  avenue  of  escape 
for  the  company.  It  must  pay  the  full  amount  demanded,  to 
wit,  double  the  value  of  the  property  in  the  first  instance,  or 
pay  it  at  the  end  of  a  lawsuit.  It  cannot  settle  with  the 
plaintiff  without  paying  double  the  amount  of  the  loss.  If  it 
defends  it  pays  double  the  amount  of  the  loss,  with  costs 
added.  Therefore  the  good  faith  of  the  plaintiff  in  his  demand 
is  a  proper  matter  for  the  consideration  of  the  jury  in  deter- 
mining the  question  of  double  damages. 
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The  plaintiff  primarily  is  not  entitled  to  doable  damages. 
The  right  rests  on  the  statute.  The  right  comes  to  him  under 
the  statute  by  virtue  of  the  wrongful  act  of  the  defendant  in 
withholding  payment  of  the  actual  damages  for  thirty  days 
after  receiving  notice  thereof.  To  entitle  him  to  double  dam- 
ages, he  must  lay  the  foundation  by  a  compliance  with  the 
statute,  and  his  right  is  primarily  founded  upon  the  wrongful 
conduct  of  the  defendant  in  withholding  payment  of  the 
actual  damages  for  thirty  days  after  notice  and  demand  in 
writing.  Therefore  he  must  proceed  in  good  faith  to  lay  his 
foundation  for  the  penalty  which  he  seeks  to  recover. 

There  are  many  cases  to  the  effect  that  penalties  cannot' 
be  recovered  unless  the  claimant  has  acted  in  good  faith,  and 
unless  the  facts  upon  which  he  predicates  his  right  to  the 
penalty  are  bottomed  on  good  faith.  One  of  these  cases  is 
JoUey  v.  Railroad  Company,  119  Iowa,  491.  This  was  an 
action  for  a  statutory  penalty.  A  railroad  company  refused 
to  redeem  certain  unused  tickets.  It  appeared  that  the  plain- 
tiff had  purchased  these  tickets,  not  for  use,  but  for  the  sole 
purpose  of  making  demand  for  their  redemption,  and  then 
suing  for  the  statutory  penalty  in  case  the  demand  was  re- 
fused. The  court,  in  passing  upon  that  question  said:  "We 
have  no  notion  of  aiding  any  one  in  any  such  enterprise  as 
plaintiff  embarked  in.  The  remedy  provided  is  for  those  pur- 
chasing tickets  of  passage  in  good  faith  and  for  actual  use. 
The  plaintiff  was  not  one  of  this  class.  His  scheme  was  to  per- 
vert a  statute  enacted  for  proper  purposes,  into  an  instrument 
of  revenge,  and  by  its  use  extort  money,  by  way  of  penalty, 
in  the  absence  of  any  wrong  the  lawmakers  intended  to 
remedy. ' ' 

In  the  case  of  Valleau  v.  C,  M.  &  St.  P.  By.  Co.,  73  Iowa, 
723,  a  case  certified  to  this  court  as  involving  a  question  of 
law,  the  court  said :  "Where  a  party  seeks  to  hold  a  railway 
company  for  double  damages  for  failure  to  pay  the  value  of 
the  animal  killed  or  injured  .  .  .  after  the  expiration  of 
thirty  days'  notice    .  can  he  hold  the  company  liable 
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for  such  doable  damages  where  he  elects  to  fix  the  value  of  the 
animal  killed  at  $60  in  said  notice  and  affidavit,  and  after  the 
thirty  days  files  his  sworn  petition,  alleging  the  value  of  said 
animal  to  be  $40? ' '  This  court,  answering  the  question,  said : 
' '  The  mere  fact  that  a  greater  amount  is  claimed  in  the  notice 
than  in  the  petition  should  not  prevent  a  recovery,  unless  it 
was  claimed  in  bad  faith  or  for  some  fraudulent  purpose. 
.  The  evidence  is  not  before  us,  but  it  does  appear 
that  the  affidavit  was  verified  by  an  agent  of  the  plaintiff, 
and  the  petition  by  the  latter.  Therefore  there  may  have 
been  an  honest  difference  of  opinion  as  to  the  value  of  the 
steer.  But,  be  this  as  it  may,  we  cannot  say,  as  a  matter  of 
law,  that  the  claim  was  made  in  bad  faith  because  an  amount 
greater  than  that  stated  in  the  petition  was  claimed  therein. 
If  the  defendant  conceived  that  the  claim  was  made  in  bad 
faith,  such  fact  should  have  been  pleaded  and  issue  joined 
thereon,  and  the  same  submitted  to  the  jury."  It  will  be 
noticed  in  this  case  that  the  defendant  tendered  no  issue  as 
to  the  bad  faith  of  the  plaintiff  in  demanding  more  in  his 
notice  than  he  sought  to  recover  in  the  action. 

The  case  of  St.  Louis,  Iron  Mountain  &  Southern  Rail- 
way Co.  v.  T.  J.  Wynne,  224  U.  S.  361  (32  Sup.  Ct.  493,  56  L. 
Ed.  799),  was  a  proceeding  in  error  to  the  Supreme  Court  of 
the  state  of  Arkansas,  to  review  a  judgment  which  confirmed 
a  judgment  of  the  circuit  court  of  Desha,  in  that  state,  exact- 
ing double  liability  and  an  attorney  fee  from  a  railroad  com- 
pany for  refusing  to  pay,  within  thirty  days,  a  demand  for 
the  killing  of  live  stock  by  one  of  defendant's  trains.  The 
Arkansas  statute  provided  that  the  railroad  company  should 
pay  the  owner  of  the  stock  killed  within  thirty  days  after 
notice  served  upon  the  railroad  company  by  such  owner ;  that 
a  failure  to  pay  within  the  thirty  days  entitled  the  owner  to 
double  the  amount  awarded  him  by  any  jury  trying  the  case, 
and  a  reasonable  attorney  fee,  but  that  if  he  failed  to  recover 
the  amount  sued  for,  then  he  should  only  recover  the  amount 
given  him  by  the  jury.    In  that  case,  before  the  suit  was  com- 
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menced,  the  plaintiff  served  notice  on  the  company,  fixing  his 
damage  at  and  demanding  of  the  company  $500.  This  the 
company  refused  to  pay.  In  the  suit  brought  after  the  notice 
was  served,  he  claimed  $400,  and  the  jury  gave  him  $400. 
The  court  entered  judgment  for  double  the  amount  allowed 
by  the  jury.  The  Supreme  Court  of  the  United  States,  in 
passing  upon  this  question,  said: 

Evidently,  therefore,  the  prior  demand  was  excessive  and 
the  company  rightfully  refused  to  pay  it.  And  yet  the 
statute  was  construed  as  penalizing  that  refusal  and  requiring 
a  judgment  for  double  damages  and  an  attorney's  fee.  In 
other  words,  the  application  made  of  the  statute  was  such  that 
the  company  was  subjected  to  this  extraordinary  liability  for 
refusing  to  pay  the  excessive  demand  made  before  the  suit. 
We  think  the  conclusion  is  unavoidable  that  the  statute,  as  so 
construed  and  applied,  is  an  arbitrary  exercise  of  the  power 
of  government,  and  violative  of  the  fundamental  rights  em- 
braced in  the  conception  of  due  process  of  law.  It  does  not 
merely  provide  a  reasonable  incentive  for  the  prompt  settle- 
ment, without  suit,  of  just  demands,  .  .  .  but  attaches 
onerous  penalties  to  the  nonpayment  of  extravagant  demands, 
thereby  making  submission  to  them  a  preferable  alternative. 
Thus  it  takes  property  from  one  and  gives  it  to  another, 
not  because  of  a  breach  by  the  former  of  a  duty  to  the  latter 
or  to  the  public,  but  because  of  a  lawful  exercise  of  an 
undoubted  right.  Plainly  this  cannot  be  done  consistently 
with  due  process  of  law,  and,  in  principle,  the  Supreme  Court 
of  the  state  has  so  held  since  its  decision  in  this  case. 


In  the  case  of  the  Pacific  Mutual  Life  Insurance  Co.  v. 
Carter,  reported  in  92  Ark.  378  (123  S.  W.  384)  (opinion 
handed  down  by  the  Supreme  Court  of  Arkansas,  November 
29, 1909),  the  plaintiff  sought  to  recover  on  a  policy  providing 
for  the  payment  of  one-third  of  $5,000  if  the  assured  should 
become  permanently  or  totally  blind  in  either  eye.  It  appears 
that  at  the  time  the  policy  was  issued  the  defendant  was  a 
brick  contractor,  and  warranted  himself  as  such,  and  as  super- 
intending such  work.    It  appears  that  at  the  time  he  received 
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the  injury  he  was  engaged  in  a  more  hazardous  occupation 
than  that  stated  in  the  policy,  and  that  by  the  terms  of  the 
policy,  if  the  injury  came  about  while  he  was  engaged  in  a 
more  hazardous  occupation  than  the  one  in  which  he  was  en- 
gaged at  the  time  the  policy  was  issued,  then,  instead  of  being 
entitled  to  one-third  of  the  $5,000,  he  was  entitled  to  only 
$1,444.44  for  the  same  injury.  It  appears  that  he  demanded 
one-third  of  $5,000.  It  appears  that  he  sued  the  company  for 
one-third  of  $5,000,  or  $1,666.66;  that  the  evidence  showed 
he  was  entitled  to  recover  only  the  $1,444.44.  At  the  conclu- 
sion of  the  evidence  the  plaintiff  requested  and  the  court  di- 
rected a  verdict  for  the  plaintiff  for  $1,444.44,  together  with 
a  penalty  of  12  per  cent,  and  attorney's  fees  for  the  failure 
of  the  defendant  to  pay  that  amount  to  the  plaintiff,  though 
more  was  demanded  in  the  notice.  The  Supreme  Court  of 
Arkansas,  in  passing  upon  the  action  of  the  lower  court  in 
assessing  the  penalty,  said : 


The  court  has  declared  valid  the  statute  allowing  a 
penalty  and  attorney's  fees  as  against  insurance  companies. 
.  .  .  But  the  act  makes  the  company  liable  for  failure  to 
pay  the  loss  'after  demand  made  therefor.'  The  statute  thus 
contemplates  that  there  shall  be  a  demand.  A  recovery  for 
penalty  and  attorney's  fee  cannot  be  had  when  complainant 
makes  demand  for  more  than  he  is  entitled  to  recover.  It 
could  never  have  been  the  purpose  of  the  Legislature  to  make 
the  insurance  companies  pay  a  penalty  and  attorney's  fees 
for  contesting  a  claim  that  they  did  not  owe.  Such  an  act 
would  be  unconstitutional.  The  companies  have  the  right 
to  resist  the  payment  of  a  demand  that  they  do  not  owe. 
When  the  plaintiff  demands  an  excessive  amount  he  is  in  the 
wrong.  The  penalty  and  attorney's  fee  is  for  the  benefit  of 
the  one  who  is  only  seeking  to  recover,  after  demand,  what  is 
due  him  under  the  terms  of  his  contract,  and  who  is  compelled 
to  resort  to  the  courts  to  obtain  it.  The  appellee  by  asking 
judgment  for  $1,444.44  conceded  that  he  was  demanding  more 
in  his  complaint  than  he  was  entitled  to  receive.  The  judg- 
ment for  the  penalty  and  attorney's  fee  is  therefore  set  aside, 
and  the  judgment  of  the  circuit  court  will  be  affirmed  for 
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$1,44444,  with  interest  from  the  date  of  judgment  at  6  per 
cent. 

The  statute  under  consideration  awards  double  damages 
to  one  who  is  only  seeking  to  recover,  after  notice,  what  he  is 
legally  entitled  to  under  the  statute,  to  wit,  the  fair  and  rea- 
sonable market  value  of  the  property  lost  or  injured,  and 
when  he  demands  more  than  that,  as  a  basis  for,  or  an  induce- 
ment to,  settlement  before  suit,  he  is  in  the  wrong.  He  has 
demanded  of  the  company  more  than,  under  the  law,  he  is 
entitled  to  receive,  and  the  company  ought  not  to  be  penalized 
for  contesting  wrongful  or  exorbitant  demands.  The  demand 
is  the  basis  of  the  right  to  recover  double  damages,  and  there- 
fore good  faith  is  required  in  making  the  demand.  The  pol- 
icy and  object  of  the  law  is  to  require  the  companies,  within 
thirty  days,  to  pay  the  actual  damages  without  litigation,  or 
suffer  the  penalty.  The  company  is  always  liable  for  the 
actual  damages.  The  penalty  attaches  for  failure  to  pay 
within  thirty  days  after  notice,  and  therein  appears  the  ne- 
cessity for  an  honest  demand  and  an  honest  statement  of  the 
amount  of  the  loss. 

■ 

It  is  argued  that  the  company  might,  within  the  thirty 
days,  have  tendered  to  the  plaintiff  the  actual  damages,  and 
thereby  escape  the  penalty.  This  is  placing  the  burden  on 
2.  same:  notice  the  defendant  to  determine,  at  its  hazard,  the 
tender.  value  of  the  plaintiff's  property,  or  the  extent 

of  the  injury  thereto.  If  defendant  should  make  an  honest 
tender,  and  in  good  faith  offer  to  pay  the  actual  value  of  the 
property  as  ascertained  by  it,  even  after  most  diligent  inquiry, 
yet  if  the  jury  upon  the  trial  found  the  value  of  the  property 
one  cent  more  than  was  thus  tendered  by  the  company,  the 
defendant  would  be  liable  for  the  penalty  under  this  con- 
struction of  the  statute,  notwithstanding  defendant's  good 
faith  and  honest  purpose. 

Further,  the  plaintiff  is  in  a  far  better  position  to  know 
the  value  of  his  property  and  the  extent  of  his  injury.  At 
least,  it  is  not  unfair  to  him  to  hold  that  he  should  act  hon- 
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estly,  and  that  he  should  in  good  faith  state  such  loss  before 
suit  as  a  basis  for  double  damages  if  he  wishes  to  recover  the 
penalty.  He  loses  nothing  by  a  failure  to  prove  a  grossly 
exaggerated  demand  except  the  penalty,  and,  to  recover  the 
penalty  he  must  lay  the  foundation  for  such  a  recovery  by  in 
good  faith  stating  the  amount  of  his  loss  that  it  may  be 
adjusted  by  the  company  without  suit,  and  without  penalty 
and  costs.  A  tender  by  the  company  is  necessary  to  escape 
costs,  but  not  to  escape  the  penalty. 

The  plaintiff  demanded  in  his  notice,  as  a  basis  of  adjust- 
ment before  suit,  $450,  and  impliedly  stated  that  that  was  the 
actual  damage  he  had  sustained.  The  jury  found  the  value 
of  the  property  or  the  damage  thereto,  to  be  $275,  and,  for 
the  purpose  of  this  case,  that  must  be  assumed  to  be  the 
amount  of  plaintiff's  damage. 

It  is  contended,  however,  that  there  is  no  proof  of  bad 
faith ;  that  the  plaintiff  sued  for  the  amount  demanded  in  his 
notice ;  that  as  a  witness  for  himself  he  testified  that  was  the 

value  of  the  property  destroyed:  that  other 

8.  Samb:  amount 

of  loss :  eood     witnesses,  on  the  part  of  the  plaintiff,  so 

faitn   claim:  '  r  v  1 

8ubm?s<Bion         testified.     There   was  evidence   for  the   de- 
of  issue.  fendant  fixing  the  value  at  much  less.    The 

jury  ascertained  and  found  the  value  to  be  $275,  or 
$175  less  than  plaintiff  demanded,  less  than  the  amount 
fixed  by  the  plaintiff  as  a  basis  of  adjustment  be- 
fore suit.  This  is  in  itself  evidence  of  bad  faith  upon  which 
the  jury  might  have  well  found  that  the  value  fixed  in  the 
notice,  as  a  basis  of  settlement  before  suit,  was  not  made  in 
good  faith.  If  plaintiff's  contention  in  this  case  is  to  be  up- 
held, then  any  sum,  however  extravagant,  may  be  fixed  as  a 
basis  of  settlement  before  suit,  and  lay  the  foundation  for 
v  recovering  double  the  actual  value  of  the  property  actually 
destroyed,  thus  defeating  the  very  object  and  purpose  of  the 
statute,  and  rendering  it  an  instrumentality  of  oppression 
rather  than  as  a  means  for  securing  the  rights  of  the  plaintiff 
without  expensive  litigation. 

Vol.  162  Ia.— 36 
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But  it  is  contended  that  it  is  placing  no  greater  burden 
on  the  defendant  than  it  ought  to  bear  if  the  law  requires  of 
the  defendant  that,  within  thirty  days,  it  tender  to  the  plain- 
tiff the  amount  of  the  actual  loss  which  the  plaintiff  has  sus- 
tained so  the  plaintiff  may  accept  it  or  reject  it ;  that,  by  so 
doing,  it  might  escape  the  penalty  provided  in  the  statute. 
This  contention  is  not  sound  because,  if  plaintiff's  theory  is 
true,  the  defendant  might  act  in  the  best  of  faith,  and,  with 
an  honest  purpose  to  adjust  and  settle  the  loss,  tender  to  the 
plaintiff  what  it  honestly  believes  to  be  the  actual  loss,  and 
yet,  if  upon  the  trial  it  is  ascertained  that  the  actual  damage 
is  more,  even  to  the  amount  of  one  cent,  than  that  tendered 
to  the  plaintiff,  defendant  is  liable  for  double  damages.  This 
would  require  the  defendant,  to  be  within  the  zone  of  safety, 
to  tender  to  the  plaintiff  more  than  seemed  to  be,  to  the  com- 
pany, the  fair  value  of  the  property,  or  at  least  the  exact 
amount  found  by  the  jury,  in  order  to  escape  the  penalty. 
But  not  so  with  the  plaintiff.  The  plaintiff  under  the  issue 
here  tendered  is  not  required  to  state  the  exact  amount  of  his 
loss  in  his  notice,  but  he  is  required  to  act  in  good  faith  in 
ascertaining,  fixing,  and  demanding  his  damage  and  no  more. 
Good  faith  is  the  plaintiff's  shield,  but  if  he  does  not  act  in 
good  faith,  if  he  fixes  the  value  of  his  property  at  an  unrea- 
sonable amount  as  a  basis  for  settlement,  and  demands  an 
exorbitant  amount  of  the  company  as  a  basis  for  readjustment 
without  suit,  he  loses,  not  the  value  of  his  property  de- 
stroyed, but  the  penalty  which  he  seeks  to  exact  from  the 
company.  We  do  not  feel  justified  in  adopting  any  such  rule, 
or  in  so  construing  the  statute  under  consideration.  We 
think,  therefore,  the  court  erred  in  refusing  to  submit  to  the 
jury  for  its  determination  the  good  faith  of  the  plaintiff  as 
a  basis  for  recovering  double  damages. 

In  Yazoo  &  Mississippi  Valley  Railroad  Co.  v.  Jackson 
Vinegar  Co.,  decided  by  the  United  States  Supreme  Court, 
December  2, 1912,  and  reported  in  226  U.  S.  217  (33  Sup.  Ct 
40,  57  L.  Ed.  193),  the  court  had  before  it  the  construction 
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of  the  penal  statute  of  the  nature  of  the  one  under  consid- 
eration in  this  case.  The  action  was  to  recover  damages  from 
the  railway  company  for  partial  loss  of  a  shipment  of  vinegar, 
together  with  the  penalty  for  a  failure  to  pay  the  loss  within 
sixty  days  from  the  filing  of  written  notice  of  the  loss  or 
damage.  The  statute  under  consideration  in  that  case  pro- 
vided: ''Railroads  .  .  .  are  required  to  settle  all  claims 
for  lost  or  damaged  freight  .  .  .  within  sixty  days  from 
the  filing  of  written  notice  of  the  loss  or  damage  with  the 
agent  at  the  point  of  destination ;  .  .  .  a  common  carrier 
failing  to  settle  such  claim  .  .  .  shall  be  liable  to  the 
consignee  for  $25.00  damages  in  each  case,  in  addition  to 
actual  damages."  The  facts  in  the  case  showed  that  the 
plaintiff  gave  notice  of  its  claim,  in  the  manner  prescribed  by 
the  statute,  placing  its  damage  at  $4.76,  and,  upon  the  rail- 
road company's  failure  to  settle  within  sixty  days,  sued  to 
recover  that  sum  in  the  statutory  penalty.  Upon  the  trial, 
the  damages  were  assessed  at  the  sum  stated  in  the  notice, 
and  the  judgment  was  given  therefor  with  the  penalty.  With 
these  facts  before  it,  that  court  in  deciding  the  case  used  the 
following  language : 

Thus  the  claim  presented  in  advance  of  the  suit,  and 
which  the  railroad  company  failed  to  settle  within  the  time 
allotted,  was  fully  sustained.  As  applied  to  such  a  case, 
.  .  .  the  statute  is  not  repugnant  to  either  the  due  process 
of  law  or  the  equal  protection  clause  of  the  Constitution,  but, 
on  the  contrary,  merely  provides  a  reasonable  incentive  for 
the  prompt  settlement,  without  suit,  of  just  demands  of  a 
class  admitting  of  special  legislative  treatment.  .  .  .  Al- 
though seemingly  conceding  this  much,  counsel  for  the  railroad 
company  urged  that  the  statute  is  not  confined  to  cases  like 
the  present,  but  equally  penalizes  the  failure  to  accede  to  an 
excessive  or  extravagant  claim;  in  other  words,  that  it  con- 
templates the  assessment  of  the  penalty  in  every  case  where 
the  claim  presented  is  not  settled  within  the  time  allotted, 
regardless  of  whether,  or  how  much,  the  recovery  falls  short 
of  the  amount  claimed.  But  it  is  not  open  to  the  railway 
company  to  complain  on  that  score.    It  has  not  been  penalized 


* 
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for  failure  to  accede  to  an  excessive  or  extravagant  claim, 
but  for  failure  to  make  reasonably  prompt  settlement  of  a 
claim  which,  upon  due  inquiry,  has  been  pronounced  just  in 
every  respect. 

We  think  the  court  erred  in  failing  to  submit  to  the  jury 
the  question  of  the  good  faith  of  the  plaintiff  in  demanding 
more  of  the  company  than  the  actual  value  of  the  property 
claimed  to  have  been  destroyed,  and  the  cause  might  well  be 
reversed  for  this  error  alone. 

There  is  no  question  but  that  the  demand  may  be  so 
extravagant,  so  disproportionate  to  the  actual  loss,  that  the 
court  may  say,  as  a  matter  of  law,  that  the  plaintiff  acted  in 

bad  faith  in  making  it,  and,  in  this  case  the 
majority  of  the  court  are  of  the  opinion  that 
the  plaintiff,  as  a  matter  of  law,  acted  in  bad  faith  in  de- 
manding, as  a  basis  for  settlement  before  suit,  $450,  when,  as 
a  matter  of  fact,  as  shown  by  the  verdict  of  the  jury,  his 
actual  loss  was  only  $275.  The  case  is  therefore  reversed  and 
remanded,  with  directions  to  the  court  to  enter  judgment  for 
the  plaintiff  for  $275,  with  interest  thereon  from  the  date  of 
the  verdict,  and  for  costs.  The  costs  of  this  appeal  are  or- 
dered taxed  to  the  plaintiff. — Reversed  and  remanded. 

Weaver,  C.  J.,  and  Deemer,  Withrow,  Evans,  Ladd, 
and  Preston,  JJ.,  concur. 


Charles  Spencer,  Appellee,  v.  W.  N.  Taggabt,  Appellant 

Fraud:  pecuniary  interest  of  defendant:  liability:  evidence 
1  The  gist  of  a  charge  of  fraud  is  that  the  plaintiff  has  been  de- 
ceived and  suffered  damage  thereby,  and  the  question  of  whether 
defendant  may  have  lost  or  gained  by  the  transaction  is  not  con- 
trolling. In  this  action  to  recover  money  paid  on  the  purchase 
price  of  land,  because  of  defendant's  misrepresentations  concerning 
its  character,  the  fact  that  defendant  was  acting  in  a  representative 
capacity  and  forwarded  the  sum  received  to  his  principal,  did  not 
affect  his  liability. 
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Same:  instruction:  prejudice.  Where  the  jury  in  an  action  for 
2  frand  in  the  sale  of  land  could  only  have  returned  a  verdict  for 
plaintiff  under  the  evidence,  the  error,  if  any,  of  an  instruction 
assuming  that  defendant  received  that  portion  of  the  price  paid, 
when  he  had  in  fact  forwarded  the  same  to  his  principal,  was  not 
prejudicial,  on  the  theory  that  no  prejudice  would  result  to  him  by 
requiring  him  to  return  it. 


Appeal  from  Audubon  District  Court. — Hon.  A.  B.  Thor- 

nell,  Judge. 

Monday,  December  15, 1913. 

Action  for  damages  based  on  false  representations  on 
the  sale  of  land.  Defendant,  as  agent,  induced  plaintiff  to 
purchase  certain  land  of  his  principal  by  falsely  representing 
the  character  of  the  land,  thereby  inducing  plaintiff  to  pay 
defendant  the  sum  of  $600  as  part  payment  on  the  purchase 
price. — Affirmed. 

Cosson  &  Boss  and  J.  M.  Graham,  for  appellant. 

Matnz  &  White,  for  appellee. 

Gaynob,  J. — The  defendant  is  the  agent  of  the  Stewart 
&  Mathews  Company,  Limited,  of  Canada,  and,  as  such,  was 
engaged  in  the  business  of  selling  real  estate  for  said  com- 
pany.   He  had  his  office  at  Audubop,  Iowa. 
lm  Er^taterSt*    The   plaintiff   claims:    That   the    defendant 

of  defendant:  i»   •.    j   t_  •       A  i_  _a   •  iax 

liability:  solicited  him  to  purchase  certain  real  estate 

of  said  company,  through  his  agency,  and, 
at  the  time,  represented  to  the  plaintiff  that  the  land  was  of 
first-class  quality,  free  from  rocks  and  gulches.  That  in  the 
six  hundred  and  forty  acres  there  was  not  to  exceed  ten  acres 
of  waste  land. :  That  he  had  examined  the  land  and  spoke 
from  his  own  knowledge  and  told  the  plaintiff  that  he  would 
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find  the  land  just  as  he  represented  it;  that  plaintiff,  at  the 
time,  had  not  examined  the  land,  and  had  no  means  of  knowl- 
edge or  information,  concerning  the  condition  and  quality  of 
the  land,  except  such  as  was  given  him  by  the  defendant 
That  on  the  3d  day  of  October,  1909,  the  plaintiff,  relying 
upon  the  statements  of  the  defendant,  and  believing  the  same 
to  be  true,  entered  into  a  contract  with  the  defendant,  as 
agent  of  said  company,  for  the  purchase  of  section  7,  town- 
ship 43,  M.  3,  in  the  province  of  Saskatchewan,  Canada.    That 
the  stipulated  price  was  $7,040.     That  he  was  induced  to 
enter  into  said  contract  by  reason  of  the  statements  and  rep- 
resentations of  the  defendant  aforesaid,  touching  the  land. 
That  he  made  a  payment  upon  said  contract,  about  said  time, 
of  $600.    That  defendant,  at  the  time  he  made  said  representa- 
tions, knew  that  they  were  false  and  made  them  with  the  ex- 
press and  specific  intent  of  defrauding  the  plaintiff,  and  to 
induce  him  to  enter  into  said  agreement  of  purchase.     On 
the  15th  day  of  February,  1910,  the  plaintiff  made  an  examina- 
tion of  the  above-described  real  estate.     That,  upon  such 
examination,  he  found  the  land  to  be  rocky,  sandy,  and  cut 
up  and  traversed  by  a  large  and  deep  coulee,  which  cut  into 
and  passed  through  three  of  the  four  quarters  of  said  section 
and  rendered  the  same  greatly  reduced  in  value  for  agri- 
cultural purposes.     That  there  were  at  least  one  hundred 
acres  of  waste  land  on  said  section.    That  all  the  representa- 
tions made  by  defendant  aforesaid  were  false.    Wherefore  he 
asked  judgment  against  the  defendant  for  $600. 

The  defendant,  for  answer  to  plaintiff's  petition  afore- 
said, states  that  he  denies  each  and  every  allegation  therein 
contained,  except  as  hereinafter  expressly  admitted. 

He  admits  that  on  or  about  the  3rd  day  of  October,  1909, 
he  was  acting  as  the  agent  of  Stewart  &  Mathews  Company, 
Limited,  and  was  engaged  in  the  business  of  selling  Canadian 
real  estate  at  Audubon,  Iowa.  That  on  or  about  the  12th  day 
of  October,  1909,  the  plaintiff  made  an  application  for  the 
purchase  of  land,  in  writing,  as  follows : '  Application  for  the 
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purchase  of  land.  Audubon,  Iowa,  October  12, 1909.  Stewart 
&  Mathews  Co.,  Ltd.,  305  Jackson  St.,  St.  Paul,  Minn.  The 
undersigned  hereby  applies  to  purchase  subject  to  the  usual 
conditions  of  the  company,  the  following  described  land,  all 
of  section  seven  (7),  in  township  forty-three  (43),  range 
fifteen  (15),  west  of  the  third  meridian,  containing  640  acres 
at  $11.00  per  acre,  total  consideration  being  $7,040.00,  and 
inclose  herewith  $600.00  in  part  payment  of  the  down  payment 
and  agrees  to  pay  $2,000.00,  the  balance  of  the  down  payment 
on  March  1,  1910,  and  the  balance  of  the  purchase  price  in 
five  equal  annual  consecutive  installments  with  interest  at 
6  per  cent  per  annum,  commencing  October  1,  1909.  If  this 
application  is  accepted,  the  undersigned  will  execute  a  con- 
tract for  the  purchase  of  the  above-described  land  when 
requested.  If  the  undersigned  fails  to  complete  the  down 
payment  in  the  time  specified,  or  to  execute  the  contract,  he 
shall  forfeit  the  payment  made  thereon  as  liquidated  damages. 
If  for  any  reason  this  application  is  not  accepted  by  the 
company,  the  money  paid  thereon  shall  be  returned  to  the 
undersigned.  This  application  is  made  after  a  careful  read- 
ing and  full  understanding  of  the  same,  and  the  undersigned 
agrees  to  rely  entirely  upon  his  own  knowledge  of  the  land 
and  not  upon  any  representations  made  by  others  as  to  its 
character  or  value.  All  remittances  must  be  made  in  favor 
of  Stewart  &  Mathews  Co.  Ltd.,  either  by  draft,  certified 
check,  or  express  order.  Make  papers  in  name  of  Charles 
Edgar  Spencer.  P.  O.  Audubon  County  of  Iowa,  State, 
Occupation,  farmer.  Charles  Edgar  Spencer.'  The  de- 
fendant expressly  denies  that  he  made  to  the  plaintiff  any 
representations  which  were  false,  fraudulent,  or  misleading. 

Plaintiff  testified  substantially  as  follows: 

I  am  the  plaintiff  in  this  case.  I  have  known  Mr. 
Taggart  for  four  years.  I  have  talked  with  him  about  Canada 
lands.  I  was  in  his  office  in  Audubon,  Iowa,  the  latter  part 
of  September,  1909.  He  said  he  had  for  sale  a  large  tract  of 
land  near  North  Battleford,  Saskatchewan,  for  which  he  was 
asking  $11  per  acre.  He  said  it  was  good  land.  About  two 
weeks  subsequent,  I  was  at  his  office  and  talked  with  him  in 
reference  to  Canada  land.  He  said  it  was  all  sold  except 
three  or  four  pieces.  I  asked  him  what  kind  of  land  it  was. 
He  said  that  he  had  one  extra  fine  section  left,   section 
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7 — 43 — 15.  Told  him  that  I  did  not  like  to  buy  without 
seeing  it.  He  said  that  he  would  explain  that  to  me,  and 
that  I  would  find  it  just  as  he  said  it  was.  He  said  that  there 
was  a  coulee  in  it.  I  asked  him  what  a  coulee  was,  and  he 
said  that  it  was  just  a  small  ditch,  like  we  have  here.  He 
said  that  there  was  not  to  exceed  10  acres  in  the  coulee.  He 
said  that  he  had  been  upon  the  land ;  that  there  were  a  few 
rocks  upon  the  edge  of  the  coulee.  I  told  him  that  I  did  not 
want  anything  that  was  near  the  river  or  it  was  likely  to  be 
sandy  and  rocky,  and  he  said  that  this  was  a  mile  from  the 
river  land,  back  a  mile  from  it.  He  did  not  say  that  there 
was  any  branches  to  the  coulee.  I  did  not  know  what  a  coulee 
was  at  that  time.  I  relied  upon  and  believed  the  statement 
of  Mr.  Taggart  at  that  time.  Went  up  the  following  Feb- 
ruary to  see  the  land,  and  found  a  great  deep  gulch  or  canon 
through  the  land.  It  entered  the  section  in  the  northeast 
corner  and  ran  to  the  southwest,  and  passed  out  of  the  section 
at  the  southwest  corner.  The  coulee  was  350  or  400  rods 
long,  and  has  an  average  width  of  perhaps  thirty  rods. 
Found  a  smaller  coulee  branching  from  the  northwest  from 
the  main  coulee.  It  is  fifty  rods  or  sixty  rods  long  and  from 
twenty  to  twenty-five  rods  wide,  with  walls  forty  to  fifty 
feet,  I  should  judge.  Would  judge  there  is  eighty  acres  in 
the  main  and  branch  coulee.  Found  three  corners  of  this 
section.  In  my  judgment  the  fourth  corner  was  in  the  Sas- 
katchewan river.  The  corner  down  by  the  river  was  low  and 
brushy,  and  the  bank  leading  to  this  fiat  was  very  steep,  about 
forty  or  fifty  feet  high.  This  flat  was  covered  with  willows 
and  scrub  Cottonwood.  There  is  about  thirty  acres  in  this 
flat,  and  it  is  no  good  for  anything.  Saw  Mr.  Taggart  at  his 
home  in  Audubon  when  I  returned.  Told  him  that  I  would 
not  take  the  land,  for  it  was  not  what  he  told  me  it  was. 
Told  him  that  he  said  it  was  a  small  ditch,  and  it  was  a  regular 
canon.  Taggart  said  that  he  was  very  sorry  I  did  not  like 
it,  and  that  was  all.  I  told  him  that  it  was  not  a  mile  from 
the  river,  and  he  did  not  deny  it.  Told  him  I  wanted  my 
money  back.  He  never  had  paid  me.  At  the  time  I  signed  the 
application,  I  bought  a  draft  for  $600  and  gave  it  to  Mr. 
Taggart.  The  draft  was  payable  to  Stewart  &  Mathews. 
Mr.  Taggart  mailed  it  to  the  Arm.  The  land  was  owned  by 
Stewart  &  Mathews. 

As  to  the  character  of  the  land  in  controversy,  the  testi- 
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mony  of  the  plaintiff  is  corroborated,  in  every  respect,  by  the 
testimony  of  other  witnesses  introduced  by  the  plaiintiff  on 
the  trial. 

The  only  testimony  offered  by  the  defendant  was  as  fol- 
lows: "My  name  is  E.  N.  Taggart,  and  I  am  the  defendant 
in  this  case.  In  the  fall  of  1909,  I  was  in  the  real  estate 
business,  selling  Canadian  estate  for  Stewart  &  Mathews  Com- 
pany, of  St.  Paul,  Minn.  I  had  a  conversation  with  Mr. 
Spencer  some  time  in  October,  1909.  He  said  he  would  buy 
the  whole  section  if  he  could  buy  it.  We  made  out  the  appli- 
cation and  Mr.  Spencer  signed  it." 

There  is  no  complaint  of  the  instructions  given  by  the 
court,  except  that,  in  instructing  the  jury,  the  court  said : 

Now,  it  appears  from  the  evidence,  without  conflict,  that 

in  October,  1909,  the  defendant  was  the  agent  of  Stewart  & 

Mathews  Company,  and  was  engaged  in  selling  land  for  said 

samb-  company;  that,  about  said  time,  he  solicited 

instruction:       the  plaintiff  to  buy,  and  the  plaintiff  did 

p        ***  agree  to  purchase,  640  acres  of  land,  buying 

the  land  described  in  the  evidence,  and  paid  defendant  the 

sum  of  $600  on  the  purchase  price.    (And  further,  in  stating 

to  the  jury)  that,  if  the  plaintiff  is  entitled  to  recover,  the 

measure  of  his  recovery  will  be  the  sum  of  $600,  which  the 

evidence  shows,  without  conflict,  was  paid  by  plaintiff  to  the 

defendant  as  part  of  the  purchase  price  of  the  land. 

Complaint  is  made  that,  through  this  instruction  the 
court  assumed  that  the  plaintiff  had  paid  to  the  defendant 
the  sum  of  $600,  while  the  evidence  shows  that  the  plaintiff 
bought  a  draft  for  $600  and  gave  it  to  Taggart,  and  that  the 
draft  was  made  payable  to  Stewart  &  Mathews  Company,  and 
sent  by  Taggart  to  them.  It  is  claimed  by  the  defendant  that 
this  was  prejudicial  for  the  reason  that  it  assumed  that  de- 
fendant had  received  the  money  and  that  the  jury  might  be 
led  to  believe  that  no  prejudice  could  result  to  him,  by  re- 
quiring him  to  return  it,  if  he  had  received  it.  There  is  no 
question  that  this  draft  for  $600  was  delivered  by  the  plain- 
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tiff  to  the  defendant;  no  question  but  that  he  obtained  this 
draft  by  reason  of  the  representations  made  by  him  to  the 
plaintiff.  Further  in  the  application  which  the  defendant 
took  from  the  plaintiff,  as  hereinbefore  set  out,  he  treated  the 
draft  as  money,  and  in  this  application  it  is  said,  "Inclosed 
herewith  find  $600  in  part  payment  down/' 

Now  as  a  matter  of  fact,  if  the  record  had  shown  that, 
instead  of  a  draft,  the  plaintiff  had  delivered  to  the  agent 
$600  in  cash,  would  his  liability  be  less,  if  the  evidence  further 
disclosed  that  he  had  remitted  the  $600,  so  wrongfully  re- 
ceived by  him  to  his  principal!  The  question  is  not  whether 
the  defendant  receives  any  benefit  from  his  fraud,  but 
whether  the  fraud  has  worked  an  injury  upon  the  plaintiff, 
and  the  amount  of  the  injury  so  wrought  by  the  fraudulent 
practice.    In  this  case,  it  was  clearly  $600. 

There  was  no  evidence  offered  by  the  defendant  disput- 
ing any  material  fact  relied  upon  by  the  plaintiff  for  recover}'. 
There  is  no  question  but  that  the  defendant  received  this 
draft  as  money,  and  in  part  payment  for  the  purchase  price 
of  the  land.  So  far  as  this  controversy  is  concerned,  the 
question  of  benefit  to  the  defendant  is  not  a  proper  element, 
only  in  so  far  as  it  tends  to  prove,  or  disprove,  the  allegations 
of  fraud ;  as  tending  to  show  a  lack  of  motive  on  the  part  of 
the  defendant  to  perpetrate  the  fraud.  But  the  evidence  of 
the  fraud  is  so  clearly  put  forth  in  this  record,  and  the  fact 
so  well  established,  and  nowhere  controverted,  that  this  view 
of  the  evidence  leaves  this  fact  with  so  little  probative  force 
upon  that  issue  that  it  cannot  be  seriously  considered.  The 
gravamen  of  the  charge  of  fraud  is  that  the  plaintiff  was 
deceived  thereby  to  his  injury,  and  not  whether  the  defend- 
ant has  lost  or  gained.  This  question  has  been  discussed  and 
settled  in  numerous  cases.  See  Leonard  v.  Springer,  197  HI. 
532  (64  N.  E.  299) ;  Carpenter  v.  Wright,  52  Kan.  221  (34 
Pac.  798),  in  which  the  rule  is  recognized  that  a  person  mak- 
ing false  representations  may  be  liable  for  the  loss  occasioned, 
although  he  may  have  had  no  direct  interest  in  the  transac- 
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tion,  nor  received  any  of  the  consideration.  In  Leonard  v. 
Springer,  supra,  the  court  said:  "In  an  action  for  damages 
for  deceit  in  placing  on  the  market  valueless  notes  in  pursu- 
ance of  a  scheme  to  defraud,  it  is  immaterial  to  the  defend- 
ant's liability  that  he  did  not  obtain  any  of  the  plaintiff's 
money ;  he  being  liable,  not  because  of  benefit  to  himself,  but 
for  the  wrongful  act,  and  the  consequent  injury  to  the  plain- 
tiff." See,  also,  supporting  this  rule,  McOibbons  v.  Wilder, 
78  Iowa,  531,  and  cases  therein  cited. 

However,  we  are  satisfied  that,  under  the  whole  record, 
the  plaintiff  was  entitled  to  the  verdict  he  received,  and  that 
a  verdict  under  this  record  other  than  was  rendered  would  be 
so  against  the  undisputed  evidence  that  it  could  not  be  sus- 
tained. We  feel  satisfied  that  the  defendant  was  not  preju- 
diced thereby,  for  the  reason  that  in  no  event  was  he  entitled 
to  recover.  As  justifying  this  conclusion,  see  Alline  v.  City 
of  Le  Mars,  71  Iowa,  654 ;  Newell  &  Co.  v.  Martin  &  Wagner, 
81  Iowa,  241.  In  this  case  it  was  said:  " While  the  verdict 
may  have  been  rendered  under  an  erroneous  instruction,  it 
was  demanded  by  a  correct  one,  and  the  evidence  of  the  case 
to  which  it  is  applicable."  See,  also,  Middleton  v.  Middleton, 
31  Iowa,  153 ;  Blair  Town  &  Lot  Co.  v.  Hillis,  76  Iowa,  249. 
In  the  last  case  the  court  said:  "The  instruction  was  not 
correct,  because  there  was  no  evidence  that  the  plaintiff  agent 
knew  anything  of  the  application  intended  by  the  defendant. 
But  the  admission  of  the  evidence  of  the  defendant's  intention 
not  communicated  to  the  plaintiff,  and  a  part  of  the  charge 
above  referred  to,  was  without  prejudice  to  the  plaintiff.  We 
say  this  because  in  our  opinion  the  jury,  upon  the  undisputed 
facts,  could  have  found  no  other  verdict  than  that  they  did 
find." 

Under  the  whole  record,  we  find  no  error,  and  the  case 
is  Affirmed. 

Weaver,  C.  J.,  and  Deemer,  Withrow,  Evans,  and 
Preston,  JJ.,  concur. 
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State  of  Iowa,  Plaintiff,  Appellee  v.  E.  A.  Bead,  Defendant, 
Appellant,  and  State  of  Iowa,  Plaintiff,  Appellee,  v. 
Frank  Cavender,  Defendant,  Appellant,  and  State  of 
Iowa,  Plaintiff,  Appellee  v.  B.  P.  Gai/t,  Defendant, 
Appellant. 

Statutes:     construction.    While  a  statute  criminal  in  character  should 

1  be  strictly  construed,  it  should  also  be  so  construed  as  to  effect  its 
purpose,  and  such  an  interpretation  should  be  given  to  all  the  lan- 
guage that  each  part  shall  carry  out  the  intent  of  the  legislation. 

Same:    automobile  lights.     The  Act  of  the  34th  General  Assembly 

2  requiring  that  motor  vehicles  shall  display  at  certain  hours  two 
lighted  lamps  in  front,  visible  at  a  distance  of  five  hundred  feet, 
is  satisfied  by  the  use  of  two  oil  lamps  upon  the  top  and  at  each 
side  of  the  dashboard  of  an  automobile,  in  front  of  the  driver,  and 
which  when  lighted  can  be  seen  the  required  distance;  the  term 
' '  front ' '  not  necessarily  meaning  the  extreme  front  of  the  machine. 

Appeal  from  Page  District  Court. — Hon.  E.  B.  Woodruff, 

Judge. 

Monday,  December  15,  1913. 

Opinion  states  the  facts.    Reversed  and  Remanded. 

Earl  R.  Ferguson  and  C.  R.  Barnes,  for  appellants. 

L.  H.  Mattox,  for  the  State. 

Gaynor,  J. — On  the  5th  day  of  August,  1911,  an  in- 
formation was  filed  in  the  superior  court  of  Shenandoah, 
Iowa,  charging  the  defendant,  Frank  Cavender,  with  operat- 
ing an  automobile  without  lights;  the  information  being  in 
the  following  words:     "The  defendant  Frank  Cavender  is 
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accused  of  the  crime  of  operating  an  automobile  ^  without 
lights,  for  that  the  said  defendant,  on  the  4th  day  of  August, 
1911,  in  the  township  of  Grant,  Page  county,  Iowa,  did 
operate  an  automobile  without  lights  more  than  one-half 
hour  after  sunset  contrary  to  the  statute  made  and  provided." 
On  the  30th  day  of  August,  1911,  an  information,  in  sub- 
stantially the  same  words  was  filed  in  the  same  court  charg- 
ing the  defendant  E.  A.  Bead  with  operating  an  automobile 
on  the  public  highway  in  the  nighttime  without  proper  lights. 
On  the  18th  of  September,  1911,  a  similar  information  was 

m 

filed  in  the  same  court  against  the  defendant  B.  P.  Gait. 
Each  of  the  defendants  appeared  in  said  court  and  entered 
pleas  of  not  guilty.  Upon  the  trial,  each  was  found  guilty 
and  fined.  Thereupon,  each  of  said  defendants  appealed 
from  the  judgment  of  said  court  to  the  district  court  of  the 
state  of  Iowa,  Page  county,  and  in  said  court,  by  stipulation 
and  agreement  of  all  parties,  said  causes  were  consolidated 
for  the  purpose  of  hearing,  and  the  cause  submitted  to  the 
court  upon  the  following  stipulation  of  facts  filed  in  each  of 
said  causes: 

It  is  stipulated  and  agreed  by  the  parties  that  on  the 
29th  day  of  August,  1911,  the  defendant  was  operating  and 
driving  an  automobile  upon  a  regularly  laid  out  and  dedicated 
public  street  in  the  city  of  Shenandoah,  Page  county,  Iowa, 
at  a  time  between  one-half  hour  after  sundown  and  midnight ; 
that  at  that  time  the  rear  lamp  of  said  automobile  was  lighted ; 
that  there  were  lighted  upon  said  automobile,  upon  the  for- 
ward part  thereof,  two  oil  lamps ;  that  the  same  were  fastened 
to  said  automobile  at  the  top  and  to  each  side  of  the  dash- 
board of  said  automobile  by  means  of  brackets  projecting  to 
the  right  and  to  the  left  sides  of  the  said  dashboard;  that 
said  lamps  with  the  exception  of  the  rear  part  of  said  lamps, 
all  being  in  front  of  said  dashboard;  that  the  said  lamps 
faced  towards  the  front  and  sides  of  said  automobile,  being 
toward  the  front  and  side  thereof  and  throwing  a  light  toward 
the  front,  visible  to  a  person  approaching  said  automobile 
from  the  opposite  direction  in  which  it  was  traveling,  at  a 
distance  of  more  than  500  feet ;  that  there  were  no  other  lamps 
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lighted  upon  the  front  part  of  the  said  automobile;  that  the 
engine  and  the  hood  covering  the  engine  of  said  automobile 
was  located  beneath  and  projected  out  forward  from  the 
dashboard  upon  which  said  lamps  were  fastened  and  from  the 
part  of  said  automobile  in  which  were  located  the  seats  for 
passengers  and  driver,  the  said  hood  projecting  about  two  and 
a  half  feet  forward  of  said  lights;  that  the  seats  of  said  auto- 
mobile are  behind  and  to  the  rear  of  said  dashboard  and  lights, 
and  that  there  is  nothing  in  front  of  said  lights  which  would 
obstruct  a  view  thereof  to  a  person  approaching  the  same  from 
an  opposite  direction ;  that  the  front  wheels  are  located  under 
Jhe  engine  and  hood  of  said  automobile  forward  of  these  lights ; 
that  in  front  of  said  hood  and  about  one  foot  below  the  lights 
described  and  three  feet  eight  inches  forward  from  the  lights 
described  are  located  two  gas  lamps,  one  on  either  side,  with 
large  reflectors  which  were  not  lighted ;  that  each  of  said  lamps 
which  were  lighted  upon  this  evening  in  question  had  a  metal 
substance  in  the  rear  part  thereof  behind  the  light  for  the  pur- 
pose of  projecting  and  throwing  said  light  in  a  forward  direc- 
tion as  a  reflector,  but  these  reflectors  were  not  concave  reflect- 
ors, but  that  the  glass  inclosing  said  lights  were  bevel  edged ; 
that  the  said  lamps  above  referred  to  are  oil  lamps,  and  the 
large  lamps  referred  to  in  front  of  the  hood  of  the  machine 
were  gas  lamps. 

In  the  case  of  the  defendant  Bead,  the  stipulation  above 
set  out  was  filed  as  a  stipulation  of  facts  upon  which  the  court 
might  determine  the  issue,  excepting  in  so  far  as  the  location 
of  the  lamps  was  concerned,  and  in  his  case  the  following 
additional  stipulation  is  found : 


The  lamps  which  were  lighted  in  this  case  were  fastened 
to  the  top  and  side  of  the  said  dashboard,  being  two  in  number, 
one  upon  each  side;  the  bracket  upon  which  each  light  was 
fixed  projecting  directly  forward  six  or  eight  inches  from  said 
dashboard ;  that  upon  the  outside  of  each  bracket  and  in  imme- 
diate contact  therewith  were  attached  lamps,  the  inside  and 
front  edge  of  which  projects  toward  the  inside  past  the  bracket 
and  directly  in  front  of  the  dashboard ;  that  there  is  but  one 
opening  in  the  said  lamps,  which  is  in  the  front  thereof;  that 
to  the  rear  thereof  there  is  a  metal  reflector;  that  the  lamps 
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have  a  round  bull's-eye  glass  in  front  thereof,  and  the  same 
were  oil  lamps;  that  upon  the  night  of  the  4th  day  of  August, 
the  night  in  question,  the  same  were  lighted  and  burning. 

Thereupon  the  district  court  found  each  and  every  one 
of  the  defendants  guilty  as  charged  in  the  information,  and 
fined  each  $1  and  the  cost  of  the  action,  and  from  this  judg- 
ment each  of  said  defendants  have  appealed  to  this  court. 

The  statute  under  which  the  defendants  were  tried  and 
convicted  is  section  18  of  chapter  72  of  the  Laws  of  the  34th 
General  Assembly,  and  reads  as  follows:  "Every  motor 
vehicle,  operated  and  driven  upon  the  public  highways  of  this 
state,  .  .  .  shall,  during  the  period  of  one-half  hour  after 
sunset  to  one-half  hour  before  sunrise,  display  at  least  two 
lighted  lamps  on  the  front.  .  .  .  The  light  or  lights  of 
the  front  lamps  shall  be  visible  at  least  five  hundred  feet  in 
the  direction  in  which  the  motor  vehicle  is  proceeding.' ' 

This  appeal  involves  but  one  question:  Are  oil  lamps 
upon  the  dashboard  of  an  automobile,  when  lighted,  sufficient 
to  satisfy  the  statute  requiring  front  lights?    This  is  to  be 

t  statutbs*  determined  from  the  wording  of  the  statute 
conrtrnctiin.  itself  The  statllte  fe  criminal  in  its  char- 
acter. A  violation  of  it  subjects  the  party  to  punishment 
by  a  fine  not  exceeding  $25.  The  statute  is  therefore  to  be 
strictly  construed,  and  yet  it  ought  to  be  so  construed  as  to 
carry  out  and  make  effectual  the  purpose  and  object  to  ac- 
complish which  the  statute  was  enacted,  and  so  that,  obedience 
to  it  being  demanded  and  enforced,  the  wrong  or  injury 
sought  to  be  prevented  or  minimized  by  the  act  may  be 
thereby  prevented  or  minimized.  One  driving  a  motor  vehicle 
has  a  right  to  use  the  public  highways  for  the  purpose  of 
locomotion.  He  is  required  to  exercise  this  right  with  due 
regard  to  the  rights  of  others,  who,  with  equal  right,  may 
be  using  these  public  thoroughfares*  The  intent  of  the  statute 
is  to  guard  the  public  against  injury  from  the  exercise  of  a 
recognized  right,  by  limiting  the  exercise  of  that  right,  and 
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placing  certain  duties  and  obligations  upon  the  driver  of 
these  fast  moving  vehicles. 

That  this  statute  was  enacted  for  the  benefit  of  the  public 
is  made  manifest  by  all  the  provisions  regulating  the  manner 
in  which  automobiles  shall  be  used  upon  the  public  highway, 
such  as  having  the  same  equipped  with  a  bell  or  horn,  or 
device  for  signaling;  such  provisions  as  require  him,  when 
approaching  one  riding  or  driving  a  horse,  to  stop  when 
signaled  to  do  so;  the  provision  requiring  him  to  stop  when 
passing  a  street  car  which  has  stopped  for  the  alighting  of 
passengers;  those  requiring  him  to  slow  down  and  give  timely 
signals  when  approaching  pedestrians  on  the  street,  or  upon 
any  part  of  a  public  highway,  or  when  approaching  the  inter- 
section of  a  highway,  or  a  curve,  or  corner  where  the  oper- 
ator's  view  is  obstructed. 

One  of  these  duties  imposed  upon  a  driver  of  such  a 
vehicle  upon  the  public  highway  is  that  he  display  at  least 
two  lighted  lamps  on  the  front  of  his  vehicle,  which  shall  be 
2.  samb:  auto-      visible  at  least  five  hundred  feet  in  the  direc- 

'  mobile  lights.       tion  ^  wWch  he  is  going      This  ^  evidently 

for  the  purpose  of  protecting  the  public  in  the  use  of  these 
highways,  in  the  nighttime.  No  one  having  a  due  regard  for 
the  rights  of  others  ought  to  travel,  in  the  nighttime,  without 
these  warning  lights.  The  necessity  for  this  is  more  strongly 
impressed  upon  the  mind  when  we  consider  the  speed  at 
which  these  vehicles  are  frequently  moved. 

So  in  the  consideration  of  this  case  it  must  be  kept  in 
mind  that  the  defendants  are  charged  with  violation  of  a 
criminal  statute  enacted  for  the  protection  of  the  public. 
This  action  does  not  rest  in  negligence,  nor  sound  in  damages. 
A  failure  to  Jiave  lights  on  the  front  of  a  machine  in  the 
nightime  might  be  negligence  without  this  statute,  and  a 
party  injured,  as  a  proximate  result  thereof,  might  recover 
damages.  The  purpose  of  this  statute  is  to  prevent  injury  to 
the  public,  and  not  to  give  redress  based  on  negligence. 
Without  this  statute,  it  would  not  be  criminal  to  run  an 
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automobile  upon  the  public  highway,  in  the  nighttime,  with- 
out lights.    In  construing  this  statute,  all  the  language  of  the 

• 

statute  should  be  considered,  and  such  an  interpretation 
given  to  the  whole  statute  and  to  each  part  thereof  as  will 
carry  out  and  make  effectual  the  manifest  intent  of  the  Legis- 
lature in  passing  it,  and  such  as  will  accomplish,  as  near  as 
may  be,  the  purpose  of  the  law. 

In  construing  the  words  of  a  statute,  it  is  necessary  to 
consider  the  context.  It  is  necessary  to  consider  the  whole 
statute  in  which  the  particular  word  in  question  is  used.  It 
is  presumed  to  have  been  used  with  its  usual  and  ordinary 
signification. 

The  word  in  the  statute  which  seems  to  have  been  the 
subject  of  contention  in  the  court  below  is  the  word  "front." 
What  did  the  Legislature  mean  when  it  said  that  the  driver 
of  an  automobile  shall  display  at  least  two  lighted  lamps  on 
the  front?  Webster  defines  the  word  " front' '  as  follows: 
"At  that  part  or  surface  of  anything  which  seems  to  look 
out,  or  be  directed  forward;  the  fore  or  forward  part;  op- 
posed to  the  back  or  rear."  Thus  applying  this  definition, 
we  speak  of  the  front  yard,  or  the  back  yard,  thereby  mean- 
ing that  which  is  in  front  or  the  rear  of  the  house.  It  does 
not  necessarily  mean  the  very  foremost  part  of  the  front 
yard,  but  that  which  is  in  front  of  something  else.  So  in 
this  statute,  taking  the  whole  context,  we  are  inclined  to  be- 
lieve that  the  Legislature,  in  using  the  words,  "on  the  front," 
meant  that  portion  of  the  vehicle  in  front  of  the  driver  or 
operator  of  the  car,  and  at  such  a  point  in  front  of  the  oper- 
ator as  would  make  the  lights  visible,  in  the  direction  in  which 
he  was  proceeding,  for  at  least  500  feet.  This  statute  also 
requires  that  the  operator  of  the  car  shall  have  at  least  one 
lamp  "on  the  rear"  of  such  motor  displaying  a  red  light 
visible  from  the  rear.  Thus  the  position  of  the  two  lamps 
are  distinguished  as  two  in  the  front,  and  one  in  the  rear, 
and  each  performs  its  separate  and  distinct  function.     The 

light  is  the  principal  thing.    The  locations  are  for  the  purpose 
Vou  162  Ia.— 37 
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of  rendering  the  lights  visible  from  the  front  and  from  the 
rear.  The  location  of  the  lamps  in  front  must  be  such  as 
renders  the  light  or  lights  therefrom  visible  at  least  500 

i 

feet.  The  lamp  in  the  rear  must  be  so  placed  as  to  shine 
upon  the  number  plate  and  render  the  numerals  thereon 
visible  for  at  least  fifty  feet  from  the  rear. 

The  stipulation  shows  that  these  defendants  had  two 
lighted  lamps  fastened  to  the  top,  and  to  each  side  of  the 
dashboard,  and  in  front  of  the  dashboard,  facing  to  the  front ; 
that  the  lamps  were  lighted  and  were  visible  to  persons  ap- 
proaching the  automobile,  from  the  front  at  a  distance  of 
more  than  500  feet;  that  the  seats  were  behind  these  lighted 
lamps;  that  there  was  nothing  in  front  of  the  lamps  to 
obstruct  a  view  of  the  light;  that  each  of  the  lamps  had  a 
metal  substance  in  the  rear  part  of  the  lamp  and  behind  the 
light  for  the  purpose  of  projecting  and  throwing  the  light 
forward  as  a  reflector. 

We  think  that  the  stipulation  shows  a  compliance  on  the 
part  of  these  defendants,  not  only  with  the  spirit  of  the  law, 
but  with  its  letter,  and  we  think  therefore  that,  under  the 
stipulation,  the  court  erred  in  adjudging  the  defendants 
guilty  of  a  violation  of  section  18,  chapter  172,  of  the  laws 
of  the  34th  General  Assembly,  and  each  of  said  causes  is 
therefore  reversed  and  remanded  for  proceedings  in  harmony 
with  this  opinion. 

Reversed  and  Remanded. 

"Weaver,  C.  J.,  and  Deemer  and  Withbow,  JJ.,  concur. 


J.  M.  Storrar,  Appellant,  v.  Postal  Telegraph  Cable  Co., 

Appellee. 

Pleadings:    demurrer:    amendment:    waiver.    The     filing     of     an 

1    amended  and  substituted  petition  in  response  to  a  ruling  sustaining 

a  demurrer  to  the  original  petition  does  not,  when  stricken  because 
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pleading  the  same  matters,  constitute  a  waiver  of  error  in  sustain- 
ing the  demurrer. 

flame:    demurrer.     Where  the  petition  in  an  action  for  failure  to 

2  transmit  a  telegraphic  order  for  goods,  based  upon  the  thought  that 
the. correspondence  constituted  a  contract,  was  indefinite  as  to  when 
delivery  should  have  been  made,  or  as  to  the  value  of  the  goods  at 
the  time  when,  by  the  terms  of  the  order,  they  were  to  be  delivered, 
and  no  basis  was  therefore  laid  for  estimating  the  damage  sus- 
tained, a  demurrer  was  properly  sustained. 

« 

Telegraphs:    jailuus   to   transmit:    action    for   damages:    plead- 

3  ing:  sufficiency.  Where  plaintiff,  a  retail  dealer  in  fruits, 
ordered  a  shipment  by  telegraph,  it  was  not  necessary  for  him  to 
show  as  a  basis  of  recovery  for  failure  to  transmit  and  deliver  the 
message,  that  the  telegram  if  delivered  would  have  constituted  a 
binding  contract;  but  where  he  alleged  that  he  had  taken  orders 
for  fruit  from  his  customers,  that  if  his  telegram  had  been  trans- 
mitted and  delivered  the  sendee,  a  dealer  in  fruits,  would  have  filled 
the  order  and  he  would  have  received  the  fruit  in  time  to  have  sup- 
plied his  customers,  and  that  by  failure  to  receive  the  same  he  had 
suffered  damages,  a  cause  of  action  for  failure  to  transmit  and 
deliver  the  message  was  stated. 

Appeal  from  Des  Moines  District  Court. — Hon.  James  D. 

Smyth,  Judge. 

Saturday,  December  13, 1913. 

Action  to  recover  damages  for  a  failure  to  transmit  a 
telegram. — Reversed. 

Blake  &  WUson,  for  appellant. 

Power  &  Power,  for  appellee. 

Gaynor,  J.— On  the  29th  day  of  July,  1911,  the  plaintiff 
filed  a  petition  in  the  district  court  of  Des  Moines  county, 
Iowa,  as  follows: 

Plaintiff,  J.  M.  Storrar,  states  that  he  is  a  resident  of  Bur- 
lington, Iowa,  having  a  branch  office  at  Keokuk,  Iowa;  that 


1 

580  Storrab  v.  Cable  Co.  [162  Iowa 

defendant  is  a  corporation  engaged  in  the  business  of  sending 
messages  by  telegraph,  both  at  Keokuk  and  at  Burlington  and 
generally  throughout  the  United  States.  Plaintiff  further 
states  that  defendant  is  indebted  to  him  in  the  sum  of  $400, 
with  interest  at  the  rate  of  6  per  cent,  per  annum  from  the 
26th  day  of  April,  1910,  and  for  cause  of  action  states:  Plain- 
tiff, on  April  26, 1910,  in  the  usual  course  of  business  delivered 
to  the  defendant  at  Keokuk,  Iowa,  a  written  telegram  to  be 
transmitted  to  the  Phoenix  Packing  Company,  of  San  Fran- 
cisco, Cal. ;  copy  of  said  telegram  being  in  words  and  figures 
as  follows:  'Keokuk,  Iowa,  April  26,  1910.  Phoenix  Packing 
Co.,  San  Francisco,  Cal.  Telegram  received.  Buyers  confirm 
at  prices  named  therein.  J.  M.  Storrar. '  Plaintiff  states  that 
the  fee  for  sending  said  telegram,  being  charged  to  the  ac- 
count of  the  plaintiff,  was  afterwards  paid  in  the  usual  course 
of  business.  Plaintiff  states  that  said  telegram  so  paid  for  and 
so  ordered  to  be  transmitted  was,  on  account  of  the  negligence 
and  carelessness  of  defendant,  never  transmitted  or  delivered 
to  the  said  Phoenix  Packing  Company  of  San  Francisco,  CaL, 
at  any  time.  Plaintiff  states  that  he  performed  all  actions  and 
acts  that  were  necessary  on  his  part,  and  did  nothing  that 
would  in  any  way  contribute  to  the  failure  to  forward  and 
transmit  said  message,  but  plaintiff  states  that  defendant  care- 
lessly and  negligently  failed  and  neglected  to  transmit  and  for- 
ward said  message,  although  duly  delivered  to  it  for  trans- 
mission in  the  usual  course  of  business. 

Plaintiff  states  that  the  telegram  as  sent  and  delivered 
to  defendant  for  transmission,  and  as  set  forth  above,  arose 
out  of  a  series  of  telegrams  by  and  between  the  Phoenix  Pack- 
ing Company  of  San  Francisco,  Cal.,  and  plaintiff  herein,  as 
follows  (telegram  No.  1) :  'April  25,  1910.  Phoenix  Packing 
Co.,  16  Calif.  St.,  San  Francisco,  Cal.  Book  joint  car  nineteen 
ten  apricots  six  three  quarters  standard  seven  one  quarter 
Choice  seven  three  quarters,  extra  choice  eight  one  quarter 
fancy  fifty  pound  boxes  one  quarter  more  twenty  fives  quantity 
proportions  about  three  quarters  Choice  one  quarter  fancy 
probably  no  Standards  or  Extra  Choice  shipment  first  week 
season.    J.  M.  Storrar/ 

To  which  telegram  the  following  reply  was  received 
(telegram  No.  2) :  'San  Francisco,  Calif.,  April  26,  1910.  J. 
M.  Storrar,  Burlington,  Iowa.  Referring  to  your  wire  of  yes- 
terday decline  orders.    "We  offer  subject  to  confirmation  50  lb. 
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boxes  apricots,  Standard,  Choice,  Ex.  Choice,  and  Fancy, 
714-7%-8%-8%-July-August  shipment.  50  lb.  boxes  Yellow 
Peaches,  Standard,  Choice,  Ex.  Choice,  and  Fancy,  4%-5-5%- 
5%-August  September  shipment. ' 

To  which  the  plaintiff  replied  as  follows  (telegram  No.  3) : 
"Keokuk,  Iowa,  April  26,  1910.  Phoenix  Packing  Co.,  San 
Francisco,  Cal.  Telegram  received.  Buyers  confirm  at  prices 
named  therein.  J.  M.  Storrar. '  Which  above  telegram  never 
was  transmitted  or  delivered. 

Plaintiff  alleges  that  had  defendant  delivered  said  above 
last-mentioned  telegram  of  April  26, 1910,  being  telegram  No. 
3,  the  Phoenix  Packing  Company  would  have  confirmed  the 
order  by  booking  joint  car  1910  apricots  at  prices  stipulated 
in  telegram  of  April  26,  1910,  under  conditions  as  set  forth 
above  in  telegram  No.  1,  which  car  would  contain  40,000 
pounds  of  apricots  as  a  minimum,  and  plaintiff  would  have 
been  entitled  to  receive,  and  the  Phoenix  Packing  Com- 
pany would  have  been  bound  to  deliver,  at  least 
40,000  pounds  of  apricots  at  prices  quoted  in  telegram 
No.  2  during  the  first  week  of  the  season  of  1910, 
which  would  have  been  on  or  about  the  14th  day  of 
July,  1910.  Plaintiff  states  that  subsequent  to  April  26,  1910, 
and  before  he,  in  the  exercise  of  ordinary  diligence  and  care, 
discovered  that  said  telegram  was  not  delivered,  the  market 
price  and  value  of  apricots  of  like  kind  and  quality  advanced 
one  cent  per  pound  over  the  price  at  which  plaintiff  would  have 
been  entitled  to  secure  the  apricots,  had  the  telegram  in  ques- 
tion been  delivered.  Plaintiff  states  that  because  of  the  failure 
of  defendant  to  deliver  said  telegram,  the  order  for  apricots 
which  should  have  been  confirmed  by  said  telegram  was  never 
confirmed,  and  because  of  the  advance  of  the  market  price  of 
apricots  of  like  kind  and  quality,  before  plaintiff's  discovery 
of  the  failure  of  delivery,  he  is  damaged  in  the  amount  of  one 
cent  per  pound  on  minimum  car,  or  40,000  pounds  of  apricots. 
Plaintiff  further  states  that,  within  60  days  from  the  time  this 
cause  of  action  accrued,  he  presented  to  the  company,  defend- 
ant herein,  a  claim  therefor  in  writing,  notifying  said  defend- 
ant as  required  by  law. 

Wherefore,  because  of  the  delay  of  defendant  in  deliver- 
ing said  message  and  because  of  the  utter  failure  to  deliver 
said  message  as  above  set  forth,  plaintiff  asks  for  judgment 
as  above  set  forth,  to  wit,  one  cent  per  pound  on  40,000  pounds 
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of  apricots,  and  demands  judgment  against  said  defendant  for 
said  amount,  together  with  interest  thereon  as  above  stated 
and  costs  of  this  suit 

To  which  petition  so  filed,  the  defendant  filed  the  follow- 
ing demurrer,  which  was  by  the  court  sustained,  and  to 
which  the  plaintiff  duly  excepted: 

(1)  The  telegrams  set  out  in  the  petition  do  not  constitute 
a  contract  by  and  between  the  plaintiff  and  the  Phoenix  Pack- 
ing Company.  (2)  The  facts  stated  in  the  petition  do  not 
show  that  plaintiff  has  been  damaged  in  the  sum  claimed,  or 
in  any  sum  or  amount  whatever.  (3)  If  the  telegram  of  plain- 
tiff, of  date  April  26,  1910,  had  been  delivered,  it  would  not 
constitute  a  contract,  as  the  telegram  from  the  Phoenix  Pack- 
ing Company  (to  which  the  plaintiff's  telegram  was  an 
answer)  was  not  an  offer  to  sell  upon  the  terms  indicated,  but 
expressly  reserved  the  right  to  determine  at  a  subsequent  date 
whether  or  not  it  would  sell  upon  the  conditions  named.  (4)  If 
the  Phoenix  Packing  Company  had  made  an  unconditional 
offer  to  sell  upon  the  terms  named  in  its  telegram,  plaintiff's 
telegram  was  not  an  acceptance  of  such  offer.  (5)  If  the 
telegram  of  the  Phoenix  Packing  Company  had  been  an  uncon- 
ditional offer  to  sell  upon  the  terms  stated,  plaintiff's  telegram 
was  a  rejection  of  such  offer.  (6)  The  allegations  of  the  peti- 
tion do  not  show  that  plaintiff  has  sustained  any  loss  by  the 
nondelivery  of  the  telegram.  (7)  The  proposition  contained 
in  the  telegram  of  the  Phoenix  Packing  Company  was  for 
future  delivery,  and  there  are  no  facts  alleged  showing  that 
the  delivery  would  have  been  made,  or  the  value  of  the  mer- 
chandise at  the  date  when  by  the  telegram  of  the  Phoenix 
Packing  Company  the  delivery  was  to  have  been  made,  if 
plaintiff  had  accepted  the  proposition. 

Thereupon  the  plaintiff  filed  an  amended  and  substituted 
petition,  setting  out  substantially  the  same  facts  as  contained 
in  the  original  petition  as  to  the  sending  of  telegram  No.  1, 
the  receipt  of  telegram  No.  2,  and  the  delivery  to  the  defend- 
ant company  of  telegram  No.  3  for  transmission,  and  the 
company's  failure  to  transmit  telegram  No.  3,  and  in  said 
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amended  and  substituted  petition  stated  his  cause  of  action 
as  follows: 


Said  telegram  No.  3,  being  one  of  a  series  of  telegrams 
concerning  the  sale  of  merchandise,  the  same  in  the  usual 
course  of  trade  would  have  closed  the  communication  by  wire, 
and  upon  the  receipt  of  the  same  said  Phoenix  Packing  Com- 
pany would  have  booked  a  joint  car  of  1910  apricots  at  prices 
stipulated  in  telegram  No.  2,  of  date  April  26,  1910,  for  ship- 
ment July- August,  as  the  season  might  open,  and  which  in 
1910  was  on  or  about  July  14th,  and  would  have  shipped  same 
to  plaintiff  on  or  about  said  date.  Defendant  never  trans- 
mitted and  never  delivered  telegram  No.  3.  If  same  had  been 
delivered,  plaintiff  would  have  received  at  Burlington,  from 
the  Phoenix  Packing  Company,  a  joint  car  load  shipped  about 
July  14,  1910,  containing  40,000  pounds  of  1910  apricots  at 
prices  quoted  in  telegram  No.  2 ;  but,  because  of  defendant's 
failure  to  transmit  and  deliver  telegram  No.  3,  the  said  mer- 
chandise and  joint  car  of  apricots  was  never  booked  nor 
shipped.  With  reasonable  promptness  thereafter,  plaintiff  was 
compelled  to,  and  did,  purchase  other  apricots  of  like  grade  and 
quality,  and  did  deliver  same  to  his  customers  to  whom  he  had 
contracted  to  sell  and  deliver  at  prices  named  in  telegram  No. 
2,  and  in  the  amount  of  23,750  pounds,  paying  therefore  an  ad- 
vance price  of  one  cent  per  pound,  then,  to  wit,  May  9th,  1910, 
the  market  price  of  said  merchandise,  thereby  incurring  a  loss 
and  damage  of  $237.50.  (2)  Plaintiff  further  alleges  that  of 
the  remainder  of  said  40,000  pounds  of  apricots,  to  wit,  16,250 
pounds,  he  never  received  any  part  thereof,  and  said  apricots 
at  all  times  after  April  26,  1910,  were  of  a  value  in  excess  of 
the  price  designated  in  telegram  No.  2,  and  in  the  usual  course 
of  transmission  would  have  reached  Burlington  in  the  usual 
course  of  transportation  soon  after  July  14,  1910,  and  would 
have  been  at  said  date  of  the  market  value  of  two  and  one-half 
cents  per  pound  in  excess  of  the  price  designated  in  telegram 
No.  3,  and  the  plaintiff  could  and  would  have  sold  the  same 
at  a  profit  of  two  and  one-half  cents  per  pound,  to  wit, 
$405.25,  and,  because  of  defendant's  negligence  in  not  trans- 
mitting and  delivering  telegram  No.  3,  loss  and  damage  was 
done  to  the  plaintiff  in  the  sum  of  $405.25.  (3)  Plaintiff  fur- 
ther states  that,  within  60  days  from  the  time  this  cause 
of  action  accrued,  he  presented  to  the  defendant  company 
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herein  a  claim  therefor  in  writing,  notifying  said  defendant 
as  required  by  law.  Wherefore,  because  of  the  delay  of  de- 
fendant in  delivering  said  message  and  because  of  the  utter 
failure  to  deliver  said  message  as  above  set  forth,  plaintiff 
being  entirely  without  fault  on  his  part,  plaintiff  has  been 
damaged  in  the  sum  of  $642.75  and  demands  judgment  against 
Baid  defendant  for  said  amount,  together  with  interest  and 
costs. 


To  the  amended  and  substituted  petition  so  filed,  the 
defendant  filed  the  following  motion,  which  was  by  the  court 
sustained,  and  to  which  the  plaintiff  excepted:  "  (1)  To  strike 
from  the  files  the  amended  and  substituted  petition  filed  by 
plaintiff  on  November  9,  1911,  and  for  cause  says  that  the 
allegations  of  said  petition  are  irrelevant,  redundant,  and 
immaterial.  (2)  Because  a  demurrer  was  sustained  by  this 
court  to  a  previous  petition,  from  which  ruling  no  appeal  was 
taken,  and  the  last  amendment  contains  no  material  allega- 
tion that  was  not  incorporated  in  the  first  petition." 

Thereupon,  plaintiff  having  elected  to  stand  on  his  peti- 
tion, judgment  was  entered  against  him  for  costs,  and  from 
this  judgment  he  appeals  to  this  court. 

Upon  the  record  so  made,  the  question  arises:  (1)  Did 
the  petition  filed  by  plaintiff  state  a  cause  of  action? 

If  it  did,  then  the  demurrer  to  this  petition  was  wrong- 
fully   sustained,    and    if    the    second    or    substituted    pe- 
tition was  a  mere  repetition  of  the  matters  set  out  in  the 
l    pleadings  •        original  petition,  as  claimed  by  plaintiff,  and 
amendment:       ^e  8ame  was  stricken  by  the  court  for  that 
waiver.  §  reason,  the  plaintiff  may  fall  back  upon  the 

error  committed  by  the  court,  if  any,  in  sustaining  the  de- 
murrer. That  is,  the  mere  filing  of  an  amended  or  substituted 
petition,  reciting  the  same  matters  contained  in  the  original 
petition  to  which  the  demurrer  is  sustained,  does  not,  when 
stricken  out  for  that  reason,  waive  the  error  in  sustaining 
the  demurrer. 

If,  however,  the  demurrer  to  the  first  petition  was  right- 
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fully  sustained,  the  question  presents  itself  to  the  mind: 
Does  the  second  petition  contain  any  matter  which  adds  to 
the  plaintiff's  right  of  recovery  not  contained  in  the  original 
petition  and  which  presents,  in  itself,  a  cause  of  action  in 
favor  of  the  plaintiff!  If  it  does,  then  the  court  erred  in 
striking  it  from  the  files  and  in  sustaining  defendant's  motion 
therefor. 

It  appears  from  the  record  that  the  demurrer  to  the 
first  petition  was  sustained  generally ;  the  court  not  giving  a 
basis  for  the  ruling.  It  does  not  appear  on  which  of  the 
several  grounds  of  the  demurrer  the  court  stood  for  its  ruling. 
The  same  is  true  as  ,to  the  motion  to  strike  the  second  or 
amended  petition.  That  motion  was  also  sustained  generally. 
We  are  therefore  left  in  the  dark  as  to  the  point  upon  which 
the  court  acted  in  sustaining  either  the  demurrer  or  the 
motion.  It  is  apparent  that  the  amended  and  substituted 
petition,  though  stricken  from  the  files,  attempted  at  least  to 
meet  some  of  the  objections  urged  in  the  demurrer,  especially 
the  one  designated  as  the  seventh  ground,  herein  set  out, 
being  the  fifth  ground  of  the  amendment  to  the  demurrer. 

The  first  petition  seems  to  be  grounded  upoi)  the  thought 

• 

that  the  telegranu  created  a  binding  contract  between  the 
plaintiff  and  the  Phoenix  Packing  Company  by  which  the 
2.  bam»:  plaintiff  became    entitled    to    receive,    and 

demurrer.  ^  p^mx  Packing  Company  bound  to  de- 

liver to  the  plaintiff,  the  apricots  in  question.  It  is  indefinite 
and  uncertain  in  its  statements  as  to  when  delivery  would 
have  been  made  under  the  contract,  or  as  to  the  value  of  the 
merchandise  at  the  date  when,  by  the  terms  of  the  telegram, 
the  apricots  were  to  be  delivered.  In  fact,  there  is  a  want 
of  basis  in  the  first  petition  for  the  estimation  of  damages, 
and  we  think  the  demurrer  was  rightfully  sustained  to  this 
petition. 

The  second  petition,  however,  proceeds  upon  the  theory, 
and  the  allegations  warrant  the  conclusion  if  true,  that  the 
Phoenix  Packing  Company  would  have  booked  the  plaintiff's 
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order,  as  made  in  telegram  No.  1,  and  would  have  shipped  to 
the  plaintiff,  as  therein  requested,  the  apricots  at  the  prices 
named  in  telegram  No.  2;  and  the  further  fact  appears 
therein,  that  does  not  appear  in  the  first  petition,  that,  upon 
the  receipt  of  telegram  No.  2,  the  plaintiff  had  entered  into  a 
contract  to  furnish  apricots  to  his  customers,  and  had  pro- 
cured  purchasers  for  the  apricots  at  the  prices  named  in 
telegram  No.  2,  and  that  if  the  telegram  had  been  sent,  he 
would  have  been  able  to  fill  these  orders,  but,  because  of  the 
failure  to  send  the  telegram,  he  was  compelled  to  buy  apricots 
to  furnish  his  customers,  at  a  price  in  excess  of  that  which  he 
would  have  been  required  to  pay  therefor  to  the  Phoenix 
Packing  Company,  and  was  therefore  damaged  to  the  extent 
of  the  difference  between  what  he  was  required  to  pay  for  the 
apricots  on  the  market  to  fulfill  his  contract  with  his  cus- 
tomers, and  what  he  would  have  been  required  to  pay  the 
Phoenix  Packing  Company  had  the  telegram  been  sent  and 
the  apricots  shipped  at  prices  stated  in  telegram  No.  2.  These 
are  questions  of  fact  and  susceptible  to  proof.  If  it  should 
appear  upon  the  trial  that,  had  the  telegram  been  sent  by  the 
defendant  company  to  the  Phoenix  Packing  Company,  the 
Phoenix  Packing  Company  would  have  shipped  to  the  plain- 
tiff, as  per  his  order  in  the  first  telegram,  the  apricots  therein 
named,  at  the  prices  named  in  telegram  No.  2,  plaintiff  would 
have  received  them,  according  to  this  petition,  in  time  for 
the  market  and  to  fill  his  contracts  with  his  customers;  but, 
not  having  received  them,  he  was  compelled  to  go  into  the 
market  and  purchase  at  a  higher  price,  to  fill  his  contract 
with  his  customers.  This  damage  would  be  clearly  traceable 
to  the  act  of  the  defendant  company  in  failing  to  forward  the 
telegram  to  Phoenix  Packing  Company,  hereinbefore  desig- 
nated as  No.  3. 

In  transactions  of  this  character,  the  plaintiff  is  not 
required  to  show,  as  a  basis  for  recovery,  that  the  telegram 
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delivered  for  transmission  would,  if  transmitted,  make  a 

binding  contract   between   the   sender   and 

3 "  SS3STJ5I1S     sendee.    It  is  sufficient,  if  he  show  that,  had 

action1  for         the  telegram  been  sent,  the  sendee  would  have 

damages :  -     , 

pleading:  shipped  the  goods,  as  per  order,  and  that  he 

sufficiency.  .,',.. 

would  have  received  them  in  time  to  have  met 
his  contract  with  his  customers,  and  that  a  failure  to  receive 
them  resulted  in  his  damage. 

It  must  be  borne  in  mind,  in  considering  the  situation 
here,  that  the  Phoenix  Packing  Company  was  engaged  in  the 
business  of  packing  and  shipping  fruit  to  purchasers  in  all 
parts  of  the  country ;  that  the  plaintiff  was  a  retail  merchant, 
handling  fruits  of  the  character  offered  by  the  packing  com- 
pany; that,  in  the  very  nature  of  the  thing  (a  matter  not  to 
be  overlooked),  the  packing  company  wanted  to  sell  its 
fruits ;  that  the  plaintiff,  having  contracts  with  his  customers, 
desired  to  purchase  that  he  might  supply,  at  a  profit.  If  the 
telegram  had  made  known  to  the  packing  company  that  plain- 
tiff was  willing  to  purchase  their  wares,  at  their  own  prices, 
it  is  not  unreasonable  to  suppose  that  they  would  supply  his 
demand.  It  presents  a  case  analogous  to  one  engaged  in  the 
retail  business  desiring  to  purchase  sugar  for  his  trade.  He 
sends  a  telegram  to  a  wholesale  dealer  in  sugar,  "Send  me 
fifty  barrels  at  once."  The  telegram  is  not  sent,  and  the 
sugar  does  not  arrive.  Thereafter  sugar  advances  in  price. 
It  is  made  to  appear  that,  if  the  telegram  had  been  sent,  the 
sugar  would  have  been  furnished  to  the  plaintiff  at  its  then 
price.  To  supply  his  customers,  he  is  compelled  to  purchase 
the  sugar  at  the  advanced  price.  He  has  clearly  lost  some- 
thing for  the  failure  to  send  the  telegram.  True,  there  was 
no  binding  contract  between  him  and  the  wholesaler;  but, 
if  he  can  show  that  this  wholesaler  would  have  responded  to 
his  demand  and  furnished  the  sugar  at  the  then  price,  he  has 
lost,  by  a  failure  to  transmit  the  telegram,  the  difference  be- 
tween  what  he  would  have  been  required  to  pay  for  the  sugar 
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had  it  been  shipped,  and  what  he  was  in  fact  required  to 
pay  for  it  by  reason  of  the  advance  in  price. 

It  is  true  that  the  sender  of  a  message,  ordering  goods 
for  a  certain  purpose,  cannot  recover  damages  resulting  from 
a  failure  to  receive  the  goods,  because  of  an  error  in  trans- 
mission, unless  he  shows  that  the  order  would  have  been  filled 
if  the  message  had  been  properly  transmitted.  This  is  a 
question  of  fact,  and  this  fact  the  plaintiff  has  alleged  in  his 
petition,  and  he  is  entitled  to  prove  it  if  he  can,  and  there 
was  clearly  error  in  striking  his  petition  from  the  files. 

As  bearing  upon  this  question,  see  Larsen  v.  Telegraph 
Co.,  150  Iowa,  751,  second  division  of  opinion.  See,  also, 
Hise  v.  Telegraph  Co.,  137  Iowa,  329 ;  McNeil  v.  Postal  Tel. 
Co.,  154  Iowa,  241. 

Of  course,  there  are  some  cases  holding  to  a  contrary 
doctrine,  but  these  cases  settle  the  rule  for  this  state.  We 
think  they  are  right  and  are  content  to  follow  them,  and  the 
judgment  of  the  court  is  therefore  Reversed. 

Weaver,  C.  J.,  and  Deemer  and  Withrow,  JJ.,  concur. 


Alfred  Bedford,  Appellee,  v.  The  Board  of  Supervisors  of 
Carroll  County,  Iowa,  and  Drainage  District  No.  23, 
of  Carroll  County,  Iowa,  Appellants. 

Drainage:    appeal:     service  of  notice.     Under  the  statutes  relating 

1  to  appeals  in  drainage  proceedings  notice  must  be  filed  with  the 
county  auditor,  and  it  will  be  considered  as  filed  when  delivered  to 
him  and  treated  as  filed  even  though  purporting  to  be  a  copy;  and 
the  filing  of  the  original  with  the  clerk  of  court  adds  nothing  to  the 
service. 

Same:    notice  of  appeal:     necessity  of  signature.     The  notice  of 

2  appeal  in  drainage  proceedings  must  be  signed  by  the  party  appeal- 
ing or  his  attorney.  Neither  endorsement  of  the  attorney 's  name  on 
the  back  of  the  notice,  nor  filing  of  the  original,  showing  service  in 
the  office  of  the  clerk  of  the  court,  will  cure  the  omission  to  prop- 
erly sign  the  notice  filed  with  the  auditor. 
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Same:    notice  of  appeal:    waiver  of  defects:    jurisdiction.    The 

3  notice  of  appeal  in  drainage  cases  is  jurisdictional;  and  if  insuf- 
ficient or  not  filed  in  time  appearance  in  the  district  court  to  move 
for  dismissal  is  not  a  waiver  of  the  defects,  nor  will  it  confer  juris- 
diction of  the  case. 

Same:    notice:    appearance  teem.    The  fact  that  the  notice  of  appeal 

4  stated  that  tho  appearance  term  commenced  on  the  14th  of  the 
month  when  in  fact  it  began  on  the  13th  was  not  a  fatal  defect. 

Appeal  from  Carroll  District  Court. — Hon.  Ifc  E  Hutchi- 
son, Judge. 

Saturday,  December  13,  1913. 

Appeal  from  an  order  overruling  defendant's  motion  to 
dismiss  an  appeal  purporting  to  have  been  taken  by  plaintiff 
from  an  award  of  damages  made  to  plaintiff  by  defendant 
Board  of  Supervisors  in  a  drainage  proceeding  pending  be- 
fore it. — Reversed. 

Reynolds  &  Meyers,  for  appellants. 

M.  A.  Hoyt  and  Chas.  C.  Helmer,  for  appellee. 

Deemer,  J. — In  a  proceeding  before  the  defendant  board 
of  supervisors  to  establish  a  drainage  district  in  Carroll 
county,  which  district  included  plaintiff's  land,  plaintiff  filed 
a  claim  for  damages.  The  commissioners  appointed  under 
the  drainage  act  allowed  the  plaintiff  the  sum  of  $107,  and  on 
the  2d  day  of  December,  1910,  this  allowance  was  approved 
by  the  board.  On  December  22d  plaintiff  herein  filed  a  bond 
with  the  county  auditor  for  an  appeal  to  the  district  court. 
TJhis  bond  was  approved  by  and  filed  with  the  auditor.  On 
the  same  day  plaintiff,  by  his  attorney,  delivered  a  notice  of 
appeal  to  the  sheriff  of  Carroll  county,  with  a  copy  thereof, 
save  that  the  copy  omitted  the  signature  to  the  notice,  for  the 
service  upon  the  county  auditor.  This  notice  required  an 
appearance  at  the  February  term  of  the  Carroll  county  dis- 
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trict  court,  commencing  on  February  14,  1911,  and  requested 
and  demanded  of  the  auditor  that  he  make  and  file  a  tran- 
script of  the  record  thirty  days  before  the  February  term 
to  be  "held  as  stated  above."    The  return  of  service  was  as 
follows:    "The  within  notice  came  into  my  hands  the  22d 
day  of  December,  1910,  and  I  served  the  same  on  the  within 
named  persons  on  the  date  set  opposite  their  names,  and  by 
delivering  them  the  true  copy,  they  waived  reading.    Peter 
Stephany,  Auditor,  December  22,  1910,  Carroll  Tp.,  Carroll 
Co.,  Iowa.     Charles  F.  Hamilton,  Sheriff."     The  original 
notice  was  not  left  with  the  auditor,  but  was  filed  with  the 
clerk  of  the  district  court  on  February  13, 1911,  and  the  copy 
which  was  left  with  the  clerk  was  not  signed  by  any  one. 
On  the  back  of  it,  and  at  the  place  usually  used  for  a  memo- 
randum for  the  title  of  the  case,  and  at  the  bottom  thereof, 
were  the  words  "M.  A.   Hoyt,  Attorney  for  Appellant" 
According  to  a  corrected  return  made  by  the  auditor  to  his 
transcript,  which,  for  the  purposes  of  this  appeal,  must  be 
taken  as  true,  he  never  marked  the  copy  left  with  him  as 
filed,  and  was  never  directed  by  any  one  to  file  the  same,  but 
"left  it  among  the  papers  in  the  auditor's  office."    On  Jan- 
uary 2,  1911,  the  then  auditor  of  Carroll  county  filed  a  tran- 
script of  the  record  in  the  office  of  the  clerk  of  the  district 
court,  and  this,  as  we  understand  it,  included  the  copy  of  the 
unsigned  notice  of  appeal.    The  February  term  of  the  Carroll 
county  district  court  commenced  on  February  13th,  instead  of 
on  the  14th  as  stated  in  the  notice.    Under  the  law,  as  it  now 
reads,  an  appeal  in  cases  of  this  kind  is  taken  by  filing  a 
notice  with  the  county  auditor  at  any  time  with  twenty  days 
after  the  finding  by  the  board,  and  at  the  same  time  filing 
with  the  county  auditor  a  bond,  etc.    Section  1989-a6,  Code 
Supplement,  as  amended  by  Acts  33d  General  Assembly 
chapter  118,  and  34th  General  Assembly  chapter  88. 

Three  questions  arise  upon  this  appeal :  First,  was  there 
ever  any  notice  of  appeal  filed  with  the  auditor,  as  the  law 
provides  f     Second,  was  the  unsigned  notice  left  with  the 
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auditor  by  the  sheriff  as  a  part  of  his  service  a  sufficient 
notice,  or,  in  fact,  any  notice!  And,  third,  was  the  notice 
insufficient,  because  it  gave  the  wrong  date  of  the  commence- 
ment of  the  term  of  the  district  court  f 

It  will  be  observed  that  the  notice  of  appeal  is  not  now 
to  be  served  upon  any  one;  it  is  simply  filed  with  the  county 
auditor,  and  whatever  is  filed  by  the  auditor  or  handed  to 

him  for  the  purpose  of  filing  must  be  re- 
appeal  ser-       garded  as  the,  notice  and  the  original  notice. 

If  a  copy  be  delivered,  it  must,  for  the  pur- 
poses of  appeal,  be  treated  as  the  original  and  only  notice, 
and  the  filing  of  the  original  with  the  clerk  of  the  district 
court  by  the  sheriff  adds  nothing  to  the  service.  The  paper 
which  was  delivered  to  the  auditor  by  the  sheriff  was  not 
marked  "filed,"  nor  did  any  one  direct  it  to  be  filed,  although 
the  auditor  who  received  it  left  it  among  the  other  papers 
in  his  office.  It  was  not  necessary,  of  course,  that  the  paper 
be  marked  "filed,"  as  this  is  a  mere  ministerial  act,  which,  if 
unperformed  when  it  should  have  been,  will  not  deprive  a 
party  of  his  rights.  A  paper  is  said  to  be  filed  when  it  is 
delivered  to  the  proper  officer  and  by  him  received  to  be  kept 
on  file. 

There  is  considerable  doubt,  under  this  record,  as  to 
whether  the  required  notice  was  ever  filed  with  the  clerk. 
The  return  simply  shows  that  a  purported  copy  was  delivered 
to  him  as  a  part  of  the  service  of  the  real  notice  upon  him. 
There  was,  we  think,  no  direction  by  the  sheriff  or  by  the 
plaintiff  or  his  attorney  to  place  it  on  file  in  his  office,  and  the 
auditor  especially  recited  in  his  return  that  no  one  ever 
directed  him  to  file  it,  or  to  leave  it  in  his  office.  He  did,  in 
fact,  leave  it,  as  he  says,  among  the  papers  in  his  office ;  but 
among  what  papers  is  not  stated,  although  perhaps  it  may  be 
inferred  that  it  was  among  the  papers  in  the  drainage  proceed- 
ings. On  its  face  it  purported  to  be  a  copy,  instead  of  being 
the  original,  and  it  also  showed  that  it  was  delivered  as  a 
part  of  an  act  to  effectuate  service. 
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Without  passing  definitely  upon  the  question  as  to 
whether  there  was,  in  fact,  a  filing,  we  are  secure  in  holding 
that,  if  treated  as  filed,  it  must  be  regarded  as  the  notice, 
o    «.~.       *.        and.  not  a  mere  copy,  and  that,  as  it  waa  un- 

2.   Same:  notice  *•* '  * 

SecSSt^of       «gned  by  plaintiff  or  his  attorney,  it  was 
•isnature.  insufficient  to  answer  the  requirements  of  the 

statute.  Such  notices  must  bear  the  signature  of  the  party  or 
his  attorney,  and  an  unsigned  notice  is  no  notice.  Such  has 
been  the  universal  holding  of  this  court  in  the  past.  Doerr 
v.  Life  Ass'n,  92  Iowa,  39;  State  Bank  v.  Rat  cliff  e,  111  Iowa, 
662 ;  Hoitt  v.  Skinner,  99  Iowa,  360,  and  cases  cited. 

The  mere  indorsement  upon  the  back  that  Mr.  Hoyt  was 
the  attorney  for  appellant  did  not  cure  the  defect,  and  the 
so-called  original  cannot  be  relied  upon,  for  it  was  never 
presented  to  or  filed  with  the  auditor.  The  filing  of  the 
original,  showing  service,  in  the  office  of  the  clerk  of  the  dis- 
trict court  was  ineffective  for  any  purpose,  and  this  so-called 
original  cannot  be  resorted  to  for  the  purpose  of  curing  any 
defects.  The  service  on  the  auditor  added  nothing,  for  the 
notice  was  not  only  for  his  benefit  but  for  the  benefit  and 
guidance  of  the  petitioners  for  the  ditch  and  for  all  other 
parties  in  interest,  and  they  should  not  be  charged  with  any 
notice,  save  the  one  on  file  with  the  auditor.  This  is,  of 
course,  fundamental  law,  and  no  authorities  need  be  cited  in 
support  of  the  proposition. 

The  notice  was  jurisdictional,  and,  if  not  filed  in  time, 
or  if  insufficient  when  filed,  the  appearance  of  the  defendants 
in  the  district  court  to  move  for  a  dismissal  did  not  con- 
stitute a  waiver  of  the  defects,  or  give  the 
3*  o^ppeau106     district  court  jurisdiction  of  the  caae.    It  is 
fectl^jupu-*16"    not  like  one  where  notice  is  incidental,  or 

where  a  notice  might  have  been  served  at  the 
time  of  defendants'  appearance  in  the  district  court  Aa 
consent  would  not  confer  jurisdiction,  appearance,  of  course, 
could  not.  Spurrier  v.  Wirtner,  48  Iowa,  486;  Ellis  v.  Car- 
penter, 89  Iowa,  521.    The  statute  now  provides  for  a  special 
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appearance  to  object  to  the  jurisdiction  of  the  court,  and  such 
appearance  is  held  not  to  be  general.  See  34th  General  As- 
sembly chapter  162.  This  act  was  in  force  when  defendants 
moved  to  dismiss  the  appeal. 

III.    The  defect  in  the  notice  in  stating  that  the  term 

began  on  the  14th,  when,  in  fact  it  com- 

4"  appearance106 '    menced  on  the  13th,  is  not  vital.     Burr  v. 

t€rm*  Wilcox,  19  Iowa,  32;  Knapp  v.  H (tight,  23 

Iowa,  75. 

The  trial  court  should  have  sustained  the  motion  to  dis- 
miss, and,  as  it  did  not  do  so,  its  order  and  judgment  must 
be  and  it  is  Reversed. 

Weaver,  C.  J.,  and  Gaynor  and  Withrow,  JJ.,  concur- 
ring. 


J.  A.  Krebs,  Appellant,  v.  E.  C.  Sawyer,  et  al.,  Appellees. 

Replevin:     failure  to  secure  bond:     bight  of  possession.    Where  a 

1  mortgagee  prosecuted  an  action  of  replevin  in  another  state,  and 
the  property  was  rightfully  taken  by  the  officer  and  by  him  delivered 
to  plaintiff's  attorney,  failure  of  the  officer  to  secure  the  replevin 
bond  from  the  mortgagee  before  such  delivery  did  not  make  the 
action  wrongful  or  entitle  the  mortgagor  to  an  action  of  replevin, 
although  the  officer  might  be  liable  for  loss  owing  to  a  failure  to 
perform  his  duty  in  that  respect. 

Chattel  mortgages:     possession  of  property.    Under  the  express  pro- 

2  visions  of  our  statute  a  mortgagee  is  entitled  to  possession  of  the 
mortgaged  property,  although  the  title  remains  in  the  mortgagor 
until  divested  by  a  sale. 

Same:     waiver  of  lien.    A  chattel  mortgagee  does  not  waive  his  lien 

3  by  bringing  an  action  of  replevin  in  another  state;  as  such  an  action 
is  in  enforcement  rather  than  in  hostility  to  his  lien. 

Appeal  from  Pottawattamie  District  Court. — Hon.  O.  D. 

Wheeler,  Judge. 
Vol,  162  Ia.— 38 
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Action  of  replevin  to  recover  the  possession  of  an  auto- 
mobile. Plaintiff  claimed  to  be  the  owner  thereof  and  defend- 
ant Sawyer  claimed  it  under  and  in  virtue  of  a  chattel  mort- 
gage. The  case  was  tried  to  the  court  without  a  jury,  result- 
ing in  a  judgment  for  the  defendant  Sawyer,  and  plaintiff 
appeals. — Affirmed. 

Mayne  &  Green  and  H.  H.  Bowes,  for  appellant. 

Fremont  Benjamin,  for  appellees. 


Deemer,  J. — Some  time  prior  to  October  28, 1911,  plain- 
tiff was  the  owner  of  a  Ford  automobile,  upon  which 
he  had  executed  a  mortgage  to  the  defendant  Sawyer. 
Both  parties  were  residents  of  Omaha,  Neb.,  and  the  mortgage 
was  duly  acknowledged  and  filed  for  record  according  to  the 
laws  of  that  state.  Before  the  commencement  of  this  action, 
plaintiff  had  left  the  machine  with  a  repair  company  in  the 
city  of  Omaha  to  have  it  repaired.  While  in  the  possession 
of  the  repair  company,  Sawyer,  the  mortgagee,  on  the  after- 
noon of  the  day  before  this  action  was  commenced,  brought 
an  action  of  replevin  in  the  county  court  of  Douglass  county, 
Neb.,  against  the  repair  company,  to  recover  the  possession 
of  the  machine.  The  machine  tras  taken  under  a  writ  issued 
in  that  action  by  a  constable,  and  by  him  turned  over  to  one 
of  the  defendants,  Benjamin,  who  was  an  attorney  for  Saw- 
yer, with  instructions  to  take  it  to  a  certain  garage  in  Omaha 
for  storage.  Instead  of  following  these  directions,  Benjamin 
brought  it  to  Council  Bluffs,  and  left  it  temporarily  with  the 
Marsh  Auto  Company  in  that  city.  On  the  morning  of  the 
28th  of  October,  plaintiff  commenced  this  action  of  replevin 
against  Sawyer,  Benjamin,  and  the  Marsh  Auto  Company, 
to  recover  the  possession  of  the  machine,  and  pursuant  to  a 
writ  issued  in  the  case,  the  property  was  taken,  by  the  sheriff 
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of  Pottawattamie  county,  into  his  possession  about  9  a.  m.  of 
October  28th.  Plaintiff  claims  that,  as  owner  of  the  property, 
he  was  entitled  to  the  possession  thereof;  that  none  of  the 
defendants  were  entitled  to  it  under  the  proceedings  had  in 
the  county  court  of  Nebraska,  because  none  of  them  had 
complied  with  the  laws  of  that  state  authorizing  them  to  hold 
it  under  the  writ ;  that  by  commencing  his  action  of  replevin 
in  Nebraska,  Sawyer  waived  all  his  rights  under  his  chattel 
mortgage,  and  that  the  judgment  of  the  trial  court  is  errone- 
ous and  should  be  reversed. 

One  section  of  the  Nebraska  statute  (Cobbey's  Ann.  St. 
1911,  section  1157)  provides  that  in  replevin  proceedings': 


The  sheriff,  or  other  officer,  shall  not  deliver  to  the  plain- 
tiff, his  attorney  or  agent  the  property  so  taken,  until  there 
has  been  executed  by  one  or  more  sufficient  sureties  of  the 
plaintiff  a  written  undertaking  to  the  defendant,  in  at  least 
double  the  value  of  the  property  taken,  to  the  effect  that  the 
plaintiff  shall  duly  prosecute  the  action  and  pay  all  costs  and 
damages  which  may  be  awarded  against  him,  and  return  the 
property  to  the  defendant,  in  case  judgment  for  a  return  of 
such  property  is  rendered  against  him.  The  undertaking  shall 
be  returned  with  the  order. 


And  another  (section  1159)  says: 

If  the  undertaking,  required  by  section  one  hundred 
eighty-six  (1157),  be  not  given  within  twenty-four  hours  from 
the  taking  of  the  property  under  said  order,  the  sheriff  or  other 
officer  shall  return  the  property  to  the  defendant.  And  if  the 
sheriff  or  other  officer  deliver  any  property  so  taken  to  the 
plaintiff,  his  agent  or  attorney,  or  keep  the  same  from  the 
defendant,  without  taking  such  security  within  the  time  afore- 
said, or  if  he  take  insufficient  security,  he  shall  be  liable  to  the 
defendant  in  damages. 

The  bond  referred  to  in  the  first  of  these  sections  was 
given  by  Sawyer  et  al.  on  October  30th,  and,  according  to  the 
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constable '8  return,  the  property  was  turned  over  to  Sawyer  on 

the  same  day.  As  a  matter  of  fact,  the  machine 

*'  fufurTto2         was  delivered  to  Benjamin,  an  attorney  for 

r^Steof  pot-      Sawyer,  on  October  27th,  and  the  trial  court 

was  justified  in  finding  that  it  was  taken  by 
this  attorney  to  Council  Bluffs,  with  the  consent  of  the  officer, 
who  took  it  from  the  repair  company  under  the  writ  of  re- 
plevin, because  the  proprietor  of  the  garage  in  the  latter  city 
was  a  friend  of  the  attorney  and  would  keep  it  for  less  ex- 
pense than  it  could  be  kept  elsewhere.  It  also  appears,  with- 
out dispute,  that  the  case  was  tried  in  the  county  court  of 
Nebraska  before  this  proceeding  was  had,  and  that  the  ma- 
chine was,  by  that  court,  awarded  to  the  defendant  Sawyer. 
From  this  record  it  appears  that  the  machine  was  never 
wrongfully  taken  from  the  plaintiff's  possession,  and  that  at 
the  time  of  the  commencement  of  this  action  plaintiff  was  not 
entitled  to  the  possession  thereof.  If  the  action  of  replevin 
was  properly  prosecuted  in  Nebraska,  as  we  must  hold  it  was, 
and  if  the  property  was  rightfully  taken  under  the  writ  issued 
by  the  county  court  of  that  state,  and  the  property  properly 
taken  into  the  officer's  possession  under  the  writ,  his  failure 
to  secure  a  bond  before  delivering  the  machine  to  Sawyer's 
attorney  did  not  make  the  action  wrongful,  or  authorize  the 
owners  to  maintain  a  separate  and  independent  action,  either 
here  or  in  the  courts  of  Nebraska,  to  recover  the  possession 
of  his  property.  He  might  have  held  the  officer  liable  for  any 
loss  that  may  have  occurred,  due  to  the  officer's  failure  to  do 
his  duty,  but  this  failure  did  not  authorize  him  to  sue  for  the 
possession  of  the  property.  The  trial  court  was  authorized  to 
find  that  the  bond  was. given  within  the  twenty-four  hours; 
but,  whether  this  be  so  or  not,  plaintiff  did  not  await  the  expi- 
ration of  the  twenty-four  hours  before  commencing  his  suit 
The  case  proceeded  in  the  regular  way  in  the  courts  of  Ne- 
braska, and  Sawyer  was  awarded  the  possession  of  the  ma- 
thine. 

Moreover,  even  should  it  be  held  that  the  replevin  pro- 
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ceedings  in  Nebraska  were  abandoned,- this  will  not  avail  the 
plaintiff.    Although  the  owner  of  the  property,  he  made  a 

2  qut»  confessedly  valid  mortgage  upon  the  machine, 
"  wSSSSS  of     which  ™*  duly  acknowledged  and  recorded 

property.  under  the  laws  of  our  sister  state,  and,  con- 

ceding that  defendant  was  not  authorized  to  hold  it  under  the 
legal  proceedings  instituted  by  him,  he  was  nevertheless  enti- 
tled to  the  possession  of  the  property  under  his  mortgage,  in 
virtue  of  section  2911  of  our  Code.  The  law  of  Nebraska 
upon  this  subject  is  presumed  to  be  the  same  as  our  own ;  but, 
whether  that  be  so  or  not,  the  case  is  here,  and  must  in  this 
respect,  be  settled  by  our  law. 

There  is  nothing  in  the  point  that  Sawyer  waived  his 
mortgage  lien  by  commencing  his  action  of  replevin  in  Ne- 
braska.    What  he  did  there  was  in  the  enforcement  of  his 

3  saks  •  waiver    ^en>  ^^  no*  "*  hostility  to  it.    In  fact,  he  has 
of  lien.  never  waived  either  claim,  but  constantly  as- 
serted both,  as  he  had  the  right  to  do. 

The  judgment  has  support  in  the  record,  and  it  is  Af- 
firmed. 

Weaver,  C.  J.,  and  Gaynor  and  Withrow,  JJ.,  concur. 


State  op  Iowa,  Appellee,  v.  Henry  Johnson,  Appellant. 

Criminal  law:     murder:     belt  defense:     uncommunicated  threats. 

1  A  defendant  charged  with  murder  may  show  recent  uncommuni- 
cated threats  of  decedent  to  take  his  life,  in  support  of  a  plea  of 
self-defense,  where  the  same  are  so  related  in  point  of  time  as  to 
show  a  continuous  state  of  mind. 

Same:    evidence:     impeachment.    A  criminal  defendant  is  not  bound 

2  by  the  statement  of  witnesses  for  the  state  on  cross  examination 
that  they  were  not  prejudiced;  but  he  may  show  the  bias  of  such 
witnesses  by  substantive  proof,  unless  too  remote  and  collateral  to 
the  inquiry. 

Same:    evidence:     admissibility.     Where  defendant  claimed  that  he 
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3  suspected  decedent  of  having  improper  relations  with  his  minor 
daughter,  and  that  he  was  not  seeking  to  do  him  personal  violence 
but  to  satisfy  himself  on  that  point,  evidence  that  shortly  before 
the  fatal  affray  a  witness  had  told  defendant  that  he  had  seen 
deceased  in  company  with  his  daughter  unattended  and  that  he  Bad 
given  her  a  present  was  admissible. 

Instructions:    incompleteness.     Mere  incompleteness  of  an  uwtruc- 

4  tion  when  standing  alone,  which  is  correct  as  far  as  it  goes  and 
the  subject  matter  is  fully  covered  by  other  instructions,  is  not 
ground  for  condemning  it;  unless  so  erroneous  in  itself  or  in  such 
conflict  with  some  of  the  others  that  both  cannot  stand  as  correct 
statements  of  the  law. 

Same:     murder:     provocation:     instruction.      The    instruction    in 

5  this  case  that  if  defendant  without  provocation,  that  is  without 
malice,  shot  decedent  with  intention  of  inflicting  some  serious 
bodily  injury,  but  the  act  went  beyond  his  intention  and  caused 
death,  he  was  guilty  of  murder  in  the  second  degree  was  objec- 
tionable, as  leading  the  jury  to  believe  that  if  the  killing  was  without 
provocation,  though  not  intended,  the  accused  was  still  guilty  of 
murder  in  the  second  degree;  as  a  killing  under  such  circumstances, 
even  if  not  excusable,  is  only  presumptively  malicious. 

Appeal  from  Freemont  District  Court. — Hon.  Thomas  Ar- 
thur, Judge. 

Saturday,  December  13,  1913. 

Dependant  was  indicted  for  the  crime  of  murder.  Upon 
trial  he  was  convicted  of  murder  in  the  second  degree,  and 
appeals. — Reversed  and  Remanded. 

A.  V.  Thornell,  for  appellant. 

George  Cosson,  Attorney  General,  and  John  Fletcher, 
Assistant  Attorney  General,  for  the  State. 

Deemer,  J. — Defendant  is  charged  with  having  shot  and 
killed  one  Henry  Porter.  The  killing  is  said  to  have  occurred 
in  a  public  highway,  a  short  distance  from  the  town  of  Ham- 
burg, in  Freemont  county,  Iowa,  on  the  20th  day  of  Decern- 
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ber,  1912.  The  shooting  is  admitted  by  the  defendant,  but  he 
claims  that  what  he  did  was  in  self-defense.  The  state  con- 
tends that  the  killing  was  willful,  wrongful,  malicious,  and 
premeditated,  and  that  it  grew  out  of  Porter's  relations  with 
defendant's  divorced  wife,  or  with  some  of  their  children. 
Porter,  it  seems,  had  been  paying  attention  to  this  divorced 
wife,  and  this,  so  the  state  claims,  angered  defendant,  caused 
difficulty  between  him  and  Porter,  and  finally  led  to  the 
shooting.  Testimony  was  adduced  to  show  that  the  day  be- 
fore the  killing  defendant  stated  to  many  people  that  he 
might  have  trouble  with  Porter,  that  he  needed  killing,  and 
that  he  would  have  to  kill  him,  and  that  he  might  kill  him 
before  night.  He  declared  that  Porter  had  had  the  divorced 
wife,  with  one  of  her  daughters,  out  from  the  town  of  Ham- 
burg to  her  home ;  and  he  started  out  on  the  road,  so  the  state 
claims,  to  find  them.  He  met  Porter  on  the  highway  as  he 
(Porter)  was  returning  to  town,  and  fired  several  shots  at 
him,  two  of  which  took  effect;  one  producing  instant  death. 
There  were  no  eye-witnesses  to  the  transaction.  Defendant 
claimed  that  Porter  had  been  paying  attention  to  his  daugh- 
ter Pearl,  a  girl  sixteen  years  of  age,  who  lived  with  def end- 
ant 's  divorced  wife,  and  that  he  feared  their  relations  were 
improper,  and  on  the  night  of  the  murder  he  was  following 
the  parties  for  the  purpose  of  determining,  if  possible,  what 
their  relations  were.  He  says  that  after  watching  the  parties 
until  they  had  reached  his  divorced  wife's  home,  he  had  been 
unable  to  discover  anything  that  would  help  him  in  any  way 
to  determine  the  relations  between  his  daughter  and  the  de- 
ceased, and  was  standing  by  the  roadside  when  Porter  passed 
him  on  the  way  back  to  Hamburg;  that  after  Porter  had 
passed  some  fifty  yards  he  himself  started  back  towards  town, 
and  that  at  a  certain  turn  in  the  road  he  suddenly  came  upon 
the  deceased,  and  the  deceased  ordered  him  to  stop.  His  state- 
ment as  to  what  there  took  place  is  as  follows : 

Just  as  I  turned  the  corner  he  (deceased)  hollered  'Halt.' 
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I  said,  'I  want  to  see  you  a  minute.'  .  .  .  And  just  then  I 
said,  'I  want  to  see  you  a  minute/  and  just  as  I  said  that 
he  commenced  shooting.  I  thought  I  was  shot,  and  I  grabbed 
my  gun  and  commenced  shooting.  I  was  struck  twice,  I 
thought  ...  I  shot  five  times.  He  shot  five  times.  We 
exchanged  ten  shots.  He  shot  me  twice  before  I  could  answer, 
and  I  kept  shooting  until  I  was  empty  and  he  had  to.  I 
couldn't  say  that  I  saw  Porter  fall.  He  disappeared,  but 
I  couldn't  tell  whether  he  fell  or  not 

The  case  was  tried  by  the  state  upon  the  theory  that, 
after  the  defendant  had  emptied  his  revolver  in  shooting  at 
the  deceased  and  had  killed  him,  he  took  the  revolver  that 
was  in  the  deceased's  possession,  fired  one  shot  into  the  dead 
body  and  the  other  at  the  body,  and  threw  the  revolver  down 
in  front  of  the  deceased,  to  leave  the  impression  with  any 
one  who  might  find  him  that  the  shooting  was  done  in  self- 
defense;  and  the  defendant  claimed  on  the  trial  that  he  did 
the  shooting  in  defense  of  his  person,  as  is  indicated  in  the 
quotation  from  his  testimony  above  set  out.  This  is  a  suffi- 
cient statement  of  the  facts  to  an  understanding  of  the  ques- 
tions presented. 

I.  Defendant  offered  to  show  that  shortly  prior  to  the 
homicide  the  deceased  exhibited  a  revolver  which  he  was 
carrying  on  his  person,  and  that  he  then  and  there  made 

threats  against  the  defendant.  These  threats 
lm  murde?1LBeff^ :  were  not  communicated  to  the  defendant;  but 

defense  *  UH" 

communicated     by  one  of  the  witnesses  defendant  offered  to 

threats 

show  that  the  exhibition  of  the  revolver  and 
the  making  of  the  threats  occurred  the  day  before  the  homi- 
cide. Other  transactions  of  the  like  kind  were  more  remote, 
but  none  longer  than  three  weeks  before  the  affray.  All  of 
the  offers  were  refused,  doubtless  on  the  theory  that  because 
uncommunicated  they  were  inadmissible.  No  other  ground 
appears  for  the  ruling,  and  none  other  is  suggested  by  coun- 
sel for  the  state,  save  that  it  is  claimed  the  transactions  were 
too  remote.  The  first  ruling  made  on  an  offer  of  this  kind 
might  possibly  be  sustained  on  the  theory  that  it  was  too 
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remote ;  but  the  last,  of  course,  has  no  such  basis.  This  last 
offer  was  of  a  threat  the  day  before  the  killing,  and  the  inter- 
mediate one  was  of  a  threat  not  ,so  remote  as  the  first  one 
which  defendant  offered  to  show,  and  yet  not  so  recent  as 
the  last  one.  But,  in  view  of  the  frequency  of  the  threats, 
it  seems  to  us  all  were  admissible;  for  they  were  so  related  as 
to  show  a  continuous  state  of  mind;  and,  if  one  was  admis- 
sible, all  were.  Where  a  defendant  relies  upon  self-defense, 
as  in  this  case,  it  is  the  rule  of  this  court  that  recent  uncom- 
municated  threats,  made  by  the  deceased  against  the  defend- 
ant, are  admissible  in  evidence.  State  v.  Elliott,  45  Iowa, 
486 ;  State  v.  Helm,  92  Iowa,  540 ;  State  v.  Beird,  118  Iowa, 
474;  State  v.  Butler,  146  Iowa,  285. 

II.  Defendant  offered  to  show  the  bias  and  prejudice  of 
certain  witnesses  called  by  the  state.     These  matters  were 
called  to  the  attention  of  the  state's  witnesses  on  cross- 
examination,  and  they  denied  them.    When 

dence  i  fir-  defendant  came  to  offer  his  testimony,  he  pro- 
duced the  witnesses  to  whom  the  state's  wit- 
nesses had  made  declarations  showing  this  bias,  prejudice, 
and  interest  in  the  case;  but  the  trial  court  would  not  per- 
mit their  testimony  to  be  introduced.  In  this  there  was 
error.  One  is  not  bound  by  the  statement  of  a  witness  on 
cross-examination  that  he  is  not  biased  or  prejudiced.  This 
is  not  a  collateral  matter,  but  one  which  the  party  against 
whom  the  witness  testifies  may  always  show  as  a  matter  of 
substantive  proof,  unless  so  remote  and  collateral  to  the  in- 
quiry that  it  does  not  convict  the  witness  of  bias.  Such  is 
the  almost  universal  voice  of  authority.  Jones  on  Evidence 
(2d  Ed.)  Sections  828,  829;  State  v.  McKinstry,  100  Iowa, 
82;  People  v.  Brooks,  131  N.  Y.  321  (30  N.  E.  189) ;  Geary 
v.  People,  22  Mich.  220;  Wharton's  Crim.  Evidence  (9th 
Ed.)  Sections  482-485.  State  v.  Townsend,  66  Iowa,  741, 
relied  upon  by  the  state,  when  properly  analyzed,  does  not 
run  counter  to  this  rule. 

III.  The  defendant's  counsel  made  an  offer  to  show  the 


602  State  v.  Johnson.  [162  Iowa 

following,  by  a  witness  called  by  him:  "At  this  time  the 
defendant  offers  to  prove  by  the  witness  James  Bogan  that 

a  short  time  before  the  killing  of  Henry 
'  dence-  ad-"        Porter,  James  Bogan  told  Henry  Johnson, 

that  he  had  seen  Porter  walking  up  town 
with  Pearl  Johnson,  and  he  had  seen  him  give  her  a  scarf  pin, 
and  that  he  had  seen  Pearl  Johnson  and  Henry  Porter  alone 
together,  unattended  by  any  other  person."  In  view  of 
defendant's  claim  that  he  suspected  deceased  was  having  im- 
proper relations  with  his  daughter  Pearl,  and  that  he  went 
out  on  the  day  of  the  killing  to  try  and  satisfy  himself  on 
this  point,  and  not  for  the  purpose  of  waylaying  or  assault- 
ing the  deceased,  we  think  this  testimony  should  have  been 
received.  The  weight  of  such  testimony  was  for  the  jury, 
but  the  defendant  was  entitled  to  have  it  go  before  that  body 
for  what  it  was  worth.  That  the  state's  counsel  regarded 
such  testimony  as  proper  is  evidenced  from  these  excerpts 
taken  from  the  argument  of  one  of  them : 

He  [defendant]  wasn't  going  out  there  because  he  be- 
lieved that  this  man,  in  the  presence  of  the  mother  and  in  the 
presence  of  the  two  younger  sisters,  would  hold  improper  rela- 
tions with  Pearl,  but  he  was  going  out  there  because  down  in 
his  heart  there  was  a  hatred  of  this  man  because  he  paid  atten- 
tions to  the  divorced  wife.  ...  I  think  I  am  fair  about 
the  statement  that  there  is  no  word  of  mouth  in  this  case, 
nowhere  from  no  witness,  not  even  from  Henry  Johnson  him- 
self, who  was  upon  the  witness  stand  for  a  day  and  a  half, 
nearly,  of  any  man  that  ever  saw  Henry  Porter  paying  any 
attention  to  the  daughter  Pearl.  .  .  .  Johnson  didn't  say 
he  had  ever  seen  this  man  with  Pearl,  because  he  knew  it 
wasn't  true,  and  he  knew  that  if  he  told  that  which  was  untrue 
a  dozen  witnesses  whom  he  had  not  time  to  remove  from  the 
jurisdiction  of  this  court  could  come  upon  the  stand  and 
testify. 

It  was  hardly  fair,  to  say  the  least,  for  counsel  to  make 
such  claim  in  argument  after  securing  a  ruling  which  pre- 
vented defendant  from  making  the  showing  referred  to.    In 
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this  connection  we  call  attention  to  the  following  ruling  made 
on  defendant's  own  testimony,  while  he  was  a  witness  upon 
the  stand: 

Q.  .  .  .  You  may  state  whether  you  had,  prior  to  the 
time,  been  told  that  Mr.  Porter  had  been  getting  buggies  there  ? 

Mr.  Eaton :  This  is  objected  to  as  incompetent  and  imma- 
terial. 

The  Court:  There  isn't  any  material  issue  in  this  case 
about  him  going  to  the  livery  barn.    Excepted  to. 

Q.  You  may  state  whether  you  had  been  told  that  Mr. 
Porter  had  been  getting  buggies  at  -the  livery  barn,  and  had 
been  taking  your  daughter  Pearl  out?    A.  Yes,  sir. 

Mr.  Eaton:  That  is  objected  to  as  incompetent,  imma- 
terial and  irrelevant. 

The  Court :  Sustained,  and  the  answer  may  go  out. 

IV.  Many  of  the  instructions  are  challenged.  Most  of 
the  complaints  are  without  merit,  and  some  of  them  hyper- 
critical.   To  set  them  out  would  answer  to  no  purpose  save  to 

extend  an  opinion  beyond  its  proper  length; 
4'  T?oNs?cincom-    hence  we  shall  refer  to  but  few  of  those  which 

are  said  to  be  erroneous.  Standing  alone, 
several  might  be  said  to  be  incomplete,  but  as  they  were  cor- 
rect, in  so  far  as  they  went,  and  as  the  matter  was  fully  cov- 
ered by  subsequent  or  prior  instructions,  the  mere  incom- 
pleteness of  one  is  no  ground  for  condemning  it,  unless  it  is 
.  so  erroneous  in  itself,  or  so  in  conflict  with  some  of  the  others, 
that  both  cannot  stand  as  correct  expositions  of  the  law. 

Tested  by  these  rules  there  was  no  conflict,  and  the  in- 
structions taken  as  a  whole  fully  covered  the  case.  The  only 
doubt  we  have  is  of  the  correctness  of  the  sixteenth  instruc- 
tion, which  reads  as  follows : 

In  murder  of  the  first  degree,  unless  the  act  is  done  in  the 
perpetration  or  attempt  to  perpetrate  arson,  rape,  robbery, 
mayhem,  or  burglary,  there  must  be  a  specific  intention  to  kill, 
in  doing  the  act  which  causes  death,  and  the  killing  must  be 
deliberate  and  premeditated,  but  these  elements  are  not  essen- 
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tial  to  murder  of  the  second  degree.  If  one  person,  without 
provocation — that  is,  with  malice — shoot  another  with  inten- 
tion to  inflict  upon  him  some  serious  bodily  harm,  and  the  act 
goes  beyond  the  intention,  and  causes  the  death  of  the  person 
assailed,  the  one  who  fired  the  shot  is  guilty  of  murder  in  the 
second  degree;  and  it  would  make  no  difference  in  this 
respect  that  at  the  time  the  act  was  done  there  was  no  inten- 
tion to  take  the  life  of  the  deceased. 

That  part  of  the  instruction  which  makes  an  act,  done 
without  provocation,  malicious  is  of  such  doubtful  propriety 
that  it  should  not  have  been  given.    "Provocation"  is  not  the 

equivalent  of  " excuse.' '  Again,  the  instruc- 
5'  provocaUondf r :  tion  makes  an  act  done  without  provocation, 

instruction.  ,,  *    «i_  •    A      j    -i  i-  • 

and  beyond  the  purpose  intended,  malicious 
as  a  matter  of  law.  Whereas,  it  may  not  have  been  unlawful, 
and  perhaps  excusable,  because  done  in  self-defense.  More- 
over, a  jury  was  likely  to  find,  from  this  instruction,  that  if  the 
killing  was  without  provocation,  although  not  intended,  it 
was,  as  a  matter  of  law,  murder  in  the  second  degree.  Under 
our  rule  the  most  that  could  be  claimed  is  that  such  a  kill- 
ing, if  not  excusable,  is  presumptively  malicious.  State  v. 
Cater,  100  Iowa,  501 ;  State  v.  Dennis,  119  Iowa,  688 ;  State 
v.  Phillips,  118  Iowa,  660;  State  v.  Brown,  152  Iowa,  427. 
At  any  rate,  the  instruction  is  not  clear,  and  it  should  be 
avoided  on  a  retrial  of  the  case. 

For  the  errors  pointed  out,  the  judgment  must  be  re- 
versed, and  the  case  remanded  for  a  new  trial. 

Reversed  and  Remanded. 

Weaver,  C.  J.,  and  Gaynor  and  Withrow,  JJ.,  concur- 
ring. 


Thomas  J.  Mackland,  Appellee,  v.  The  Board  of  Super- 
visors op  Pottawattamie  County,  et  al.,  Appellants. 

Drainage:    appeal:     damages:     extent  op  claim.     On  appeal  from 
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1  the  allowance  of  a  claim  for  damages  in  drainage  proceedings,  the 
land  owner  cannot  change  his  position  and  recover  on  another  and 
different  ground  than  that  urged  before  the  board  of  supervisors; 
but  the  proceedings  before  the  board  are  informal  and  courts  will 
not  review  them  with  technical  strictness,  and,  if  the  claim  for 
damages  made  to  the  board  is  broad  enough  to  justify  it,  an  allow- 
ance of  all  damages  resulting  to  the  farm  as  a  whole  will  be  sus- 
tained. 

Plaintiff  fs  claim  as  originally  made  was  for  the  value  of  the  land 
taken  for  right  of  way  for  the  ditch  and  levee,  and  it  is  held  that 
it  was  sufficiently  comprehensive  to  embrace  all  damages  resulting 
to  the  farm  by  reason  of  the  construction  of  the  ditch. 

Same:    instruction:    assumption  of  facts.    Where  it  appeared  from 

2  the  evidence  that  the  water  of  a  stream  had  been  diverted  from  its 
course,  but  the  bed  of  the  stream  was  still  to  some  extent  a  water- 
way for  the  drainage  of  a  large  area  of  land,  the  court 's  instruction 
that  the  river  bed  along  which  the  drain  was  constructed  had  for 
some  years  been  abandoned  by  the  river,  was  not  an  unwarranted 
assumption  of  facts. 

Appeal  from  Pottawattamie  District  Court. — Hon.   0.   D. 

Wheeler,  Judge. 

Saturday,  December  13,  1913. 

* 

A  Drainage  district  having  been  established  affecting 
plaintiff's  land,  he  filed  claim  for  damages.  The  Board  al- 
lowed the  claim  in  the  sum  of  $85,  and  from  this  award  he 
appealed  to  the  District  Court.  There  was  trial  to  a  jury, 
and  the  damages  were  assessed  at  $700.  The  defendant 
appeals. — Affirmed. 

W.  H.  KiUpack;  for  appellants. 

J.  J.  Hess  and  Saunders  &  Stewart,  for  Appellee. 

Weaver,  C.  J. — Plaintiff  owns  one  hundred  and  sixty 
acres  of  land;  the  entire  tract  being  used  as  one  farm.  In 
former  years  a  stream  had  crossed  the  land  cutting  off  from 
the  main  body  about  ten  acres.    The  water  of  this  stream  had 
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been  diverted  and  the  bed  at  this  point  abandoned,  except 
as  it  served  as  an  outlet  for  the  drainage  of  adjacent  lands. 
Later  the  drainage  district  in  question  was  established;  the 
location  of  the  main  ditch  being  laid  along  or  in  the  bed  of 
the  old  stream.  Plaintiff's  claim  for  damages  as  presented 
to  the  board  of  supervisors  was  in  the  following  form: 
"Gentlemen:  Tou  are  hereby  advised  and  notified  that  the 
undersigned,  Thomas  J.  Mackland,  claims  the  sum  of  $1,000 
as  damages  due  him  for  the  taking  of  land  for  right  of  way 
for  the  ditch  and  levee  system  known  as  the  Honey  Creek 
Ditch  and  Levee,  said  land  being  taken  in  sec.  9,  township  75, 
range  44,  and  being  three  and  forty-six  hundredths  acres 
as  shown  by  the  engineer's  return,  and  I  demand  and  request 
that  I  be  allowed  as  damages  for  the  taking  of  said  land  the 
sum  of  $1,000  as  aforesaid."  In  the  district  court  he  filed  a 
petition  stating  his  ownership  of  the  farm  mentioned ;  that  the 
right  of  way  for  ditch  as  laid  thereon  comprised  three  and 
forty-six  hundredths  acres;  that  the  taking  thereof  and  the 
construction  of  the  ditch  were  a  material  injury  to  the  farm; 
and  that  the  damages  so  resulting  were  in  excess  of  $1,000, 
for  which  he  asked  a  verdict  at  the  hands  of  the  jury. 

The  defendants  moved  to  strike  from  the  petition  all  al- 
legations of  injury  to  the  farm  as  a  whole,  alleging  that  the 
plaintiff's  claim,  as  filed  with  the  board,  was  confined  and 
limited  to  the  value  of  the  three  and  forty-six  hundredths 
acres  of  land  actually  taken,  and  therefore  no  damage  to  the 
farm  generally  should  be  considered.  The  motion  was  denied, 
and  error  is  assigned  upon  the  ruling. 

Evidence  was  admitted  of  the  damage  to  plaintiff's  farm 
as  a  whole  resulting  from  the  construction  of  the  ditch,  and  it 
is  conceded  that,  if  admissible,  it  is  sufficient  to  justify  the  ver- 
dict of  the  jury.  No  question  is  raised  as  to  the  regularity  of 
the  proceedings  establishing  the  ditch. 

In  short,  the  principal  question  presented  by  the  record 
and  argued  by  counsel  is  the  one  raised  by  defendant's  motion 
to  strike  parts  of  the  plaintiff's  petition:    Did  the  claim  as 
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made  by  plaintiff  and  laid  before  the  board  of  supervisors  limit 
his  damages  to  the  value  of  the  acres  actually  taken  for  the 
ditch,  or  may  he  recover  such  damages  as  resulted  to  his  farm 
from  the  taking  of  these  acres  and  the  construction  of  the 
ditch  f 

It  is  well  established,  as  the  appellant  contends,  that  the 

landowner  must  first  present  his  claim  for  damages  to  the 

board  of  supervisors,  and  upon  appeal  to  the  district  court  he 

dbaina    •         k  <n0*  aUowed  to  change  position  and  recover 

ages?1  extent      uPon  another  and  different  ground  than  was 

ofcikim.  caJled  to  the  board's  attention.    Pritchard  v. 

County,  150  Iowa,  574;  Hartshorn  v.  Court,  142  Iowa,  80; 

Lyon  v.  Board,  155  Iowa,  367;  Lightner  v.  Board,  156 

Iowa,  398. 

Assuming  the  rule  to  be  as  stated,  the  question  before  us 
is  reduced  to  the  inquiry  whether  the  claim  made  by  the 
plaintiff  before  the  board  is  comprehensive  enough  to  justify 
an  allowance  in  his  favor  for  the  damages  to  his  farm.  Upon 
this  proposition  we  are  inclined  to  the  view  taken  by  the  trial 
court. 

Proceedings  before  a  board  of  supervisors  and  other 
tribunals  of  that  character  are  necessarily  informal,  and  the 
courts  are  not  disposed  to  review  them  with  technical  strict- 
ness. If  plaintiff's  claim,  though  awkwardly  stated,  was  still 
so  expressed  that  the  board  as  men  of  ordinary  intelligence 
understood  or  ought  to  have  understood  that  he  was  asking 
damages  for  the  injury  to  his  farm,  it  was  sufficient,  and  the 
petition  filed  by  him  in  the  district  court  was  no  departure 
from  the  position  which  he  had  taken  before  the  board.  Prop- 
erly construed,  the  writing  presented  to  the  board  is  not  a 
mere  demand  to  be  paid  the  value  of  three  and  forty-six 
hundredths  acres  of  land  taken,  but  what  he  does  ask  is,  in 
so  many  words,  "damages  due  him  for  the  taking  of  land  for 
the  right  of  way  for  the  ditch,  ...  said  land  (i.  e.,  the 
land  taken)  being  three  and  forty-six  hundredths  acres,"  and 
closes  his  statement  with  a  demand  for  "damages  for  the  tak- 
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ing  of  said  land."    It  is  a  matter  of  common  knowledge  and 
everyday  observation,  to  say  nothing  of  the  familiar  prin- 
ciples involved  in  all  ad  quod  damnum  proceedings,  that  dam- 
ages for  the  taking  of  a  given  area  of  land  are  rarely  limited 
to  the  quantity  or  acreage  of  land  actually  taken,  but  include 
both  the  value  of  the  land  so  taken  and  compensation  for  the 
injury  resulting  to  the  remainder  of  the  tract  out  of  which 
the  right  of  way  had  been  carved.    When  plaintiff  appeared 
before  the  board,  saying,  in  substance,  "You  have  appro- 
priated a  right  of  way  to  the  amount  of  three  and  forty-six 
hundredth  acres,  and  I  claim  damages  therefor  to  the  extent 
of  $1,000,"  there  is  scarcely  room  for  reasonable  doubt  that 
he  was  claiming  compensation  in  this  larger  sense.    It  is  true 
the  claim  is  stated  in  general  terms;  but,  being  general,  we 
think  it  must  be  held  to  include  all  the  elements  which  usually 
enter  into  the  assessment  of  damages  for  the  appropriation 
of  a  right  of  way  across  the  premises  of  a  landowner.    It 
would  be  unreasonable  to  assume  or  suppose  it  possible  that 
any  one  was  misled  or  deceived  as  to  the  real  nature  of  the 
claim. 

It  is  unnecessary  to  prolong  argument  upon  this  feature 
of  the  case.  It  depends  solely  upon  the  construction  to  be 
placed  upon  the  claim  filed  before  the  supervisors,  and,  as 
we  read  the  statement,  it  is  clear  the  plaintiff  did  not  thereby 
intend  to  be  understood  as  demanding  only  compensation  for 
the  land  appropriated,  and  the  trial  court  did  not  err  in  so 
ruling. 

Some  question  is  raised  by  appellant  upon  the  correctness 
of  the  court's  instructions  in  which  it  was  assumed  as  a  fact 
that  the  river  bed  along  which  the  ditch  was  made  had  "for 

some  years  been  abandoned  by  the  Boyer 

'  SSgSL        river'"    CouMel  ar»aes  thiB  ***  erroneous, 
of  facta.  because  while  it  is  true  that  the  Boyer  river, 

which  formerly  occupied  this  bed,  had  been  tapped  farther 

up  the  stream,  and  its  waters  taken  by  a  more  direct  course 

into  the  Missouri  river,  yet  the  bed  of  the  stream  was  still  to 


Dec.  1913]  Ryan  v.  Litchfield.  609 

some  extent  a  waterway,  and  the  drainage  for  a  large  area 
of  land  still  flowed  through  it.  Conceding  what  counsel  says 
to  be  the  fact,  that  the  river  bed  continued  to  serve  as  a  drain 
for  a  considerable  quantity  of  land  after  the  river  itself  had 
been  diverted  in  another  direction,  we  can  see  no  necessary 
inconsistency  between  the  existence  of  such  condition  and  the 
literal  truth  of  the  court's  assumption  that  the  bed  of  the 
stream  had  been  abandoned  by  the  Boyer  river.  It  was, 
moreover,  an  assumption  which  is  borne  out  by  the  record 
as  well  as  by  appellant's  concession.  The  court  did  not  say, 
nor  could  the  jury  infer  therefrom,  that  no  drainage  from 
below  the  point  of  diversion  still  found  exit  through  the  old 
river  bed.  It  is  to  be  presumed  that  the  jury  did  not  over- 
look the  testimony  showing  the  physical  conditions  existing  at 
the  time  of  the  appropriation  of  the  right  of  way,  and  that 
these  were  given  due  consideration  in  their  assessment  of 
damages. 

No  reversible  error  appears  in  the  record,  and  the  judg- 
ment of  the  district  court  is  Affirmed. 

Deemer,  Withrow,  and  Gaynob,  JJ.,  concurring. 


Cabo  Ryan,  Administratrix  of  the  Estate  of  Nellie  A.  Hoi- 
brook,  Deceased,  Appellee,  v.  E.  C.  Litchfield,  Appel- 
lant. 

Negotiable  instruments:  certainty  as  to  time  of  payment:  con- 
1  struction.  A  written  instrument  by  which  the  maker  agrees  to  pay 
the  person  named  therein  a  specified  sum  "as  nearly  as  possible  to 
meet  her  requirements,  but  I  do  not  bind  myself  to  any  specified 
time  that  same  shall  be  paid,"  is  not  so  uncertain  and  indefinite  in 
the  time  of  payment  as  to  render  it  uninforceable;  but  the  statement 
is  held  to  mean  payment  within  a  reasonable  time  after  demand: 
the  term  requirements  being  used  in  its  ordinary  sense,  to  ask, 
demand  or  call  for. 

Same:  enforcement  by  administrator.  A  written  instrument  obli- 
Vol.  162  Ia.— 39 
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2  gating  the  maker  to  pay  a  specified  sum  of  money,  in  no  manner 
conditional  upon  the  life  of  the  payee,  is  not  extinguished  by  his 
death  and  may  be  enforced  in  the  hands  of  his  administrator. 


Appeal  fron*  Black  Hawk  District  Court. — F.  C. 

Judge. 


Saturday,  December  13,  1913. 

The  opinion  states  the  case. — Affirmed. 

George  W.  Dawson,  and  Dawson  &  Wehrmacker,  for 
appellant. 

Meats  &  Love  joy,  for  appellee. 


Weaver,  C.  J. — The  appellant  executed  and  delivered  to 
one  Nellie  A.  Holbrook  a  written  instrument  in  words  and 
figures  as  follows : 4 '  Waterloo,  Iowa,  U.  S.  A.  May  23, 1910.  I 
hereby  agree  to  pay  to  Nellie  A.  Holbrook  the  sum  of  ($5,- 
000.00)  without  intrist.  Same  to  be  paid  as  nearly  as  passable 
to  meet  her  requirements  but  I  do  not  bind  myself  to  any 
specified  time  that  same  shall  be  paid.    E.  C.  Litchfield.99 

Thereafter,  on  April  12,  1911,  the  payee  died  intestate, 
and  the  plaintiff  herein  is  her  duly  appointed  administratrix. 
Among  the  papers  of  the  deceased  was  found  this  writing, 
having  indorsed  thereon  a  memorandum  of  three  payments 
of  $50  each,  bearing  date,  respectively,  September  21,  October 
21,  and  December  20, 1910.  Payment  of  the  remainder  of  the 
sum  named  in  said  instrument  having  been  demanded  and 
refused,  this  action  at  law  was  begun  for  the  recovery  thereof. 
The  petition  alleges  simply  the  facts  as  above  recited  and  de- 
mands judgment  for  the  recovery  of  the  unpaid  remainder  of 
the  principal  sum,  with  interest.  To  this  petition  appellant 
demurred  upon  grounds  stated  by  him  as  follows : 

(1)  That  there  is  no  mutuality  appearing  on  the  face  of 
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the  instrument  in  writing  referred  to  in  plaintiff's  petition 
because  the  person  named  as  payee  therein  in  no  w$y  agreed 
to  or  was  bound  by  anything  on  her  part,  and  it  fairly  appear- 
ing on  the  face  of  said  instrument  that  there  was  no  valid  con- 
sideration therefor,  notwithstanding  the  instrument  purports 
to  be  in  writing. 

(2)  That  said  instrument  in  writing  is  uncertain  by  its 
terms  and  conditions.  That  it  does  not  appear  with  any  degree 
of  certainty  what  that  part  of  the  instrument  means  wherein 
it  says,  'Saine  to  be  paid  as  nearly  as  possible  to  meet  her 
requirements.9  It  not  appearing  therefrom  which  or  who  of 
the  parties  to  said  instrument  is  to  determine  or  say  what  the 
requirements  should  demand,  whether  the  maker  of  the  pur- 
ported instrument  or  the  payee  thereof.  Neither  does  it  say 
by  clear  and  explicit  terms  what  requirements  are  referred  to 
or  may  be  demanded. 

(3)  That  the  purported  instrument  in  writing  is  uncer- 
tain and  indefinite  because  no  time  is  fixed  therein  for  the 
payment  thereof;  the  maker  refusing  to  pay  at  any  specified 
time. 

(4)  That  it  appears  upon  the  face  of  said  petition  and 
amendment  that  there  is  nothing  due  plaintiff  by  reason  of  the 
purported  instrument  in  writing  being  the  basis  of  this  cause 
of  action. 

(5)  That  it  appears  upon  the  face  of  the  petition  and 
amendment  thereto,  as  well  as  the  instrument  sued  herein,  that 
upon  the  death  of  payee  thereof,  namely,  Nellie  A.  Holbrook, 
the  cause  of  action  expired  and  terminated  on  the  death  of 
said  payee. 

(6)  That  it  appears  upon  the  face  of  petition  and  amend- 
ment thereto,  as  well  as  the  instrument  sued  upon,  that  there 
was  no  demand  made  thereon  against  the  defendant  during  the 
lifetime  of  said  Nellie  A.  Holbrook,  and  that  it  fails  to  show  or 
allege  that  there  was  anything  due  on  said  instrument  in  writ- 
ing at  the  time  of  the  decease  of  said  Nellie  A.  Holbrook. 
That  the  petition  of  plaintiff  shows  upon  the  face  thereof  that 
the  purported  agreement  set  out  and  made  the  basis  of  plain- 
tiff's  cause  of  action  is  so  uncertain  and  indefinite  that  plaintiff 
is  not  entitled  to  recover  thereon  because  the  character  and 
kind  of  undertaking  referred  to  in  said  purported  agreement 
cannot  be  determined  by  said  agreement,  and  the  court  can- 
not, from  the  subject-matter  expressed  therein,  ascertain  to 
reasonable  degree  of  certainty  the  kind  and  character  of 
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defendant's  undertaking.  That  there  is  no  fixed  time  of  pay- 
ment. That  the  cause  of  action,  if  any,  terminated  upon  the 
death  of  the  payee,  and  it  appears  to  have  been  the  expressed 
intent  of  the  parties  that  payments  should  be  made  to  meet  the 
needs  or  requirements  of  the  payee  during  her  lifetime.  That 
the  instrument  is  void  for  uncertainty. 

The  demurrer  was  overruled,  and,  appellant  electing  to 
stand  thereon  and  refusing  further  to  plead,  judgment  was 
entered  against  him  as  prayed. 

Question  has  been  raised  by  an  amended  abstract  as  to  the 
punctuation  and  capitalization  of  the  printed 

1.  Negotiable  • 

instruments '    copy  of  the  note  or  writing  sued  upon,  and  the 

miElZ******     instrument  has  been  submitted  to  our  ex- 
payment  :  con- 
struction, amination,   but   we    think   the   variation  in 

reading  does  not  materially  affect  the  essential  meaning  or 
legal  effect  of  the  language  employed  The  argument  for 
appellant  rests  upon  the  following  propositions. 

It  is  said  the  instrument  sued  upon  is  too  indefinite  and 
uncertain  to  be  capable  of  legal  enforcement.  In  support  of 
this  theory  we  are  cited  to  Palmer  v.  Albee,  50  Iowa,  429,  and 
Boardman  v.  Lessees,  6  Pet.  328  (8  L.  Ed.  415).  Turning  to 
these  precedents  we  find  in  the  Palmer  case  that  the  contract 
of  subscription  for  the  benefit  of  a  certain  church  was  signed 
by  the  defendant  as  follows:  "Orrin  Albee,  twenty  acres  of 
land" — and  this  was  held  too  ambiguous  and  uncertain  to  con- 
stitute an  enforceable  contract.  The  Boardman  case  was  an 
action  in  ejectment  in  which  the  title  to  certain  lands  was  in 
question.  In  the  course  of  the  court's  opinion  it  was  said 
arguendo  that:  "If  the  land  be  so  inaccurately  described 
as  to  render  its  identity  wholly  uncertain,  it  is  admitted  that 
the  grant  is  void."  The  soundness  of  neither  decision  need  be 
questioned,  but  we  are  unable  too  see  that,  admitting  the  rule 
stated,  it  has  any  application  to  the  instant  case. 

The  instrument  sued  upon  shows  without  the  slightest  am- 
biguity or  uncertainty  the  person  making  the  promise,  the 
person  to  whom  it  was  given,  the  promise  to  pay,  and  the 
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amount  to  be  paid.  The  only  point  on  which  there  is  any 
room  for  argument  or  difference  of  opinion  arises  upon  the 
question  of  the  time  of  payment.  The  language  of  the  instru- 
ment is:  "Same  to  be  paid  as  nearly  as  possible  to  meet  her 
requirements  but  I  do  not  bind  myself  to  any  specified  time 
that  the  same  shall  be  paid."  It  is  assumed  by  counsel  that, 
in  contruing  the  promise  here  quoted,  the  word  "  require- 
ments" is  to  be  given  the  meaning  of  "needs"  or  "necessi- 
ties," and  therefore  no  action  will  lie  upon  such  agreement 
without  allegation  and  proof  of  the  existence  of  such  need. 
But  there  is  no  rule  or  principle  of  construction  which  will 
justify  such  a  rendering.  It  is  true  that  among  the  sub- 
sidiary or  exceptional  definitions  of  the  word  "requirement" 
is  that  of  necessity  or  need,  but  in  its  primary  and  usual  sense 
"to  require"  is  to  ask  or  demand  or  call  for,  and  "require- 
ment ' '  is  the  act  of  requiring ;  demand ;  requisition.  Webster 's 
New  International  Dictionary.  To  the  same  effect  is  the  hold- 
ing in  McReynold's  Appeal,  66  Pa.  Ill,  where  the  word  "re- 
quire," used  in  a  contract,  was  said  to  mean  "called  for." 
The  North  Dakota  court  defines  it  as  the  equivalent  of  "exact," 
"direct,"  or  "order."  Kennedy  v.  Falde,  4  Dak.  319  (29  N. 
W.  667).  Very  closely  in  point  with  the  case  at  bar  is  Brew- 
ster  v.  Brewster,  52  N.  H.  58.  The  court  there  construed  a 
bequest  of  money  to  be  paid  the  legatee  as  "she  may  require 
it"  as  not  meaning  payment  as  she  needs  it  but  payment  as 
she  demands  it.  No  reason  is  suggested,  and  none  now  sug- 
gests itself,  why  we  should  not  give  the  word,  as  we  have  it 
in  this  case,  its  primary  and  usual  meaning  of  asking  or  de- 
manding as  a  right.  Giving  it  this  effect,  the  agreement  as  to 
time  of  payment  is  that  appellant  will  pay  the  sum  stated 
as  the  payee  may  demand  or  call  for  it.  The  qualifying  words 
"as  near  as  possible"  and  "I  do  not  bind  myself  to  any  speci- 
fied time"  mean  no  more  than  that  the  promisor  shall  have 
reasonable  time  in  which  to  meet  the  calls  or  demands  made 
upon  him.  It  is  quite  possible  that  the  parties  contemplated 
that  only  part  payments  would  be  called  for  from  time  to  time, 
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though  this  is  not  expressed  in  the  writing,  but  even  if  so 
expressed  the  instrument  would  remain  an  undertaking  to 
pay  on  demand,  and  that  the  whole  sum  would  become  due 
and  payable  within  a  reasonable  time.  A  promise  to  pay  a 
fixed  and  definite  sum  at  the  promisor's  convenience,  and  the 
extension  of  the  time  of  payment ' '  indefinitely, ' '  and  a  promise 
to  pay  without  naming  any  date  or  time  of  maturity  have 
frequently  been  held  to  be  collectible  on  demand  or  at  least 
within  a  reasonable  time.  See  Ramot  v.  Scotenfels,  15  Iowa, 
457 ;  Works  v.  Hershey,  35  Iowa,  340 ;  Smith  v.  Junker  (C.  C.) 
41  Fed.  101  (7  L.  R.  A.  264) ;  Jones  v.  Eisler,  3  Kan.  134; 
DeWolfe  v.  French,  51  Me.  420.  These  and  other  cases  of  their 
class  proceed  upon  the  very  just  assumption  that  the  parties 
must  have  intended  that  a  promise  to  pay  a  definitely  fixed 
sum  was  meant  to  mature  some  time,  and  the  court  should 
indulge  in  no  reading  of  the  contract  not  imperatively  re- 
quired by  the  established  rules  of  construction  to  render  such 
promise  of  no  legal  force  or  value.  It  folktwB  that  the  trial 
court  did  not  err  in  holding  the  note  or  promise  sued  upon 
to  be  payable  on  demand. 

II.  The  alternative  proposition  urged  by  the  appellant  is 
that  the  performance  of  the  promise  made  by  him  was  condi- 
tioned or  dependent  upon  the  continued  existence  of  the  payee, 

and  that  her  death  puts  an  end  to  the  obliga- 
fwcement  by      tion.    In  other  words,  it  is  said  the  promise 

to  pay  according  to  the  requirements  of  the 
payee  is  the  equivalent  to  a  promise  to  contribute  to  the  relief 
of  her  needs,  not  to  exceed  in  the  aggregate  the  sum  specified, 
and  that  when  her  needs  ceased  with  her  death  no  further  ob- 
ligation rested  upon  the  appellant.  To  sustain  this  theory  the 
word  " requirements,"  as  here  used,  would  have  to  be  given 
the  meaning  of  needs  or  necessities,  which  we  have  already 
held  cannot  be  properly  done,  and  even  then  we  should  have 
to  import  into  the  agreement  other  words  or  other  terms  which 
are  nowhere  expressed  or  necessarily  implied.  To  do  so  is  to 
indulge  in  mere  conjecture  as  to  the  real  nature  of  the  transac- 
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tion  resulting  in  the  execution  of  this  instrument  and  to  make 
for  the  parties  a  contract  which  they  have  not  made  for  them- 
selves. The  writing  imports  a  consideration  for  the  promise, 
a  consideration  which  we  must  presume  was  adequate.  The 
demurrer  admits  the  contract  as  pleaded,  and  the  appellant's 
election  to  stand  thereon  is  a  consent  to  stand  or  fall  upon  the 
question  of  the  legal  sufficiency  of  such  contract  to  sustain  a 
recovery. 

For  reasons  stated  the  demurrer  was  properly  overruled, 
and  the  judgment  rendered  by  the  trial  court  must  be  and  it 
is  hereby  Affirmed. 

Deemeb,  Gaynob,  and  Withrow,  JJ.,  concurring. 


John  P.  Ronayne,  Appellee,  v.  The  Hawkeye  Commercial 

Men  's  Association,  Appellant. 

Pleadings:    demurrer:    effect  of  amendment:     waives.    The  filing 

1  of  an  amended  and  substituted  petition  in  response  to  a  demurrer 
to  the  original  petition  was  a  waiver  of  the  necessity  for  any  ruling 
on  the  demurrer,  and  defendant  could  not  thereafter  excuse  his 
default  on  the  ground  that  the  demurrer  was  pending  when  the 
default  was  entered. 

Judgments:     default:     vacation:     discretion.     Ordinarily  the  court 

2  will  not  undertake  to  settle  controversies  arising  outside  of , court,  and 
of  which  no  record  is  made,  or  to  set  aside  defaults  upon  a  dis- 
puted showing  of  verbal  agreements  respecting  the  pleadings.  In 
the  instant  case  there  was  no  abuse  of  discretion  in  refusing  to  set 
aside  the  default. 

Same.    The  fact  that  defendant's  counsel  appeared  and  moved  to  set 

3  aside  the  default  before  the  record  of  the  judgment  was  written  up 
was  not  material  on  the  question  of  setting  the  default  aside;  as 
the  court  could  have  vacated  the  judgment  at  any  time  during  the 
term  upon  a  proper  showing. 

Time  for  filing  pleadings:    computation.    Where  the  time  agreed  upon 

4  for  filing  a  pleading  expired  on  Sunday,  its  filing  on  the  day  fol- 
lowing was  timely,  under  the  statute  providing  that  in  computing 
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time  the  last  day  of  the  period  shall  be  included  unless  it  falls  <m 
Sunday,  in  which  event  it  shall  be  extended  to  include  the  whole  of 
Monday. 

Appeal  from  Allamakee  District  Court — Hon.  A.  N.  Hobson, 

Judge. 

Saturday,  December  13, 1913. 

Action  at  law  on  a  certificate  of  accident  insurance.  The 
defendant  first  appeared  and  moved  for  change  of  place  of 
trial  to  Marshall  county,  Iowa.  It  also  demurred  to  the  peti- 
tion. The  motion  was  overruled  on  April  1,  1910,  and  plain- 
tiff given  thirty  days  in  which  to  amend  petition.  The 
amended  petition  was  filed  May  2,  1910.  The  next  term  of 
court  convened  August  29,  1910.  On  the  third  day  of  the 
term  default  was  entered  against  the  defendant  for  want  of 
answer,  and  at  the  Same  time,  or  soon  thereafter,  judgment 
was  entered  thereon  against  defendant  for  $300  and  costs. 
Seven  days  later  defendant  appeared  by  its  attorney  and 
moved  to  vacate  the  judgment  and  set  aside  the  default  and 
permit  the  filing  of  an  answer.  The  motion  was  denied,  and 
defendant  appeals. — Affirmed. 

Bradford  &  Johnson  and  Douglass  Deremore  for  appel- 
lant. 

D.  J.  Murphy  and  W.  S.  Hart  for  appellee. 

Per  curiam. — The  defendant's  excuse  for  its  default  and 
ground  for  its  motion  to  reopen  the  case  is,  in  substance : 

I.  That  when  the  default  was  entered  there  was  on  file  a 
demurrer  to  the  petition  which  had  not  been  ruled  upon.  The 
record  is  against  appellant  on  this  point.     It  shows  that  a 

demurrer  was  filed  at  the  appearance  term. 

*'  demurrer  f:        Counsel   for   plaintiff    then    asked    time   to 

amendment:       examine  the  demurrer,  saying  that  if  they 

waiver. 

found  their  petition  faulty  they  would  amend 
within  thirty  days.     About  the  same  time  counsel  for  de- 
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fendant  left  court  and  went  to  his  own  home  in  Marshall- 
town,  it  being  understood  that  the  case  would  not  be  tried  at 
that  term.  Plaintiff  did  at  the  end  of  thirty  days  file  an 
amended  and  substituted  petition,  and  this  we  think  had  the 
effect  to  render  the  demurrer  of  no  farther  moment.  No 
ruling  upon  it  was  required. 

II.  Defendant's  counsel  makes  affidavit  that  before  leav- 
ing court  at  the  spring  term  he  had  an  oral  agreement  with 
counsel  on  the  other  side  by  which  the  latter,  in  case  they 

concluded  to  amend  or  substitute  their  pe- 

2      JUDGMBNTS  * 

default :     '       tition,  would  send  a  copy  to  defendant's  coun- 
discretion.  ^\  ^fl  gjve  the  latter  an  opportunity  to 

plead  thereto;  that  in  fact  no  such  copy  was  served,  and  de- 
fendant was  justified  in  assuming  that  plaintiff  had  elected 
to  stand  upon  his  petition  as  first  filed;  and  that  the  de- 
murrer would  be  taken  up  and  ruled  upon  before  defendant 
was  required  to  answer.  But  this  statement  is  denied  by 
plaintiff's  counsel,  and  as  a  rule  the  court  will  not  under- 
take to  settle  controversies  so  arising  or  set  aside  defaults 
upon  a  disputed  showing  of  verbal  agreements  not  made  in 
open  court  and  record  thereof  preserved.  The  court  should 
not  be  asked,  and  only  in  exceptional  cases  will  it  consent, 
to  sit  in  judgment  upon  the  comparative  veracity  of  counsel 
in  matters  which  might  easily  have  been  removed  from  the 
possibility  of  doubt  by  making  them  of  record  or  reducing 
them  to  writing.  We  see  nothing  in  this  case  to  take  it  out 
of  the  rule.  There  appears  to  have  been  no  haste  to  take 
advantage  of  counsel's  absence.  The  default  was  not  taken 
until  the  third  day  of  the  term.  Even  upon  defendant's 
theory  of  the  agreement  its  counsel  should  have  been  on  hand 
not  later  than  the  second  day  of  the  term  to  look  after  his 
case;  but  for  some  reason  he  delayed  his  coming  four  days 
longer.  There  is  a  large  discretion  vested  in  the  trial  court 
in  the  matter  of  setting  aside  defaults,  and  under  the  cir- 
cumstances related  we  cannot  hold  that  such  discretion  was 
abused. 
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III.  It  is  next  said  that,  although  the  default  was  en- 
tered on  the  third  day,  the  judgment  record  was  not  written 
up  until  about  the  time  counsel  for  the  defendant  appeared. 

This  we  think  is  not  a  material  consideration. 

If  defendant  had  made  a  meritorious  show- 
ing, the  court  could,  and  no  doubt  would,  have  sustained  its 
motion  just  as  readily  after  the  formal  entry  was  made  si 
before.  The  term  was  still  in  progress,  and  the  court  had 
full  control  over  the  records 

IV.  Finally  it  is  said  the  plaintiff  himself  was  in  default 

in  not  filing  his  amended  petition  within  the 
ing  plSdincw:  thirty-day  limit.    The  time  given  was  thirty 

days.  The  last  day  of  the  period  was  Sun- 
day, and  the  pleading  was  filed  on  the  next  day.  This  was 
in  time.    Code,  section  48,  par.  23. 

We  find  no  sufficient  reason  for  interfering  with  the  dis- 
cretion of  the  trial  court,  and  the  ruling  and  judgment  com- 
plained of  are  Affirmed. 


Q.  A.  Putbrees,  Appellee,  v.  Frederick  P.  James,  et  aL, 
Appellants,  (and  Three  Other  Cases). 

Wills:     construction.     The  law  favors  the  vesting  of  estates  at  the 

1  earliest  possible  period,  in  the  absence  of  a  clear  manifestation  of 
the  testator's  intention  to  the  contrary;  and  in  cases  of  doubt  the 
law  favors  the  fee  rather  than  the  lesser  estate. 

Same:     vesting  or  estates.     Under  a  will  bequeathing  one  half  of 

2  testator's  income  to  his  wife  for  life,  together  with  the  occupancj 
of  residences,  and  to  his  legal  heirs  the  remainder  of  the  income 
during  the  life  of  the  wife,  with  the  reversion  and  ownership  in 
them  after  her  death,  and  with  direction  to  his  executor  to  sell  sues 
property  as  might  be  required  to  pay  his  debts,  the  legal  heirs  took 
the  fee  title  to  the  real  estate  at  once  with  enjoyment  deferred  until 
his  wife's  death. 

Same:    sale  or  interest  by  devisee:    estoppel.     Upon  a  sale  and 

3  receipt  of  the  consideration  of  all  their  interest  in  testator's  real 
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estate  devised  to  them,  the  devisees  and  their  grantors  were  estopped 
from  claiming  any  further  interest  in  the  property. 

Same:     widow's  election:     evidence.    While  a  widow's  election  to 

4  accept  the  provisions  of  her  husband's  will  in  lieu  of  a  distributive 
share  could  be  made  a  matter  of  record  as  required  by  the  former 
statute  in  different  ways,  proof  of  an  unrecorded  referee's  report 
filed  in  a  foreign  state,  showing  that  the  widow  as  trustee  rented 
lands  in  this  state,  and  that  she  occupied  property  of  the  estate 
and  acted  as  executrix  was  not  sufficient  to  show  such  an  election. 

Baal  property:    quieting  title:    colob  of  title:      adverse  posses- 

5  sion.  Where  the  widow,  having  a  life  interest  in  the  income  from 
testator 's  property,  and  his  legal  heir  holding  the  fee,  conveyed  their 
interests  in  the  real  estate,  and  a  decree  quieting  the  title  was 
entered  in  favor  of  the  grantee,  in  a  suit  to  which  they  were  all 
parties,  one  holding  under  such  grantee  with  occupancy  for  fifteen 
years  held  color  of  title,  and  was  entitled  to  a  decree  quieting  the 
title  in  him  as  against  the  heirs  of  the  testator. 

Appeal  from  Dickinson  District  Court. — Hon.  D.  F.  Co*le, 

Judge. 

Saturday,  December  13,  1913. 

Action  in  equity  to  quiet  title  to  three  hundred  twenty 
acres  of  land  in  Dickinson  county,  Iowa.  Three  other  cases 
were  tried  with  this.  Decree  for  plaintiffs.  Defendants  ap- 
peal.— Affirmed. 

McCarty  &  McCarty,  for  appellants. 

Francis  &  Owens  and  Faville  cfe  Whitney,  for  appellee. 

Preston,  J. — Many  parties  were  made  defendant,  most  of 
whom  defaulted.  Belief  was  asked  against  unknown  claim- 
ants.  Defendants  contesting,  and  who  are  the  appellants, 
are  some  of  the  brothers  and  sisters  of  Frederick  P.  James 
and  their  children  and  grandchildren. 

Frederick  P.  James  died,  testate,  in  May,  1884.  His  will 
was  admitted  to  probate  in  New  York  in  September,  1884, 


620  Putbreks  v.  James.  [162  Iowa 

and  in  Dickinson  County,  Iowa,  in  May,  1891.    The  will  is 
as  follows: 


I,  F.  P.  James,  of  Phillipstown,  Putnam  county,  New 
York,  being  of  sound  mind,  declare  this  my  last  will  and 
testament,  revoking  all  former  wills  and  codicils. 

I  give  and  bequeath  to  my  beloved  wife  Julia,  for  her 
sole  use,  enjoyment  and  benefit,  during  her  life,  without 
restraint,  deduction  or  interference  in  any  manner  whatsoever, 
as  follows: 

First:  One-half  the  income  of  all  my  property  of  every 
kind  of  which  I  may  die  possessed. 

Second:  The  use,  enjoyment,  rental  and  occupation  of 
my  two  residences,  one  known  as  Cragside  in  Cold  Spring  and 
Phillipstown,  New  York,  and  the  other  known  as  No.  400  Fifth 
Avenue,  New  York  City. 

Third :  I  give,  devise  and  bequeath  absolutely  to  my  said 
wife  all  the  household  furniture,  pictures,  plate,  books,  orna- 
ments, horses,  carriages,  farm  implements  and  property  of 
every  description  in  or  upon  or  appertaining  in  any  manner 
to  the  two  houses  and  residences  aforesaid.  The  said  devises 
and  bequests  to  my  said  wife  to  be  in  lieu  of  dower  and  right 
of  dower. 

I  give,  devise  and  bequeath  to  my  legal  heirs  the  remainder 
of  the  income  from  my  property  during  the  life  of  my  wife, 
after  the  payment  and  discharge  of  all  taxes,  assessments  and 
charges,  interest  and  obligation  against  my  said  estate,  except 
as  hereinafter  provided  in  case  of  interference.  I  give,  devise 
and  bequeath  to  my  legal  heirs  except  as  herein  provided 
otherwise,  the  reversion  and  ownership  of  all  my  estate  and 
property  after  the  death  of  my  wife,  with  the  reservation, 
exception  and  direction  that  in  the  event  of  any  of  my  legal 
heirs  making  any  attempt  directly  or  indirectly  in  any  man- 
ner or  form,  to  interfere  with  or  restrain  in  any  manner  my 
beloved  wife  from  the  full  enjoyment,  use,  management  and 
direction  and  disposition  of  the  property  and  income  of  my 
estate  as  herein  devised,  then  in  that  event  such  one  of  my 
legal  heirs  as  shall  do  or  perform,  or  aid  or  abet  the  perform- 
ance of  such  an  act,  or  cause  the  same  to  be  done,  shall  be  for- 
ever debarred  from  any  part,  parcel,  interest  or  ownership,  or 
inheritance  to  any  of  my  property,  and  be  excluded  from  shar- 
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ing  in  the  same,  and  the  share  that  would  otherwise  have  gone 
to  him  or  her  shall  be  divided  among  the  remaining  heirs 
according  to  law. 

I  authorize  and  direct  my  executrix,  in  her  discretion,  to 
sell  and  convey  such  portion  of  my  property  as  may  be  requi- 
site or  necessary  to  pay  and  discharge  my  just  debts  and 
obligations.  I  constitute  and  appoint  my  wife,  Julia  L.  James, 
my  sole  executrix,  and  direct  that  no  bond,  obligation  or 
surety  be  required  from  her. 

At  the  time  of  his  death,  testator  owned  the  land  in  con- 
troversy, and  other  lands  in  other  counties  in  Iowa  and  in 
other  states.  He  left  no  children,  and  no  father  or  mother ; 
his  wife,  Julia  L.  James,  who  afterwards  married  one  Daniel 
Butterfield,  alone  surviving  him.  His  collateral  relatives 
were  two  sisters  and  one  brother,  a  son  of  a  deceased  sister, 
a  daughter  of  a  deceased  brother,  and  children  and  grand- 
children of  another  deceased  brother.  The  one  brother  who 
was  living  at  the  death  of  testator  died  in  1886 ;  his  will  gave 
his  executors  full  power  to  sell  the  property  of  his  estate, 
which  they  did  to  grantors  of  plaintiff.  All  the  heirs  of  Fred- 
erick P.  James,  including  his  widow  and  her  husband,  and 
the  wives  and  husbands  of  said  heirs,  have  joined  in  con- 
veyances of  their  interests  in  the  real  property  in  controversy 
to  various  parties  who  have,  through  various  conveyances, 
transferred  the  same  to  this  plaintiff.  The  conveyances  by 
the  heirs  were  subject  to  the  rights  of  the  widow,  and  were 
made  before  the  deed  by  the  widow  hereafter  referred  to. 
The  appellants  are  some  of  those  who  thus  conveyed  their 
interests,  except  perhaps  a  grandchild  of  one  of  the  heirs. 
Some  time  prior  to  November  26,  1895  (the  date  of  the  com- 
mencement of  the  suit  does  not  appear),  the  widow,  Julia 
L.  Butterfield,  commenced  a  suit  against  the  heirs,  and  others, 
in  the  district  court  of  Iowa,  in  and  for  Osceola  county.  Due 
notice  was  served  on  all  parties.  A  decree  was  rendered  No- 
vember 26,  1895,  in  which  the  court  found  that  said  plaintiff 
was  at  the  time  of  the  commencement  of  the  cause  the  owner 
and  entitled  to  the  undivided  one-third  in  fee  to  all  the 
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lands  described  in  the  petition,  which  included  the  land  in 
controversy,  and  that  the  defendants  (naming  them)   were, 
when  the  action  was  commenced,  the  owners  of  the  undivided 
two-thirds  of  said  lands.     The  Wisner  Land  Company,  a 
grantor  in  plaintiff's  chain  of  title,  was  a  party  to  that  action, 
and  answered,  alleging  that  it  had,  since  the  commencement 
of  the  action,  purchased  all  of  the  interest  of  all  the  defend- 
ants, and  the  interest  of  the  plaintiff  in  such  lands,  and 
asked  that  its  title  be  quieted.    The  court  found  in  the  decree 
that  the  Wisner  Land  Company  had,  since  the  commence- 
ment of  the  action,  purchased  all  the  interest  of  the  defendants 
and  the  plaintiff.    The  decree  recites:    "And  that  the  title 
in  and  to  said  lands,  and  all  and  every  part  and  portion 
thereof,  be  quieted  and  established  in  said  Wisner  Land  Com- 
pany, and  that  all  of  the  said  parties  plaintiffs  and  defend- 
ants, and  all  persons  claiming  by,  through  or  under  them,  or 
any  of  them,  be  estopped  and  forever  barred  from  claiming 
the  same  or  any  part  thereof."    This  decree  was  recorded 
in  Dickinson  county,  Iowa,  December  19,  1895.     May  23, 
1895,  the  widow,  Julia  L.  Butterfield,  and  husband,  executed 
a  deed  to  the  Wisner  Land  Company,  for  the  consideration 
of  $20,000,  conveying  all  the  right,  title,  and  interest  acquired 
and  owned  by  her  as  the  wife  and  widow  of  Frederick  P. 
James  in  and  to  the  lands  described   (being  the  lands  in 
controversy,  and  other  lands),  together  with  the  appurte- 
nances and  all  the  estate  and  rights  of  the  party  of  the  first 
part,  individually,- in  and  to  said  premises.    The  deed  pro- 
vides that  it  is  not  to  affect  her  rights  as  executrix  or  trustee 
under  the  will  of  her  deceased  husband.    The  husband,  Daniel 
Butterfield,  joined  in  the  deed,  and  relinquished  all  his  rights 
in  the  property.    This  deed  was  duly  recorded.    A  referee's 
report,  filed  in  court  in  New  York,  shows  that  the  widow, 
as  trustee,  rented  all  lands  in  Iowa  to  the  Wisner  Land  Com- 
pany on  May  24,  1895,  for  a  rental  equal  to  the  taxes  on  the 
land.    This  report  was  not  made  by  the  widow,  but  she  was 
served  with  notice  thereof.    This  report  was  not  produced  or 
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offered  in  evidence.  It  was  testified  to  by  witness  Carpenter, 
and  it  was  agreed  on  the  trial  that  it  did  so  show,  but 
subject  to  objection  that  it  was  secondary,  not  binding  on 
plaintiff,  etc. 

Plaintiff  obtained  his  title  in  1895  by  deed,  and  it  was 
conceded  of  record  on  the  trial  that :  ' '  Subject  to  such  legal 
exceptions  and  objection?  as  may  hereafter  be  made  by  the 
defendants,  it  is  agreed  of  record  that  the  plaintiff  herein 
and  his  grantors  have  held  open,  notorious,  and  continuous 
possession  of  all  of  the  premises  in  controversy  herein  under 
and  by  virtue  of  the  color  of  title  created  by  the  execution 
and  recording  of  various  instruments  of  title  on  record,  and 
also  with  claim  of  right  to  said  premises,  and  said  possession 
by  plaintiff  and  by  and  through  his  grantors  has  been  peace- 
able, quiet,  and  uninterrupted  during  a  period  of  more  than 
fifteen  years  prior  to  the  commencement  of  this  action.  And 
that  while  so  occupying  said  premises  plaintiff  and  his  grant- 
ors have  erected  various  improvements  thereon,  consisting 
of  plowing  and  improving  the  land,  fencing  same,  erecting 
house,  barns,  sheds,  granaries,  and  so  forth."  It  was  also  con- 
ceded that  plaintiff  and  his  grantors  have  paid  the  ordinary 
taxes  levied  upon  the  lands  in  controversy  during  all  of  the 
period  since  the  purchase  thereof  from  the  defendants,  as 
shown  by  the  instruments. 

May  21,  1907,  Edward  F.  James,  executor  and  trustee, 
Ella  E.  James,  executrix  and  trustee,  Edward  F.  James,  Ada 
L.  James,  Ella  E.  James,  and  W.  L.  James  executed  a  deed  to 
Frazier  Oilman  and  Oliver  C.  Carpenter,  covering  the  lands 
in  controversy,  and  purporting  to  convey  an  interest  in  the 
property  in  question,  and  the  deed  contains  this  language: 
"  Subject  to  any  legal  conveyance  of  any  portion  of  said 
premises  heretofore  made."  A  similar  deed  was  executed  by 
another  party  at  about  the  same  time,  but  appellants  say 
they  make  no  claim  under  this  last-named  deed.  The  deed  of 
May  21,  1907,  is  the  cause  of  the  trouble.  Appellants  claim 
that  they  have  an  interest  under  this  deed,  and  also  claim 


I 
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that  the  title  did  not  vest  in  the  heirs  at  the  death  of  Fred- 
erick P.  James,  and  will  not  until  the  death  of  his  widow. 
Plaintiffs  say  that  these  parties  in  this  deed  had  parted 
with  all  their  interest  in  the  property,  and  that  they  are 
estopped  by  their  former  conveyances,  and  by  the  decree  in 
Osceola  county;  that  the  deed  in  question  conveyed  nothing, 
and,  as  we  understand  it,  defendants  concede  this  to  be  true, 
if  the  title  vested  in  the  heirs  of  Frederick  P.  James,  at  his 
death,  and  if  the  widow  did  not  elect  to  take  under  the  wilL 
It  is  appellant's  contention  that  the  widow  did  elect  to  take 
under  the  will,  while  plaintiffs  claim  that  she  failed  to  so 
elect,  and  that,  under  the  will  as  it  then  stood,  she  was  en- 
titled to  and  did  take  her  dower  or  distributive  share. 

These  are  the  principal  facts  in  the  case.  Plaintiff  claims 
that  he  has  acquired  all  the  interest  of  all  the  heirs  of  said 
Frederick  P.  James;  that  the  defendants  are  estopped  from 
making  any  claim  to  said  premises,  or  any  part  thereof;  that 
the  claims  of  defendants  are  barred ;  that  he  has  held  posses- 
sion adversely  for  more  than  ten  years ;  that  the  conveyances 
made  by  the  executors  or  trustees  under  foreign  wills  were 
legalized  by  chapter  182  of  the  Acts  of  the  Twenty-seventh 
General  Assembly,  and  other  legalizing  acts  by  the  Legisla- 
ture of  the  state  of  Iowa. 

The  defendants  claim  that  plaintiff  is  not  entitled  to 
decree  quieting  title  at  this  time  because  the  title  is  subject 
to  the  life  estate  of  Julia  L.  Butterfield,  who  is  still  living,  and, 
the  life  estate  not  having  terminated,  the  heirs  who  are  to 
take,  or  their  rights  or  interest,  are  not  ascertainable  or  suffi- 
ciently fixed  to  warrant  a  decree  in  this  case  at  the  present 
time ;  that  there  is  an  undivided  interest  in  the  premises,  still 
unconveyed,  belonging  to  the  defendants ;  that  the  widow  has 
elected  to  take  under  the  will,  and  that,  having  renounced 
her  dower,  she  would  have  no  dower  or  distributive  share  or 
interest  in  the  lands  aside  from  her  life  estate  ;that  any  claim 
of  the  widow  to  dower  is  barred  by  the  statute  of  limitations; 
that  the  statutes  of  limitations  and  adverse  possession  do  not 
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apply  to  this  case  and  to  these  defendants  for  the  reason  that 
where  there  has  been  a  conveyance  by  the  life  tenant,  there 
can  be  no  adverse  possession  as  to  the  remainderman  or  re- 
versioner during  the  lifetime  of  the  life  tenant. 

The  plaintiff's  claim  at  this  point  is  that  the  widow  did 
not  convey  a  life  estate  or  any  of  her  interest  under  the  will, 
but  only  her  dower,  or  one-third  interest,  which  was  set  off  to 
her  in  the  decree,  and  that  such  decree  and  prior  conveyances 
gave  the  plaintiff  color  of  title  as  early  as  1895,  and  that  his 
possession  since  that  time  is  and  has  been  adverse. 

I.    The  law  favors  the  vesting  of  estates  at  the  earliest 

1.  wills  :  P0Ssible  Peri0d>  in  the  ab8enCe  0f  a  Clear  mani- 

coMtmction.  f  estation  of  the  intention  of  the  testator  to  the 
contrary,  and  in  case  of  doubt  the  law  favors  the  fee  rather 
than  the  lesser  estate. 

We  are  not  to  construe  this  will  in  all  its  parts  and  the 
rights  of  the  parties  as  to  personal  property,  but  only  as  it 
affects  the  real  estate  in  question.    After  providing  for  the 

wife,  and  disposing  of  the  income  from  the 
"  ing  of  property,  the  language  of  the  will  is:     "I 

estates. 

give,  devise  and  bequeath  to  my  legal  heirs, 
except  as  herein  provided  otherwise,  the  reversion  and  owner- 
ship of  all  my  estate  and  property  after  the  death  of  my  wife, ' ' 
etc.  The  language  used  indicates  an  intention  to  vest  a  pres- 
ent interest,  in  this  real  estate,  in  his  legal  heirs.  His  legal 
heirs  are  those  who  would  take  in  case  of  intestacy,  and  in 
the  proportions  prescribed  by  the  statute.  There  is  nothing 
in  the  will  to  indicate  an  intention  to  postpone  the  vesting 
of  his  estate  in  his  heirs,  and  that  the  distribution  shall  be 
among  those  who  survive  the  widow.  True,  the  fee  is  subject 
to  be  defeated  by  the  exercise  of  the  limited  power  to  sell,  or 
for  interference  by  any  of  the  heirs.  The  enjoyment  of  the 
estate  by  the  heirs  is  postponed  until  her  death,  but  not  the 
vesting  of  the  title. 

We  are  not  called  upon  to  determine,  the  interest  of  the 
widow,  for  she  is  not  contesting  in  this  action.    Whether  she 
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is  a  trustee,  or  whether  she  could,  under  this  record,  still 
exercise  any  control  over  the  real  estate  in  controversy,  under 
the  will,  we  need  not  determine.  It  is  claimed  by  appellants, 
and  seems  to  be  admitted  by  appellees,  that  She  has  a  life 
estate  in  this  realty.  This  is  doubtless  true  as  to  some  of  it 
at  least.  She  has  conveyed  a  one-third  interest  in  the  land 
now  in  controversy,  and  the  heirs  have  conveyed  two-thirds 
and  all  their  interest. 

In  our  opinion,  the  decision  must  turn  on,  and  be  con- 
trolled by,  the  question  of  adverse  possession,  which  will  be 
referred  to  later.    The  question  is,  Is  plaintiff  entitled  to  have 
3    same-  sale        ^is  ^e  Q^^d  as  against  the  defendants  1 
devfieerf8t  by     They,  or  their  grantors  who  were  heirs  of  de- 
eetoppei.  ceased  at  the  time  of  his  death,  sold  and  con- 

veyed all  their  interest  in  the  land  and  have  received  the 
money  therefor.  The  plaintiff  has  pleaded  an  estoppel,  and 
that  the  claims  of  the  defendants  are  barred;  that  such  es- 
toppel is  binding  on  the  heirs  and  all  persons  claiming  from 
them.  The  widow  did  not  convey  a  life  estate  or  any  interest 
she  acquired  under  the  will.  The  defendants  are  not  now, 
so  far  as  this  land  is  concerned,  interested  or  concerned  in 
what  her  interest  was.  Their  conveyances  are  subject  to  her 
rights,  but  they  parted  with  all  their  interest.  They  cannot 
now  claim  it  again  for  themselves,  nor  can  their  subsequent 
grantees  claim  anything  by  reason  of  such  subsequent  con- 
veyances. 

II.  Defendants  contend  that  the  widow  elected  to  take 
under  the  will;  that  such  election  was  made  in  the  state  of 
New  York;  and  that  such  election  was  binding,  and  that 
she  could  not  thereafter  elect  to  take  under  the  law;  that 
for  this  reason  and  the  further  reason  that  her  claim  for 
dower,  or  distributive  share,  was  barred  by  the  statute  of 
limitations,  she  could  not  claim  dower  in  these  lands.  The 
laws  of  New  York  were  not  pleaded  nor  proven ;  the  pre- 
sumption is  that  they  are  the  same  as  in  Iowa,  and  for  this 
reason  and  because  the  devolution  of  title  is  to  be  determined 
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by  the  laws  of  the  state  where  the  real  estate  is  situated,  the 
laws  of  Iowa  control. 

Plaintiff  claims  that  the  widow  elected  to  take  her  dis- 
tributive share  under  the  law,  and  that  she  did  so  take,  and 
was  decreed  to  be  the  owner  of  one-third. 

First,  as  to  the  alleged  election.  The  facts  relied  upon 
by  defendants  by  which  they  claim  that  the  widow  elected 
to  take  under  the  will  are  testified  to  by  one  Carpenter.    He 

was  the  only  witness  in  the  case  for  either  side, 
election:     ws   He  says  he  was  not  personally  acquainted 

evidence. 

with  Frederick  P.  James;  that  he  is  slightly 
acquainted  with  the  widow;  that  he  has  attended  the  ac- 
countings of  the  widow  as  executrix;  that  she  reported  that 
she  had  leased  the  Iowa  lands  and  the  Texas  lands,  giving 
a  life  lease ;  that  she  had  rented  the  property,  reporting  the 
rents  and  profits  to  the  court;  that  previous  to  1894  she 
leased  the  Iowa  lands  through  an  agent,  and  accounted  for 
the  rents  collected,  and  paid  the  taxes  in  Iowa.  After  1894 
she  reported  as  having  leased  to  the  Wisner  Land  Company, 
who  paid  the  taxes;  that  she  has  done  the  same  with  the  Texas 
land  up  to  1894.    He  says  further : 

I  do  know  that  she  took  possession  and  occupied  the  resi- 
dence at  400  Fifth  Avenue  until  after  her  marriage  with 
Daniel  Butterfield,  when  she  leased  it  for  her  own  account. 
She  has  occupied  Cragside  as  a  summer  residence  from  1884 
until  last  September,  1910,  and  she  was  there  at  that  time,  and 
she  continues  to  occupy  Cragside  as  a  summer  residence,  and 
has  a  residence  in  New  York  during  the  winter.  I  know  that 
she  publicly  disclaims  any  right  of  dower  or  interest  in  any 
land  in  Iowa,  New  Hampshire,  Texas,  or  New  York.  Q.  Do 
you  know  whether  she  has  ever  accepted  the  provisions  of  this 
will  in  lieu  of  dower  t  A.  I  don 't  know.  That  was  long  prior 
to  my  acquaintance  with  them,  but  I  understand  she  did.  (On 
cross-examination  he  testified) :  I  am  sixty-one  years  old.  I 
was  not  acquainted  with  Frederick  P.  James'  mother,  nor 
with  his  father,  nor  his  stepmother,  and  my  knowledge  of  the 
fact  that  Frederick  P.  James'  father  having  been  twice  mar- 
ried is  from  what  I  have  heard,  and  from  the  death  being 
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recorded  in  the  cemetery,  and  seeing  the  headstones.  Q.  Ton 
made  the  statement  that  Mrs.  Butterfield  publicly  disclaimed 
dower  in  the  -state  of  Iowa.  How  do  you  know  she  did?  A. 
She  admitted  in  the  accountings  before  the  referee  to  my 
knowledge,  four  or  five  years  ago,  and  again  about  ten  years 
ago.  Q.  That  is  the  basis  of  your  statement,  is  it!  A.  Yes, 
sir ;  that  is  the  basis.  Plaintiff  moves  that  the  answer  of  the 
witness  with  reference  to  Mrs.  Butterfield  having  made  public 
disclaimer  of  the  Iowa  lands  be  stricken  out  as  a  conclusion  of 
the  witness  and  hearsay,  and  not  the  best  evidence,  and  wholly 
immaterial,  and  not  the  legal  or  proper  method  of  so  disclaim- 
ing, nor  the  proper  time  of  so  disclaiming,  and  as  wholly  imma- 
terial, and  in  no  manner  binding  on  the  plaintiffs  herein. 

The  foregoing  evidence  was  all  properly  objected  to  as 
incompetent,  hearsay,  and  secondary.  Much  of  it  is  so.  The 
substance  of  the  competent  evidence  is  .that  she  occupied 
the  two  New  York  houses  and  acted  as  executrix  under  the 
will.  Whether  she  elected  to  take  under  the  will  or  law  de- 
pends on  the  law  of  election  under  the  statute  as  it  stood 
prior  to  the  Code  of  1897.  The  will  provides  that  what  it 
gives  her  is  in  lieu  of  dower.  That  the  widow  acted  as 
executrix  under  the  will  would  not  amount  to  an  election. 
That  she  occupied  the  two  houses  in  New  York  under  the  pro- 
visions of  the  will  would  be  evidence  tending  to  show  an 
election.  No  notice  was  ever  served  upon  her  requiring  her 
to  elect.  Under  the  authorities,  there  may  be  an  election 
by  a  widow  without  such  notice  if  the  evidence  is  such  as  to 
clearly  show  the  fact.  Under  the  statute  as  it  then  stood, 
the  widow's  share  could  not  be  affected  by  the  will  of  her 
husband  unless  she  consented  thereto,  "which  consent  shall 
be  entered  on  the  proper  record  of  the  circuit  (district) 
court."  McClain's  Code,  section  3656  (section  2452,  Code 
of  1873). 

Such  consent  may  be  made  of  record  in  different  ways. 
The  cases  on  this  point  are  reviewed  in  Mohn  v.  Mokn,  148 
Iowa,  288.  In  that  case  the  widow  was  appointed  executrix, 
and  in  a  report  made  and  filed  by  her,  which  was  made  of 
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record,  statements  were  made  which  were  held  sufficient  to 
constitute  an  election.  In  the  instant  case  the  matter  relied 
upon  by  appellants  to  show  that  the  election  was  made  of 
record  is  the  matter  heretofore  referred  to;  that  a  referee's 
report,  filed  in  New  York  shows  that  the  widow,  as  trustee, 
rented  all  lands  in  Iowa  to  the  Wisner  Land  Company  in 
1895.  It  was  not  sufficient  to  file  it  in  New  York,  and  it  was 
not  made  by  the  widow;  there  is  no  evidence  that  it  was 
recorded  anywhere. 

In  one  case  (Koep  v.  Koep,  146  Iowa,  179),  it  was  held 
that  the  widow  may  be  estopped  by  her  conduct;  relied  upon 
by  others  interested  in  the  estate,  from  asserting  her  right 
to  distributive  share,  regardless  of  any  formal  election.  And 
the  evidence  was  held  sufficient  in  that  case  to  sustain  the 
estoppel.  But  in  the  case  at  bar  there  is  no  evidence  that 
the  defendants  relied  upon  the  acts  of  the  widow  as  constitut- 
ing an  election  by  her  to  take  under  the  will,  or  that  they  in 
any  manner  changed  their  position  to  their  prejudice.  It  is 
not  shown  that  they  even  knew  of  it.  None  of  them  testified 
as  witnesses.  On  the  contrary,  they  were  made  parties  to  a 
suit  brought  by  the  widow,  in  which  she  claimed  under  the 
law,  and  not  under  the  will,-  and  in  which  she  was  decreed 
to  be  the  owner  of  one-third  of  these  lands,  and  the  heirs  were 
decreed  to  be  the  owners  of  two-thirds  of  it.  Plaintiffs  claim 
that  by  this  suit  the  widow  elected  to  take  under  the  law. 
The  case  is  peculiar  in  this  respect,  and,  because  of  the  facts, 
we  think  the  question  as  to  the  alleged  election  either  way 
is  not  controlling.  Whether  plaintiff  in  that  action  was 
entitled  to  one-third  and  the  heirs  to  two-thirds,  or  whether 
defendants  in  that  case,  who  are  also  defendants  in  this,  could 
have  defended  on  the  ground  that  she  had,  prior  thereto, 
elected  to  take  under  the  will,  or  whether  her  claim  to  dower 
was  barred,  is  not  in  this  case. 

Defendants  did  not  defend  the  first  action  on  either 
ground,  but  allowed  the  decree  to  be  entered,  afterwards  sold 
and  conveyed  all  their  interest,  and  the  widow  also  sold  and 
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conveyed  her  one-third  so  decreed  to  her.  The  defendants 
claim,  and  their  witness  Carpenter  so  testified,  that  the  widow 
had  leased  the  Iowa  lands  and  the  Texas  lands,  giving  a  life 
lease,  in  1894,  and  the  report  filed  by  the  referee  in  New  York 
shows  substantially  the  same.  This  was  at  about  the  time  she 
conveyed  her  one-third  interest  decreed  to  her  by  the  court  in 
Osceola  county,  and  if  such  facts  are  competent  and  are  to  be 
considered,  they  would  indicate  that  she  made  no  further 
claim  to  this  land  after  about  1894  or  1895. 

III.    Without  repeating  the  facts  heretofore  set  out,  we 
are  of  the  opinion  that  the  various  deeds  from  the  widow  and 
heirs,  and  the  decree  of  the  district  court  in  Osceola  county. 
5.  rbal  pbop-       ^e  dieting  title  in  the  Wisner  Land  Com- 
53?/  coilS?**    Pan7>   one   of  plaintiff's   grantors,  in  that 
adverse  pos*       action,  and  the  conveyances  thereafter,  gave 
8688  on"  plaintiff  color  of  title,  and  that  the  statute  of 

limitations  then  commenced  to  run.  Plaintiff's  occupancy 
thereunder  for  fifteen  years,  as  conceded  in  the  record,  en- 
titles him  to  a  decree.  Such  was  the  decree  in  the  district 
court  in  all  four  of  the  cases  appealed. 

The  decrees  are  therefore — Affirmed.     All  the  Justices 
concur. 


Helen   A.   Clark,   Appellee,  v.   Iowa   Central   Railway 

Company,  Appellant. 

Bailroads:      crossing  accident:      contributory  negligence:      eyi 

1  dence.  In  this  action  the  evidence  on  the  question  of  defendant's 
contributor  negligence,  when  struck  at  a  street  crossing  by  a 
switched  car,  is  held  to  authorize  submission  of  the  issue  to  the 
jury. 

Appeal:    verdict:     questions  reviewable.     On  an  appeal  from  an 

2  order  granting  a  new  trial  because  of  inadequacy  of  the  verdict, 
defendant  may  insist  that  the  verdict  should  stand  and  also  that 
one  should  have  been  directed  in  his  favor. 
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New  trial:    inadequacy  of  virdict.    Inadequacy  of  verdict  is  ground 

3  for  new  trial,  and  in  the  absence  of  an  abuse  of  discretion  the  courts 
order  will  not  be  interfered  with  on  appeal. 

Same.    The  court  was  justified  in  granting  a  new  trial  for  inadequacy 

4  of  a  verdict  for  $400,  where  deceased  was  a  school  teacher  forty- 
four  years  of  age,  earning  $60  per  month  for  ten  months  in  the  year, 
and  in  addition  earning  from  $25  to  $50  a  year  for  literary  work, 
and  having  a  life  expectancy  of  twenty-six  yeara. 

Negligent  death:    damages:    evidence.    In  actions  for  the  negligent 

5  death  of  a  person  it  is  not  necessary  to  introduce  the  life  tables; 
and  in  the  absence  of  evidence  as  to  the  living  expenses  of  a  deced- 
ent, which  the  jury  would  not  be  bound  to  follow,  they  may  use 
their  own  judgment  in  connection  with  the  evidence  in  arriving  at 
the  present  worth  of  decedent's  life. 

New  trial:    argument:    opinion  of  appellate  court.     The  opinion 

6  of  the  appellate  court  in  affirming  an  order  granting  a  new  trial 
should  not  be  read  to  the  jury  on  a  retrial. 

Appeal  from  Marshall  District  Court. — Hon.  William  N. 

Treichler,  Judge. 

Saturday,  December  13,  1913. 

Plaintiff,  as  executrix  of  the  estate  of  Minnie  D.  Ash- 
brook,  brought  this  action  to  recover  damages  in  the  sum  of 
$1,999  for  the  alleged  negligence  of  defendant  causing  death 
of  deceased.  Trial  to  jury,  and  verdict  for  plaintiff  in  the 
sum  of  $400.  Plaintiff  moved  for  a  new  trial  upon  two 
grounds  only :  First,  that  the  verdict  was  contrary  to  the  evi- 
dence; second,  that  the  amount  assessed  by  the  jury  was  in- 
adequate. The  motion  was  sustained.  Defendant  appeals. — 
Affirmed. 

Boardman  &  Lawrence  and  W.  H.  Bremner  (George  W. 
Seevers,  of  counsel),  for  appellant. 

J.  J.  Wilson,  for  appellee. 

Preston,  J. — No  evidence  was  introduced  on  behalf  of 
defendant.    There  is  no  complaint  by  either  party  as  to  the 
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instructions  or  any  of  the  rulings  on  the  admission  or  exclu- 
sion of  evidence.  It  appears  that  deceased,  while  crossing 
the  tracks  of  defendant  railway,  in  the  city  of  Marshalltown, 
was  struck  and  killed  by  one  of  defendant's  cars,  which  was 
being  switched  across  the  street  The  grounds  of  negligence 
alleged  are,  substantially :  First,  switching  the  cars  across  the 
street  without  being  in  charge  of  a  brakeman;  second,  not 
closing  the  gates  before  deceased  went  on  the  tracks;  third, 
not  giving  warning  of  the  approach  of  the  car.  At  the  close 
of  the  testimony,  defendant  moved  for  a  directed  verdict  be- 
cause the  plaintiff  had  failed  to  prove  that  the  negligence 
alleged  was  the  proximate  cause  of  the  injury;  that  deceased 
was  guilty  of  contributory  negligence ;  and  that  such  contribu- 
tory negligence  was  the  proximate  cause  of  her  injury.  The 
motion  was  overruled.  The  car  which  struck  deceased  was 
being  kicked  across  the  street  crossing  by  a  switch  engine.  It 
was  not  attached  to  the  engine,  and  there  was  no  one  in  charge 
of  the  car. 

It  is  not  seriously  contended  by  appellant  that  the  evi- 
dence was  not  sufficient  to  take  the  case  to  the  jury  on  the 
question  of  the  negligence  of  the  company.  The  errors  as- 
signed for  reversal  are :  (1)  That  the  verdict  was  warranted 
by  and  sustained  by  the  evidence,  and  the  court  erred  in 
setting  it  aside.  (2)  That  the  evidence  shows  beyond  dis- 
pute and  contradiction  that  the  deceased  was  guilty  of  con- 
tributory negligence.  (3)  That  the  evidence  shows  beyond  dis- 
pute that  the  contributory  negligence  of  the  deceased  was  the 
proximate  cause  of  the  injury. 

I.    The  facts,  briefly  stated,  are  that  deceased  and  three 

other  ladies  were  going  south  on  the  east  side  of  the  street. 

The  north  gates  were  let  down  behind  the  deceased  and  her 

l.  railroads:        companions.    The  flagman  who  operated  the 

ciSen *t? <5>n-       gates  from  the  tower  saw  deceased  and  says 

ugence7  ues"    he  let  the  gates  down  behind  them  and  started  \ 

ence.  ^    lower   the    south   gates.     Deceased   had 

crossed  over  the  north  track,  and  the  switch  track  south  of 


\ 
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it,  when  the  wind  blew  her  hat  off.  The  hat  was  blown  back 
north,  and  deceased  started  after  it.  A  witness  says:  "As 
soon  as  she  passed  the  building,  she  would  have  a  plain  view 
of  the  car.  She  went  directly  back  after  her  hat,  and  did 
not  stop.  She  went  just  like  a  person  would,  in  a  good 
quick  move  to  pick  up  something  that  was  blowing  on  the 
ground — a  sort  of  a  half  walk  and  a  half  run — and  proceeded 
in  this  way  directly  onto  the  track,  without  stopping/ '  At 
about  this  time  the  car  struck  her.  Another  witness  says  that 
when  the  car  hit  her  she  was  approximately  on  the  sidewalk. 
She  did  not  get  to  where  her  hat  was.  The  flagman  started 
to  lower  the  south  gate  about  the  time  deceased  started  for 
her  hat.  The  south  gate  was  not  down  far  enough  to  bar 
her  passage  as  she  went  back  for  her  hat  If  she  had  been  a 
little  later,  the  gate  would  have  been  down  far  enough  to 
bar  her  passage.  Another  witness  says:  "At  the  time  the 
car  struck  her,  she  looked  as  if  she  was  turning  around  to 
come  back.  She  was  on  the  east  side  of  the  sidewalk  when 
the  car  struck  her.  The  car  pushed  her  across  on  the  west 
side  of  the  street,  where  there  is  a  large,  square  tie,  which 
kind  of  stopped  her,  and  the  car  ran  over  her  and  went  on. ' ' 
Another  witness  says:  "She  was  going  after  her  hat.  Her 
hat  was  between  the  two  rails,  further  north  of  her.  She  had 
evidently  started  for  her  hat  and  became  confused.  If  she 
had  gone  on,  she  would  not  have  been  hit  by  the  car.  You 
could  tell  by  her  action  as  the  car  struck  her  that  she  was  in 
the  act  of  turning  to  start  back.  She  was  looking  just  about 
southwest,  turning  kind  of  aside  of  the  car,  looking  and 
turning,  as  if  she  was  trying  to  get  away  from  the  car. 
There  were  no  other  cars  there  on  the  tracks  that  prevented 
her  looking  north.  There  wouldn't  be  anything  to  obstruct 
her  view  as  she  passed  out  from  the  line  of  the  building — to 
obstruct  her  view  northeast  when  she  once  got  by  this  corner 
of  the  building.  Looking  northeast,  she  could  see  right  across 
towards  any  car  that  was  coming  along  this  track.  She  could 
see  the  car  that  was  coming  down  the  track  after  she  got 


634  Clark  v.  Railway  Co.  [162  Iowa 

past  the  corner.  There  was  nothing  to  obstruct  her  view  of 
the  car  that  was  going  west  if  she  had  been  looking  that 
way." 

The  flagman  says :  ' '  The  switch  engine  had  backed  down 
across  the  crossing  and  was  preparing  to  kick  the  car  back 
west  I  observed  she  had  plenty  of  time  to  go  in  front  of 
the  engine,  and  she  got  across  in  front  of  the  engine.  The 
car  had  not  started  west  as  she  went  across  in  front  of  the 
car.  After  she  passed  the  south  gate,  I  started  to  lower  that. 
I  am  not  positive  whether  I  rang  the  bell  when  I  pumped 
the  south  gate  down.  I  usually  ring  the  bell.  I  did  not  see 
her  come  running  for  her  hat.  I  started  to  lower  the  south 
gate  as  soon  as  I  saw  that  she  was  safely  across  so  the  gate 
wouldn't  hit  her.  Then  I  started  to  lower  it  right  away. 
The  reason  I  didn't  see  her  run  back  was  because  I  had  to 
turn  my  back  in  that  direction  to  get  to  the  pump.  The  gates 
over  the  street  and  the  gates  over  the  sidewalk  come  down 
at  the  same  time.  There  is  a  bar  comes  down  in  front  of  the 
sidewalk  and  blocks  the  way.  I  did  not  have  any  idea,  from 
the  way  Miss  Ashbrook  was  going  at  the  time  that  I  last  saw 
her,  that  she  was  going  to  turn  around  and  run  back  towards 
the  track.  From  the  time  that  she  passed  the  south  gate  and 
I  commenced  to  pump  the  gate  down,  she  had  not  made 
any  movement  of  any  kind  to  indicate  that  she  intended  to 
turn  around  and  go  back  north." 

The  fireman  testified:  "We  smarted  to  make  the  switch 
after  we  had  seen  that  she  had  gone  clear  across  south.  Next 
I  saw  her  was  when  she  came  back  after  her  hat.  I  saw  her 
hat  rolling  down  the  sidewalk,  and  the  wind  rolled  it  on  the 
west  side  of  the  crossing,  and  as  she  stooped  down  I  couldn't 
see  her  head  or  hands.  She  stooped,  or  something,  when  the  car 
struck  her.  I  don't  know  whether  you  would  call  it  running 
after  her  hat.  She  was  going  about  like  anybody  would  go 
after  a  hat.  There  was  nothing  that  would  have  prevented 
her,  if  she  had  looked,  from  seeing  the  car  coming.  As  she 
came  out  onto  the  tracks,  she  proceeded  onto  the  track  with- 
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out  stopping.    She  did  not  stop,  look,  or  listen  as  she  went 
onto  the  track. ' ' 

The  switchman  testified:  "I  heard  somebody  holler, 
but  she  did  not  pay  any  attention  to  it.  I  don't  know  for 
sure  who  it  was  that  called,  but  I  think  it  was  Woodmansee. 
It  was  before  she  got  onto  the  track  that  somebody  hollered. ' ' 

Another  employee  of  defendant  testified:  "I  was  inside 
the  Iowa  Central  freight  depot  when  the  accident  happened. 
I  couldn't  see  the  gates  at  all.  I  got  up  when  Mr.  Wood- 
mansee  hollered  and  looked  out.  I  heard  Woodmansee  holler. 
He  hollered  at  her  before  I  saw  her.  I  didn't  see  her  until 
after  he  hollered.  That  was  what  attracted  my  attention  to 
the  accident.  I  knew  it  was  Woodmansee  hollering.  He  came 
in  the  door  of  the  freight  house  and  hollered,  'My  God!'  and 
I  jumped  up  and  went  to  the  window  and  saw  the  accident, 
or  the  remaining  part  of  it." 

Such  is  the  general  tendency  of  the  evidence  of  the  wit- 
nesses mentioned,  and  others.  They  do  not  all  agree  exactly 
as  to  the  details.  They  were  not  all  in  the  same  position. 
The  witnesses  do  not  all  agree  as  to  her  exact  position  at  the 
time  she  was  struck.  Some  think  she  did  not  get  to  the  hat ; 
others  thought  she  was  reaching  for  it. 

Under  the  circumstances,  we  are  of  opinion  that  it 
was  a  fair  question  for  the  jury  to  say  whether  deceased  was 
negligent  in  failing  to  observe  the  approaching  car.  She  was 
somewhat  confused  and  excited  at  the  time;  her  attention 
was  diverted  by  her  hat  blowing  off  and  in  her  efforts  to 
recover  it;  the  gate  was  not  down;  the  car  was  coming  at 
about  four  miles  an  hour,  and,  coming  alone,  it  would  make 
but  little  noise.  As  to  the  alleged  warning,  it  is  not  shown 
that  any  one  spoke  to  her,  nor  is  it  shown  what  was  said, 
or  that  she  heard.  The  party  who  is  said  to  have  "hollered" 
was  some  distance  away.  We  have  all  seen  a  person  chasing 
a  hat  up  the  street  and  heard  some  one  call  out.  This  would 
not  convey  any  particular  meaning  to  the  person  pursuing 
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the  hat,  nor  have  any  effect,  except  perhaps,  to  add  to  the 
embarrassment  of  the  other  party. 

Defendant  has  the  right  to  contend  here  that  a  verdict 

2   appeal  •  should  have  been  directed,  yet  ask  to  have  the 

questions  verdict  returned  to  stand,  that  the  expense  of 

reviewable.        mother  trial  may  be  avoided,  if  we  should 

hold  that  there  should  have  been  a  directed  verdict.    Talty 

v.  Atlantic,  92  Iowa,  140. 

II.    The  motion  for  a  new  trial  was  sustained  because 

the  damages  awarded  by  the  jury  were  inade- 

'  inadequacyL '      quate.    Formerly  this  was  not  a  ground  for 

a  new  trial,  but  it  is  now,  and,  when 
granted,  the  court's  discretion  will  not  be  interfered  with  in 
the  absence  of  its  abuse.  Ward  v.  MarshaUtown  Light  Co., 
132  Iowa,  578. 

While  the  evidence  is  meager  at  some  points  as  to  dam- 
ages, we  think  the  trial  court  was  justified  in  holding  that 
$400  was  inadequate.    Deceased  was  a  school  teacher,  forty- 
four  years  of  age.    Life  tables  show  that  the 

4.  Samb.  . 

expectancy  of  a  person  of  that  age  is  nearly 
twenty-six  years.  She  was  earning  $60  a  month  for  ten 
months  in  the  year,  and,  in  addition,  earned  on  an  average 
of  $25  to  $50  per  year  by  her  literary  work.  There  is  no 
evidence  to  show  what  it  cost  her  to  live,  or  that  she  had  saved 
anything,  or  her  condition  of  health.  The  damages  in  such 
cases  are,  of  necessity,  more  or  less  uncertain,  and  it  is  for 
the  jury  to  use  their  judgment  and  discretion,  which  is  of 
course  subject  to  correction. 

It  has  been  held  that  it  is  not  necessary  to  introduce 
the  life  tables.  Beems  v.  Railway,  67  Iowa,  435.  In  such 
case,  the  jury  would  have  but  little  to  guide  them  as  to  the 

length  of  time  a  person  is  likely  to  live,  and, 
death:  dam-      if  the  life  tables  are  introduced,  it  does  not 

ages :  evidence. 

follow  that  the  person  will  live  out  the  ex- 
pectancy of  a  healthy  person  of  that  age.  The  matter  of 
the  cost  of  living  is  one  of  such  common  observation  that  a 
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jury  would  have  some  reasonable  idea  about  it.  They  would 
have  the  right  to  consider  that  here  was  a  lady  school  teacher, 
forty-four  years  of  age ;  such  a  person  is  likely  to  be  of  good 
habits.  If  her  board  should  be  $5  per  week,  and  clothing 
$150  to  $200  per  year,  she  could  save  $200  per  year.  Her 
expenses  might,  of  course,  be  much  more,  or  they  might  be 
less.  If  evidence  had  been  introduced  as  to  the  value  of  board, 
etc.,  the  jury  would  not  have  been  bound  to  follow  it,  but 
could  use  their  own  judgment  in  connection  with  the  evi- 
dence as  to  value.  Eoyt  v.  Railway  Co.,  117  Iowa,  301 ;  Con- 
verse v.  Morse,  149  Iowa,  454,  456.  Two  hundred  dollars  per 
year  for  twenty-six  years,  had  she  lived  out  the  expectancy 
of  a  person  of  that  age,  would  amount  to  $5,200,  the  present 
worth  of  which  would  be  in  the  neighborhood  of  $2,000 ;  $100 
per  year  would  be  about  $1,000.  We  are  giving  these  figures 
merely  as  an  illustration.  We  think  any  fair-minded  person 
would  ordinarily  be  impressed  that  $400  is  an  inadequate 
compensation  for  the  death  of  such  a  person. 

If  the  case  is  tried  again,  this  opinion  ought  not  to  be 
read  in  the  presence  of  the  jury,  lest  they  get  a  wrong  im- 
pression.   The  opinion  is  not  for  the  benefit  of  the  jury.    The 

case  may  be  tried  on  a  different  theory,  or 

6*  arpnSJff :       on  different  evidence.     We  should  be  per- 

appeiiate  mitted  to  discuss  these  matters  freely  in  an 

court.  ... 

opinion  without  improper  use  being  made  of 
the  discussion.  The  courts  are  often  asked  to  reduce  ex- 
cessive verdicts,  and  it  is  done.  There  is  no  reason  why 
plaintiff  should  not  be  protected  in  the  same  way  if  the  ver- 
dict is  inadequate.  It  has  been  held  that  the  court  has  the 
same  power  to  require  a  defendant  to  consent  to  an  increase 
of  the  verdict,  if  inadequate,  or  submit  to  a  new  trial,  as  to 
require  a  plaintiff  to  consent  to  a  reduction,  if  the  verdict 
is  excessive.  47  L.  B.  A.  51,  note.  But  that  question  is  not 
raised  in  this  case.    We  do  not,  therefore,  determine  it. 
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We  are  of  opinion  that  there  was  no  abuse  of  discretion 
in  granting  a  new  trial.    The  order  is  therefore  Affirmed. 

Weaver  C.  Jv  and  Ladd  and  Evans,  JJv  concur. 


State  of  Iowa,  Appellant,  v.  Louis  J.  Both  and  Jambs  M. 

Cabl,  Appellees. 

Appeal:    reviewable  questions.    A  cause  will  be  disposed  of  on  ap- 

1  peal  on  the  same  theory  on  which  it  was  tried  in  the  district  court. 
Thus  where  an  action  brought  to  remove  the  officers  of  a  city  for 
refusal  to  prevent  the  playing  of  professional  base  bail  on  Sunday 
was  tried  on  the  theory  that  Sunday  base  ball  is  in  itself  illegal,  it 
will  be  disposed  of  on  appeal  on  the  same  theory. 

Municipal  officers:    removal:    wilful  neglect  of  duty:    evidence. 

2  The  officers  of  a  city  under  the  commission  form  of  government 
will  not  be  removed  from  office  for  wilfully  refusing  or  neglecting 
to  institute  prosecutions  to  prevent  the  playing  of  professional  base 
baU  on  Sunday,  where  they  acted  in  good  faith  and  in  reliance  upon 
the  advice  of  the  legal  department  of  the  city  that  it  was  not  illegal, 
and  the  question  had  not  been  settled  in  the  courts  but  was  the 
subject  of  an  honest  difference  of  opinion  among  attorneys;  the 
term  wilful  refusal  or  neglect  of  duty  meaning  an  intentional, 
deliberate  or  evil  purpose,  contrary  to  a  known  duty. 

Same:    authority  to  file  information:    removal:    defenses.    The 

3  mayor  of  a  city  may  file  an  information  charging  the  violation 
of  the  municipal  code,  or  may  direct  it  to  be  done,  although 
he  acts  in  a  judicial  capacity  in  thereafter  trying  a  case  for  the 
violation  of  an  ordinance;  and  the  fact  that  it  was  customary  for 
some  one  else  to  institute  prosecutions  would  not  of  itself  be  a  de- 
fense to  a  proceeding  for  his  removal  because  of  refusal  to  do  so, 
but  under  the  facts  of  this  case  was  a  proper  circumstance  to  be 
considered.  Nor  will  the  order  of  a  superior  officer  of  the  chief  of 
police  constitute  a  defense  to  an  action  for  his  removal,  where  such 
order  was  in  conflict  with  his  legal  duty. 


Appeal  from  Linn  District  Court. — Hon.  W.  N.  Tbeighleb, 

Judge. 
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Saturday,  December  13,  1913. 

Suit  brought  in  the  name  of  the  State,  at  the  relation 
of  seven  qualified  electors,  for  the  removal  of  defendant  Both 
as  Mayor  of  the  City  of  Cedar  Rapids,  and  Carl,  as  Marshal, 
or  Chief  of  Police,  of  that  city.  The  trial  court  refused  to 
remove  them,  and  the  State  appeals. — Affirmed. 

Oeorge  Cosson,  Attorney  General,  and  L.  M.  Kratz  and 
G.  P.  LinvtUe,  County  Attorney,  for  the  State. 

Wm.  Chamberlain,  City  Solicitor,  and  C.  F  Luberger, 
Assistant  City  Solicitor,  for  appellees. 

Preston,  J. — No  objection  is  made  to  the  joinder  of  the 
two  defendants  in  one  action.  It  appears  that  in  the  spring 
of  1913  there  was  more  or  less  agitation  over  the  question  of 
Sunday  baseball  in  the  city  of  Cedar  Bapids.  About  March 
28,  1913,  and,  as  we  understand  it,  before  the  league  season 
opened,  a  petition,  signed  by  about  fifty  men  and  women, 
was  presented  to  the  mayor  and  commissioners  of  Cedar 
Bapids.    It  is  as  follows,  omitting  signatures : 

To  the  Hon.  Mayor  and  City  Commissioners:  We,  the 
undersigned  residents,  citizens,  and  property  owners  of  the 
city  of  Cedar  Bapids,  hereby  respectfully  request  your  honor- 
able body  to  prevent  the  playing  of  baseball  within  the  city 
limits  of  the  city  of  Cedar  Bapids  on  Sundays,  on  the  ground 
that  the  playing  of  ball  on  Sunday,  or  the  Sabbath,  is  a  viola- 
tion of  the  law,  and  also  on  the  grounds  that  the  playing  of 
ball  on  Sunday  causes  a  disturbance  of  the  peace,  and  consti- 
tutes a  nuisance  by  reason  of  noise,  and,  further,  because  it 
is  detrimental  to  property  in  the  neighborhood  in  which  such 
game  is  played  upon  the  Sabbath  day.  We,  the  undersigned, 
therefore  respectfully  ask  your  honorable  body  to  take  such 
steps  as  may  be  necessary  to  prevent  the  playing  of  ball  on 
Sunday,  or  the  Sabbath,  for  the  reasons  aforesaid. 

It  was  presented  at  a  meeting  of  the  commissioners.    Mr. 
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L.  M.  Eratz  appeared  as  their  attorney  at  the  meeting,  and 
made  an  argument  against  Sunday  baseball.  The  action  was 
brought  by  him  as  attorney,  and  the  trials  in  the  district 
court  and  in  this  court  have  been  conducted  by  him. 

The  action  was  commenced  May  14,  1913,  and  it  is  al- 
leged in  the  petition,  among  other  things :  That  each  of  said 
officers,  defendants  herein,  in  violation  of  the  oaths  of  their 
respective  offices,  and  in  disregard  of  the  specific  duties  im- 
posed by  law  upon  such  officers,  both  of  said  defendants, 
have  neglected  and  still  neglect,  have  refused  and  still  refuse, 
to  perform  the  duties  of  their  respective  offices,  in  violation 
of  the  laws  of  the  state  of  Iowa,  and  the  ordinances  of  the 
said  city  of  Cedar  Rapids,  in  the  following  specific  particu- 
lars, to  wit :  The  playing  of  professional  baseball  by  salaried 
players,  and,  where  paid  admissions  were  charged,  have  been 
allowed  and  permitted  by  said  public  officials,  with  their  full 
knowledge  and  consent,  within  the  limits  of  the  said  city  of 
Cedar  Rapids,  Linn  county,  Iowa,  on  the  first  day  of  the  week, 
commonly  called  Sunday,  creating  a  breach  of  the  peace,  dis- 
turbing private  families,  and  against  the  statutes  of  the  state 
of  Iowa  and  the  ordinances  of  the  city  of  Cedar  Rapids,  and 
against  the  peace  and  dignity  of  the  state.  That  both  of  said 
defendants  have  willfully  neglected  and  still  willfully  neglect 
to  perform  the  specific  duties  of  their  public  offices,  and  fail 
and  neglect  to  enforce  the  laws  of  the  state  and  the  ordinances 
of  said  city  against  such  violations  of  the  law,  and  both  of 
said  defendants  have  refused,  although  specially  requested 
by  more  than  fifty  petitioners  and  residents  of  said  county 
and  city,  who  are  most  affected  and  disturbed  by  such  viola- 
tions of  the  law,  and  still  refuse  to  perform  the  said  specific 
duties  of  their  respective  offices  as  peace  officers  of  the  state 
of  Iowa  and  of  said  city  of  Cedar  Rapids. 

Defendants  answered  separately.  Defendant  Roth,  after 
admitting  his  election,  and  denying  the  charges  as  to  his 
alleged  neglect  of  duty  says: 
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That  certain  persons,  among  others  one  L.  M.  Kratz,  of 
the  city  of  Cedar  Rapids,  Iowa,  and  C.  P.  Wolff,  of  said  city, 
did  call  upon  this  answering  defendant  and  upon  the  council 
of  said  city  of  Cedar  Rapids,  Iowa,  and  demand  that 
this  said  defendant  and  the  city  council  immediately  take 
action  to  suppress  the  playing  of  baseball,  within  the  city  of 
Cedar  Rapids  upon  Sunday.  That  thereafter,  and  in  pur- 
suance of  the  demand  of  said  L.  M.  Kratz  and  others,  including 
some  of  the  complainants  herein,  this  defendant  did  at  once 
refer  the  matter  to  C.  P.  Luberger,  assistant  city  solicitor  of 
the  city  of  Cedar  Rapids,  Iowa,  one  of  the  regularly  appointed 
and  acting  legal  officials  of  the  said  city  who  has  charge  of  all 
prosecutions  arising  under  the  city  ordinances  of  the  said  city 
and  of  all  matters  pertaining  to  the  police  department  of  said 
city,  with  instructions  to  proceed  in  said  matters  according 
to  law,  and  to  commence  prosecutions  therefor,  if,  in  the  opin- 
ion of  said  C.  P.  Luberger,  assistant  city  solicitor,  eitHer  the 
ordinances  of  the  city  of  Cedar  Rapids,  Iowa,  or  the  statutes 
of  the  state  of  Iowa,  were  violated  by  the  playing  of  Sunday 
baseball  within  said  city.  That  the  said  C.  F.  Luberger  did 
thereupon  make  a  complete  and  thorough  investigation  of  the 
said  statutes  of  the  state  of  Iowa  and  the  ordinances  of  said 
city  in  reference  to  the  playing  of  baseball  within  said  city 
on  Sunday,  and  did  report  to  this  defendant  and  the  city  coun- 
cil of  said  city  that  the  playing  of  baseball,  either  amateur  or 
professional,  in  the  city  of  Cedar  Rapids  upon  Sunday  consti- 
tuted no  infraction  of  the  laws  of  the  state  of  Iowa  or  of  the 
ordinances  of  the  city  of  Cedar  Rapids,  Iowa. 

Paragraph  4.  That  this  defendant  is  not  a  lawyer,  nor 
learned  in  the  law,  having  for  many  years  prior  to  his  election 
as  mayor  of  the  city  of  Cedar  Rapids  followed  the  occupation 
of  traveling  salesman,  and  he  is  of  necessity  obliged  in  all 
legal  matters  to  rely  upon  the  advice  of  the  legal  officers  of 
said  city.  That  the  said  C.  F.  Luberger  is  a  graduate  of  the 
State  University  of  Iowa,  and  is,  as  this  answering  defendant 
believes,  an  industrious  and  learned  young  lawyer  of  excellent 
standing  at  the  bar.  This  answering  defendant  did  further, 
however,  request  the  city  solicitor,  William  Chamberlain,  to 
review  the  opinion  of  Mr.  Luberger,  and  the  city  solicitor  did 
thereafter  report  to  defendant  that  he  had  done  so,  and  that 
he  believed  said  opinion  to  be  correct,  and  had  approved  the 
same,  and  had  approved  Mr.  Luberger 's  course  in  declining  to 
file  informations  against  the  said  ball  players,  charging  a  viola- 
Vol.  162  Ia.— 41 
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tion  of  the  statutes  of  Iowa ;  that,  in  so  submitting  said  matter 
to  the  lawful  attorneys  of  said  city  for  such  action  as  the  law 
required,  he  acted  in  perfect  good  faith  and  in  the  usual,  law- 
ful, and  customary  course  of  procedure  as  followed  by  the 
mayors  of  said  city ;  that  it  has  never  been  the  custom  in  the 
city  of  Cedar  Rapids,  Iowa,  or  in  any  of  the  other  cities  of  the 
state  of  Iowa,  as  far  as  this  defendant  has  learned,  for  the 
mayor  of  said  city  to  personally  file  informations  or  conduct 
prosecutions  for  violations  of  either  state  laws  or  city  ordi- 
nances, but  that  such  matters  have  always  been  referred  to  the 
legal  officials  of  the  city  for  action  thereon,  and  that,  in  so  re- 
ferring the  said  matter  to  the  said  legal  officials  of  said  city, 
this  defendant  acted  in  good  faith  and  in  full  reliance  upon  the 
recognized  and  existing  custom  and  manner  of  conducting  the 
official  business  of  said  city ;  that  in  all  of  said  matters  this 
defendant  has  acted  in  good  faith,  with  the  full  intent  and  pur- 
pose to  uphold  the  Constitutions  of  the  United  States  and  of 
the  state  of  Iowa,  enforce  all  the  laws  of  the  state  of  Iowa  and 
all  the  ordinances  of  the  city  of  Cedar  Rapids. 

The  answer  of  defendant  Carl  is  similar,  and  contains  the 
following  additional  allegations: 

That  he  holds  his  appointment  from  the  city  council  of 
said  city,  and  is  subject  to  removal  by  said  city  council  at  any 
time  they  may  see  fit,  in  their  discretion,  so  to  do.  That  one 
C.  F.  Wolff,  of  said  city,  did  call  upon  this  answering  defend- 
ant, and  demand  that  this  defendant  immediately  take  action 
to  suppress  the  playing  of  baseball  within  the  city  of  Cedar 
Rapids,  Iowa,  upon  Sunday.  That  this  defendant  was  aware 
that  baseball  had  been  played  upon  Sunday  in  the  city  of 
Cedar  Rapids,  Iowa,  for  many  years,  without  any  prosecu- 
tions having  been  instituted  on  account  thereof,  and  that  it 
had  been  and  was  being  played  at  the  time  said  demand  was 
made  upon  this  defendant  in  practically  all  of  the  larger  cities 
of  the  state  of  Iowa,  including  the  city  of  Des  Moines,  the 
capital  city  of  said  state  and  the  place  of  official  residence  of 
the  Governor  of  said  state  and  the  Attorney  General  thereof, 
and  that  no  prosecutions  have  been  instituted  against  the 
playing  of  Sunday  baseball  in  any  of  said  cities  by  any  of  the 
officials  thereof  or  of  any  of  the  officers  of  the  state  of  Iowa. 
That  on  account  thereof  this  answering  defendant  was  in 
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doubt  as  to  whether  or  not  the  said  playing  of  baseball  upon 
Sunday  constituted  a  violation  of  any  of  the  laws  of  said 
city  or  of  the  state  of  Iowa,  and  he  thereupon  reported  said 
matters  to  the  superintendent  of  the  department  of  public 
safety  in  said  city,  the  superior  officer  of  this  defendant,  and 
requested  the  said  superintendent  of  department  of  public 
safety  to  procure  an  opinion  upon  said  matters  from  the  legal 
officers  of  said  city. 

Paragraph  4.  That  within  a  few  days  thereafter  the  said 
superintendent  of  the  department  of  public  safety,  to  wit,  Mr. 
Allen  McDuff,  the  superior  officer  of  this  answering  defendant, 
did  report  to  this  defendant  that,  in  the  opinion  of  the  legal 
department  of  said  city,  the  playing  of  baseball  on  Sunday 
constituted  no  infraction  of  the  laws  of  the  state  of  Iowa  or 
of  the  city  of  Cedar  Rapids,  and  that  this  defendant  should 
govern  himself  accordingly  in  said  matters. 

Paragraph5.  That  this  defendant  is  not  a  lawyer  or 
learned  in  the  law,  and  it  is  a  part  of  his  duty  upon  all  matters 
of  this  nature  to  follow  and  abide  by  the  advice  of  the  properly 
constituted  legal  officers  of  the  said  city,  and  that,  in  following 
the  instructions  and  advice  of  the  said  officers,  and  particularly 
the  instructions  of  his  superior  officer,  the  superintendent  of 
the  department  of  public  safety  of  said  city,  he  acted  in  perfect 
good  faith  and  in  the  usual,  lawful,  and  customary  manner  as 
followed  by  the  chiefs  of  police  of  the  said  city. 

It  is  alleged  and  shown  that  Cedar  Rapids  is  a  city  of  the 
first  class,  organized  under  Chapter  48,  Acts  of  the  32d  Gen- 
erally Assembly,  and  acts  amendatory  thereof. 

We  have  set  out  these  matters  more  fully  than  is  strictly 
necessary,  perhaps ;  but  it  is  done  for  the  purpose  of  showing 
that  the  real  contention  was  as  to  the  playing  of  Sunday  base- 
ball as  such,  and  as  to  whether  defendants 
la  KTtewiMe  should  be  removed  for  failure  to  stop  it.  The 
9U08    n  '  evidence  taken  some  months  after  and  the  ar- 

guments in  this  court  have  taken  a  somewhat  broader  scope, 
and  it  is  now  claimed  that  the  ball  playing  disturbed  religious 
worship  of  a  family  in  the  neighborhood,  and  that  the  noise 
constituted  a  nuisance.  It  is  not  shown  that  the  defendants 
had  any  knowledge  of  the  religious  meeting. 
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As  stated,  the  petition  to  the  city  council  was  presented  to 
the  council  before  the  ball  season  opened,  and  the  statement 
therein  as  to  ball  playing  causing  a  disturbance  and  being  a 
nuisance  is  necessarily  a  conclusion  that  it  would  be  so.  The 
case  seems  to  have  been  tried  by  all  parties  on  the  theory 
suggested,  and  it  should  be  so  tried  here. 

The  provisions  of  the  Municipal  Code  of  Cedar  Rapids,  so 
far  as  applicable  to  the  points  presented,  are :  That  the  mayor 
shall  be  the  chief  executive  of  the  city,  and,  in  addition  to  the 
powers  and  duties  given  him  by  the  law,  he  shall  take  care  that 
the  criminal  laws  of  the  state  and  the  ordinances  of  the  city  are 
duly  respected,  observed,  and  enforced  within  the  city  limits. 
...  He  shall  be  a  conservator  of  the  peace  within  the  city, 
and  may  call  to  his  assistance  the  city  police,  and,  if  necessary, 
may  call  upon  any  citizen  of  the  city  to  aid  him  in  quelling 
or  preventing  any  riot,  rout,  or  unlawful  assembly,  or  in  pre- 
venting or  restraining  any  breach  of  the  peace  within  the  city. 
' '  It  shall  be  the  duty  of  the  marshal  diligently  to  inquire  into 
and  report  to  the  head  of  the  department  of  public  safety 
all  violations  of  the  city  ordinances  and  the  criminal  laws  of  the 
state,  all  breaches  of  the  peace,  and  to  prosecute  all  persons 
guilty  thereof;  to  arrest  and  take  into  custody,  without  war- 
rant or  process,  any  person  who  shall  be  found  in  any  street  or 
alley,  market  or  other  public  place,  in  the  state  of  intoxication, 
or  doing  any  act  in  violation  of  the  law  or  ordinances,  or  where 
a  public  offense  has  in  fact  been  committed  by  any  person  that 
he  has  reasonable  grounds  for  believing  committeed  it,  and  to 
bring  such  person  before  the  superior  court,  or  place  him  or 
her  in  the  city  jail,  to  be  dealt  with  according  to  law ;  to  execute 
all  writs,  process,  and  orders  issued  to  him  by  the  mayor,  supe- 
rior court,  or  city  council,  or  othefc  officer  having  power  to 
issue  the  same,  and  make  due  return  thereof  according  to  law." 

Said  Code  also  provides  that  the  marshal  shall  have  power 
to  require  the  aid  of  any  citizen  or  citizens  of  the  city  in  mak- 
ing arrests  or  in  the  suppression  of  any  riot  or  unlawful  as- 
sembly, or  in  preventing  violation  of  any  ordinance. 
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It  also  provides : 

Disturbing  the  Peace.  1.  If  any  person,  within  the  cor- 
porate limits  of  this  city,  willfully  disturbs  the  peace  and 
quiet  of  others  by  violent,  tumultuous,  offensive  or  obstrepo- 
rous  conduct  or  carriage,  or  by  loud  or  unusual  noises,  or  by 
unseemly,  profane,  obscene  or  offensive  language  calculated  to 
provoke  a  breach  of  the  peace,  he  shall  be  guilty  of  disturbing 
the  peace.  (Section  270,  Municipal  Code  of  Cedar  Rapids.) 

Same — On  Premises.  2.  If  any  person  within  the  cor- 
porate limits  of  this  city,  suffers  or  permits  any  hallowing, 
quarreling,  fighting  or  unusual  noise  or  affray,  or  any  act  or 
conduct  prohibited  by  the  preceding  section,  in  any  house,  or 
upon  any  premises,  owned,  occupied,  possessed  or  controlled 
by  him,  in  such  a  manner  as  to  disturb  the  peace  of  others  or 
the  public  quiet  of  the  neighborhood  or  city,  he  shall  be  guilty 
of  misdemeanor. 

Plaintiff  cites  section  5040  of  the  Code  which  is  as  follows : 

Sec.  5040.  Breach  of  Sabbath.  If  any  person  be  found 
on  the  first  day  of  the  week,  commonly  called  Sunday,  engaged 
in  carrying  firearms,  dancing,  hunting,  shooting,  horse  racing, 
or  in  any  manner  disturbing  a  worshiping  assembly  or  private 
family,  or  in  buying  or  selling  property  of  any  kind,  or  in  any 
labor  except  that  of  necessity  or  charity,  he  shall  be  fined 
not  more  than  five  nor  less  than  one  dollar,  and  be  imprisoned 
in  the  county  jail  until  the  fine,  with  costs  of  prosecution,  shall 
be  paid;  but  nothing  herein  contained  shall  be  construed  to 
extend  to  those  who  conscientiously  observe  the  seventh  day 
of  the  week  as  the  Sabbath,  or  to  prevent  persons  traveling  or 
families  emigrating  from  pursuing  their  journey,  or  keepers 
of  toll  bridges,  toll  gates  and  ferrymen  from  attending  the 
same. 

And  he  contends  that  those  who  play  the  game  for  wages 
as  an  occupation,  and  who  sell  tickets,  etc.,  are  guilty  of  a 
violation  of  said  section.  He  also  claims  that  playing  of  base- 
ball on  Sunday,  with  its  accompanying  noise  and  confusion,  is 
a  breach  of  the  peace  under  the  laws  of  the  state  and  the  ordi- 
nances of  the  city.    To  sustain  this  last  propostion,  he  cites 
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Town  of  Neola  v.  Reichert,  131  Iowa,  492,  and  cases  from  other 
states.  An  examination  of  that  case  shows  that  the  question  of 
baseball  was  not  involved  in  the  case.  The  acts  charged  were 
riotous  conduct  and  the  utterance  of  blasphemous  language 
in  a  saloon.  He  also  claims  that  the  playing  of  baseball  on 
Sunday,  with  accompanying  disturbance  of  others,  constitutes 
an  unlawful  assembly  under  the  laws  of  the  state  of  Iowa, 
citing  Code,  section  5030,  and  State  v.  Johnson,  89  Iowa,  594, 
and  cases  from  other  states.  The  Johnson  case  did  not  involve 
the  question  of  baseball  in  any  way ;  but  the  acts  constituting 
the  unlawful  assembly  were  in  a  railway  depot. 

It  is  doubtless  true  that  the  playing  of  baseball  may  be  a 
nuisance,  or  a  breach  of  the  peace,  either  on  Sunday  or  week 
days ;  but,  as  stated,  we  think  the  theory  of  the  trial  was  as 
to  whether  the  playing  of  baseball  on  Sunday  of  itself  was 
contrary  to  law.  The  allegations  of  the  answers  are  sustained 
by  the  evidence. 

At  the  time  the  petition  was  presented  to  the  mayor  and 
commissioners,  the  mayor,  on  behalf  of  the  council,  informed 
Mr.  Kratz  and  the  petitioners  that  the  matter  would  be  sub- 
municipal  fitted  to  the  legal  department  of  the  city  for 
removal8:  :wii-  an  op™00-  Upon  this  point  the  mayor  testi- 
duty^ivi-*  °f  fied,  in  substance,  as  follows :  That  he  listened 
dence*  carefully  to  the  address  of  Mr.  Kratz  upon 

the  occasion  of  the  presenting  of  the  petition,  knowing  that  Mr. 
Kratz  was  a  lawyer,  and  was  presenting  the  matter  as  a  legal 
proposition.  That  he  (the  mayor)  has  followed  the  occupation 
during  his  business  life  of  a  commercial  traveler,  and  had 
never  had  occasion  to  study  law,  and  was  not  learned  in  the 
law  in  any  respect.  That  in  his  travels  over  the  state  for  a 
period  of  more  than  twenty  years  he  had  learned  from  actual 
knowledge  that  baseball  was  played  upon  Sundays  in  almost  all 
of  the  cities  of  the  state  without  interference,  and  particularly 
in  the  city  of  Des  Moines,  which  is  the  seat  of  the  state  govern- 
ment and  the  official  place  of  residence  of  the  Governor  and 
Attorney  General  of  the  state  of  Iowa.    That  he  was  in  doubt 
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as  to  whether  or  not  the  playing  of  baseball  upon  Sundays  con- 
stituted any  violation  of  the  law,  in  view  of  the  fact  that  it  was 
constantly  played  in  the  state  without  interference  either  of 
the  Governor,  the  Attorney  General,  or  the  various  prosecuting 
attorneys,  and,  not  being  a  lawyer,  he  believed  it  to  be  his 
duty  to  submit  the  matter  to  the  regularly  and  legally  estab- 
lished law  officials  of  the  city  for  their  opinion.  That  in  so 
doing  he  had  no  idea  or  intention  whatever  of  evading  the  law 
against  the  playing  of  baseball  upon  Sundays,  if  it  was  con- 
trary to  the  law,  and  that  it  was  his  intention,  and  he  would 
have  taken  immediate  steps,  to  have  stopped  the  playing  of 
baseball  in  the  city  on  Sunday  had  the  city 's  attorneys  advised 
that  such  playing  of  baseball  constituted  a  violation  of  the 
statutes  of  the  state  or  the  ordinances  of  the  city.  That  he 
had  never,  since  he  had  held  the  office  of  mayor,  refused  to 
follow  the  advice  of  the  city  attorney  or  his  assistants  upon  any 
legal  matter,  and  that  he  had  no  motive  whatever  in  the  matter 
except  to  see  that  the  laws  were  observed.  He  further  testified 
that  the  assistant  city  solicitor,  who  had  full  charge  of  all  mat- 
ters in  police  court  and  violation  of  criminal  statutes,  submitted 
to  him  a  written  opinion,  to  the  effect  that  the  playing  of  base- 
ball within  the  city  upon  Sunday  did  not  constitute  any  in- 
fraction of  the  laws  of  the  state  of  Iowa  or  of  the  ordinances 
of  the  city,  and  that,  in  reliance  upon  this  opinion,  he  declined 
to  swear  out  informations  against  the  managers  or  players,  or 
institute  any  criminal  proceedings  against  them.  He  further 
states  that  it  was  not  the  custom  in  the  city  of  Cedar  Rapids, 
and  never  had  been  as  far  as  he  knew,  for  the  mayor  in  per- 
son to  file  informations  against  violators  of  the  law.  The  viola- 
tions of  the  state  law  had  always  been  referred  to  the  county 
attorney  for  prosecution,  and  of  the  city  ordinances  to  the 
assistant  city  solicitor,  who  himself  filed  informations. 

It  further  appeared  from  the  testimony  of  Mr.  Wolff  that 
the  mayor  told  Mr.  Wolff,  who  was  the  spokesman  and  prin- 
cipal complainant  against  Sunday  baseball,  that,  while  he  him- 
self (the  mayor)  would  not  swear  out  informations  against  the 
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players  and  managers,  for  the  reason  that  he  was  advised  that 
they  had  committed  no  offense  against  the  law,  yet  if  he  (Mr. 
Wolff)  desired  to  swear  out  the  informations,  the  police  de- 
partment of  the  city  was  at  his  service  to  have  the  warrants 
served.  This  witness  says  (speaking  to  Mr.  Chamberlain,  the 
city  solicitor,  who  was  cross-examining  him) : 

I  went  to  you,  and  wanted  you  to  advise  the  mayor,  as  he 
wasn't  a  lawyer.    He  has  always  been  a  commercial  man.    The 
mayor  has  always  treated  me  all  right.    He  never  abused  me 
in  any  way.    You  two  acted  like  gentlemen.    I  believe,  as  you 
do,  that  the  mayor  of  Cedar  Rapids  intends  and  expects  to 
enforce  all  the  laws  of  the  state  and  of  the  city  of  Cedar 
Rapids,  if  he  is  so  advised,  and  that,  if  he  was  advised  that 
anything  was  a  breach  of  the  law,  and  had  a  fair  show,  he 
would  do  right  and  enforce  the  law.    I  believe  his  intentions 
are  good,  but  that  he  has  been  steered  wrong,  as  he  was  by 
your  assistant.     I  have  been  to  the  county  attorney  about 
this.   I  understand  that  he  conducts  the  prosecutions  for  viola- 
tion of  state  laws.    I  believe  it  is  more  a  violation  of  the  state 
law  than  of  the  city  law.    What  I  wanted  of  the  mayor  was 
that  he  swear  out  a  warrant  against  the  Sunday  baseball  play- 
ers, or  that  he  instruct  the  chief  of  police  to  swear  out  such  a 
warrant.    The  real  dispute  between  us  is  that  I  wanted  him 
to  swear  out  an  information  instead  of  doing  it  myself. 

The  mayor  also  testified:  "I  informed  Mr.  Wolff  that,  if 
his  lawyers  differed  from  our  lawyers  as  to  the  law,  neverthe- 
less the  police  department  was  at  his  service  to  serve  any  war- 
rants that  he  might  see  fit  to  have  issued. ' ' 

Substantially  the  same  testimony  was  given  by  the  chief 
of  police,  who  testified  further  that,  as  chief  of  police,  he  is  and 
,  was  subject  to  orders  and  discipline  by  his  superior  officer,  Mr. 
Allen  McDuff,  superintendent  of  the  department  of  public 
safety,  and  that,  as  a  part  of  the  duties  of  his  office,  he  is  and 
was  subject  to  obey  all  orders  given  him  by  Mr.  McDuff,  and 
that  Mr.  McDuff  had  informed  him  that  the  assistant  city  solic- 
itor, with  the  approval  of  the  city  solicitor,  had  rendered  an 
opinion  to  the  council  that  Sunday  baseball  did  not  constitute 
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an  infraction  of  the  law,  and  that  Mr.  McDuff  thereupon  in- 
structed him  not  to  interfere  with  the  playing  of  baseball  upon 
Sunday,  and  that  he  observed  the  orders.  He  says :  "I  had  to 
quit  for  disobeying  orders,  or  be  removed  by  Mr.  Wolff  if  I 
did  not  obey  him." 

Mr.  Carl  further  testified  that  he  was  instructed  by  Mr. 
McDuff  that,  if  warrants  were  secured,  he  was  to  serve  them 
through  his  department,  and  that  he  so  informed  Mr.  Wolff. 
He  also  told  Mr.  Wolff  where  a  warrant  could  be  procured,  and 
that,  if  he  would  procure  one,  it  would  be  served  immediately. 

Mr.  Luberger,  the  assistant  city  solicitor  of  the  city  of 
Cedar  Rapids,  was  also  a  witness  on  behalf  of  the  defendants, 
and  testified :  That  he  was  a  graduate  of  Dartmouth  College, 
and  of  the  law  school  of  the  State  University  of  Iowa.  That 
some  time  during  the  early  spring  of  the  year  1913  the  city 
council  requested  him,  as  assistant  city  solicitor,  to  furnish 
them  with  an  opinion  with  reference  to  the  legality  of  the  play- 
ing of  baseball  upon  Sundays  in  Cedar  Rapids.  That  he  made 
an  investigation  of  that  subject,  consulting  the  authorities  and 
statutes,  and  examining-  particularly  the  authorities  as  found 
in  the  Supreme  Courts  of  various  states  having  statutes  similar 
to  our  own,  and  satisfied  himself  fully  upon  the  subject.  That 
before  giving  his  opinion  to  the  council,  he  submitted  it  to  the 
city  solicitor,  with  whom  he  talked  over  all  the  points  covered 
in  the  various  cases  which  could  be  found,  and  that  the  city 
solicitor  concurred  with  him,  and  said  he  thought  his  opinion 
was  correct.  That  he  thereupon  gave  it  to  the  council  as  his 
opinion  that,  as  a  matter  of  law,  the  playing  of  baseball  on 
Sunday  is  not  within  the  prohibitions  of  that  section  of  the 
Code  known  as  breach  of  the  Sabbath  section,  and  that  he  also 
advised  them  that  we  had  no  ordinance  covering  baseball  on 
Sunday,  or  the  Sabbath.  Mr.  Luberger  further  testifies  that 
it  was  within  his  duties  to  file  informations  and  conduct  prose- 
cutions for  violations  of  the  city  ordinances ;  that  all  violations 
of  the  state  laws  came  within  the  duties  of  the  county  attorney 
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and  were  referred  to  the  county  attorney ;  that  the  mayor  has 
never  made  a  practice  of  filing  informations. 

Mr.  Chamberlain,  the  city  solicitor,  testified  to  substan- 
tially the  same  as  the  last  witness. 

Witness  Warren,  who  was  also  one  of  the  petitioners, 
testified : 

This  matter  is  solely  a  matter  of  noise  with  me.  I  never 
made  any  complaint  to  the  mayor  or.  the  chief  of  police  about 
the  disturbance  of  any  meetings  at  my  house.  I  have  no  per- 
sonal feeling  against  the  mayor  and  chief  of  police,  and  do 
not  care  to  have  them  removed  from  office.  If  I  knew  of  any 
other  way  of  getting  rid  of  the  noise,  it  would  be  equally  satis- 
factory to  me,  and  I  have  no  objection  to  the  playing  of  base- 
ball because  it  is  played  on  Sunday. 

It  appears  that  defendants  are  reputable  men.  From 
the  testimony  of  some  relators  themselves  they  believe  defend- 
ants desire  to  and  will  do  their  full  duty,  if  they  know  what 
that  duty  is.  It  may  be  defendants  are  in  sympathy  with 
Sunday  baseball,  and  may  have  been  somewhat  reluctant,  for 
that  reason,  and  because  of  local  public  sentiment,  to  attempt 
to  prevent  it. 

We  are  not  called  upon  to  determine  the  question  as  to 
whether  Sunday  baseball,  as  such,  is  unlawful.  It  is  enough 
to  say  that  the  question  has  not  been  determined  in  this  state. 
Defendants  say  that,  because  of  that,  and  because  of  the 
opinion  of  the  legal  department  of  the  city,  and  because  it  has 
not  been  prevented  in  other  cities,  they  were  in  doubt  about 
it.  We  are  satisfied  that  petitioners  have  a  grievance;  but 
they  are  not  without  a  remedy.  The  question  is  whether,  under 
the  circumstances  shown,  defendants  should  be  removed  from 
the  offices  to  which  they  have  been  elected  by  the  people  for 
willful  or  habitual  neglect  or  refusal  to  perform  the  duties  of 
their  offices. 

The  law  in  regard  to  removals  is  drastic  and  highly  penal 
It  appears  to  us  that  to  remove  these  men,  under  the  circum- 
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stances,  would  be  too  harsh.  Instead  of  teaching  respect  for 
the  law  and  its  officers  and  strengthening  the  law,  the  tendency 
would  be  to  cause  disrespect  for  both.  Every  officer  ought  to 
faithfully  and  honestly  perform  the  duties  of  his  office  even 
without  such  a  law;  but  there  are  some  who  will  not  do  so 
even  with  it.  This  law  is  wholesome  in  a  proper  case ;  but  we 
think  it  was  not  the  intention  of  the  Legislature  that  it  should 
be  so  strictly  construed  against  officers  as  plaintiff  contends. 
The  courts  should  be  reasonable  and  just  in  construing  and  ap- 
plying it.  There  are  those  who  would  remove  an  officer  for  the 
slightest  failure  of  duty,  whether  intentional  or  otherwise, 
while  others  would  go  to  the  other  extreme,  and  not  remove  un- 
der any  circumstances.  As  stated,  while  the  removal  law  is 
wholesome,  there  is  a  point  beyond  which  it  cannot  go  without 
becoming  oppressive  and  the  subject  of  criticism  and  con- 
demnation. 

These  defendants  say  they  were  acting  in  good  faith,  and 
we  believe  they  were.  If  this  is  so,  their  refusal  would  not  be 
willful.  To  willfully  refuse  or  willfully  neglect  the  perform- 
ance of  an  alleged  duty,  they  should  know  what  that  duty  is. 
Ordinarily,  and  for  some  purposes,  they  are  presumed  to  know 
the  law.  But  here  was  a  question  as  to  whether  Sunday  base- 
ball, as  such,  was  contrary  to  the  statutes  of  the  state  or  the 
ordinances  of  the  city.  Defendants  are  not  lawyers.  The 
question  had  not  been  settled  by  our  court.  To  say  the  least  of 
it,  there  might  be  an  honest  difference  of  opinion,  even  among 
lawyers,  on  the  subject.  To  hold  that  defendants  should  be 
removed  for  this  would  be  to  hold  that  such  officers  must  cor- 
rectly interpret  the  laws  in  advance  of  decisions  by  the  courts, 
at  the  peril  of  removal  if  they  fail  to  do  so. 

"Willfully"  has  been  held  to  mean  intentionally,  deliber- 
ately, with  a  bad  or  evil  purpose,  contrary  to  known  duty. 
Parker  v.  Parker,  102  Iowa,  500,  506 ;  State  v.  Savre,  129  Iowa, 
122 ;  Werner  v.  Flies,  91  Iowa,  146 ;  Felton  v.  Untied  States, 
96  U.  S.  699,  702  (24  L.  Ed.  875) ;  Evans  v.  United  States,  153 
U.  S.  584,  594  (14  Sup.  Ct.  934,  38  L.  Ed.  830) ;  Potter  v. 
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United  States,  155  U.  S.  438,  446  (15  Sup.  Ct.  144,  39  L.  Ed. 
214.) 

Officers  must  act  honestly  and  in  good  faith ;  but  they  most 
necessarily  be  vested  with  some  discretion.  State  v.  Hospers, 
147  Iowa,  712. 

Suppose  a  crime  is  committed,  and  an  officer  is  informed 
of  it.  The  identity  of  the  party  charged  is  in  doubt ;  but  it 
is  claimed  by  the  informant  that  some  well-known  person  in  the 
community,  of  good  standing,  is  the  guilty  one,  but  the  officer 
is  not  certain  about  it.  The  officer,  or  any  one,  may  file  informa- 
tion. There  may  be  some  liability  for  false  arrest.  It  may  be 
be  that,  under  the  circumstances  stated,  an  information  ought 
to  be  filed  by  some  one.  But,  if  the  officer  fails  to  do  it  because 
of  doubtful  identity,  should  his  refusal  be  deemed  to  be  will- 
ful under  the  facts  stated,  and  under  such  a  statute  as  oursT 

Or  suppose  there  are  1,000  alleged  violations  of  the  Sun- 
day law  in  Cedar  Rapids,  or  Des  Moines,  or  any  other  city,  by 
the  sale  of  newspapers,  milk,  medicine,  cigars,  etc.,  and  some 
one  should  desire  to  test  the  law,  or  set  an  example,  and  should 
request  the  chief  of  police  to  file  1,000  informations  at  one 
time ;  but  the  officer  is  of  the  opinion  that  a  few  prosecutions 
might  have  the  desired  effect.  Should  he  be  removed  because 
of  failure  to  prosecute  all  at  one  time  ? 

The  mayor,  no  doubt,  could  file  an  information,  or  direct 
it  to  be  done.    He  acts  in  a  judicial  capacity  in  trying  the 
case  after  information  is  filed  in  cities  not  under  the  commis- 
sion form,  and  for  a  violation  of  an  ordinance 

3.  Same:  author-     ,,  *  *  Ta       •   Ui  u 

ity  to  file         there  is  no  change  of  venue.    It  might  be    a 
removal :  d<^      matter  of  some  delicacy  for  him  to  file  an  in- 

fenses. 

formation  himself  in  a  case  he  must  try.  If 
he  takeq  too  much  interest  in  the  matter,  he  might  not  be  able 
to  decide  impartially  as  judge,  if  a  doubtful  legal  question 
be  involved. 

That  it  was  customary  for  some  one  else  than  the  city 
officers  to  prosecute  certain  cases  would  not  of  itself  be  a 
defense.     All  these  matters  taken  together  are  proper  to  be 
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taken  into  account  in  determining  whether  defendants  acted  in 
good  faith  or  whether  they  acted  willfully.  Under  the  cir- 
cumstances here  shown  we  think  the  fact  that  defendants 
sought  and  relied  upon  the  opinion  of  the  legal  department 
of  the  city  is  a  proper  circumstance  to  be  considered.  Cedar 
Rapids  is  under  the  commission  form  of  government,  with  a 
legal  department,  and  many  questions  may  be  properly  sub- 
mitted to  it.  We  do  not  intend  to  hold  that  in  all  cases,  under 
the  removal  law,  advice  of  counsel  would  be  a  defense.  It 
should  not  be  used  as  a  mere  subterfuge,  behind  which  a 
guilty  officer  could  shield  himself,  and  escape  the  consequence 
of  his  wrongdoing.  Nor  would  the  order  of  the  superior 
officer  of  the  chief  of  police  of  itself  be  a  defense,  if  such  order 
was  in  conflict  with  his  duty  as  defined  by  the  law. 

The  costs  were  very  properly  taxed  against  the  city. 

Under  the  entire  record,  we  are  of  the  opinion  that  the 
judgment  of  the  district  court  was  right,  and  it  is  therefore 
Affirmed. 

All  the  Justices  of  the  full  bench  concur. 


Georgia  S.  Hall,  Appellee,  v.  Guy  H.  Hall,  Appellant. 

Divorce:  inhuman  treatment:  evidence.  A  divorce  should  not  be 
granted  except  upon  one  of  the  statutory  grounds,  and  then  only 
when  established  by  the  evidence.  Evidence  that  defendant's  al- 
leged cruel  treatment  of  his  wife  consisted  largely  in  objections  to 
her  attentions  to  another  man,  and  the  only  evidence  of  the  effect 
of  such  treatment  was  that  it  increased  a  nervous  trouble  which 
she  had  before  marriage;  that  she  was  subject  to  serious  nervous 
headaches,  and  that  she  was  a  nervous  wreck,  was  not  sufficient 
to  show  that  defendant's  conduct  had  endangered  her  life;  and 
plaintiff  was  not  entitled  to  divorce  on  the  ground  of  cruel  and 
inhuman  treatment. 

Appeal  from  Polk  District  Court. — Hon.  Hugh  Brennan, 

Judge. 
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Saturday,  December  13, 1913. 

Suit  for  divorce  on  the  ground  of  cruelty.  There  was  a 
decree  of  divorce,  and  judgment  against  defendant  for  $1,000 
alimony  and  $600  additional  attorney's  feea  Defendant  ap- 
peals.— Reversed. 

Hunn  &  Jones,  for  appellant. 

M ulvcmey  &  Mulvaney  and  Walter  McHenry,  for  appellee. 

Preston,  J. — The  marriage  ceremony  between  these  par- 
ties was  performed  May  14,  1906.  In  one  of  plaintiff's  daily 
letters  to  defendant  shortly  before  the  ceremony  plaintiff  con- 
cluded: "Yours  till  death  do  us  part,  Georgia."  This  was 
after  the  engagement  had  been  broken  a  few  times  and  re- 
newed. Since  the  marriage  both  parties  seem  to  have  inter- 
preted their  marriage  vows  that  they  would  take  each  other 
for  better  or  worse,  until  death,  to  mean  that  they  would  do 
so  for  better,  and  if  it  turned  out  worse,  then  it  would  be  until 
one  or  the  other  should  obtain  a  divorce.  There  are  no  chil- 
dren; they  discussed  that  subject  before  the  marriage,  and 
made  preparation  to  prevent  having  them.  Defendant  is 
about  thirty  years  of  age ;  is  the  assistant  cashier  and  confiden- 
tial man  in  a  banking  institution ;  he  is  a  reader,  and  has  a 
good  library.  She  is  a  little  older  than  he,  and  is  a  musician  of 
some  prominence.  They  had  been  school  children  together, 
and  had  known  each  other  for  about  twenty  years 
The  courtship  began  when  they  were  about  eighteen 
or  nineteen  years  of  age.  He  claims  she  is  incon- 
stant and  changeable.  The  engagement  was  broken  at 
least  a  few  times,  and  he  claims  she  would  break  it  every 
time  she  became  angry.  They  are  intelligent  and  reasonably 
prosperous.  They  own  their  own  home,  which  was  well  fur- 
nished. Conditions  were  such  that  it  would  seem  that  they 
should  have  been  happy  in  their  married  life,  and  they  were 
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reasonably  so  until  about  1909  or  1910,  when  the  matters 
hereinafter  referred  to  occurred.  In  the  fall  of  1910,  she  went 
from  Dallas  Center  to  Des  Moines,  and  entered  the  Conser- 
vatory of  Music  of  Drake  University.  She  continued  her 
studies  there  until  a  short  time  before  this  action  was  com- 
menced, returning  occasionally  to  Dallas  Center,  where  her 
husband  remained.  About  this  time,  or  perhaps  a  short  time 
before,  she  formed  the  acquaintance  of  a  young  and  attrac- 
tive physician  in  Des  Moines,  who  is  a  distant  relative  of  de- 
fendant, but  this  physician  and  defendant  and  their  families 
were  not  on  friendly  terms.  Defendant  claims  she  became 
infatuated  with  the  doctor.  In  May,  1911,  the  parties  entered 
into  a  written  agreement,  binding  themselves  to  live  separate 
and  apart  from  each  other  for  a  period  of  two  years.  At 
that  time  defendant  paid  her  $500  and  paid  $100  attorney's 
fees.  She  took  possession  of  and  removed  the  household  goods. 
Defendant  kept  his  part  of  the  agreement.  This  action  was 
commenced  about  three  months  after  the  making  of  the  con- 
tract. The  record  is  somewhat  lengthy,  but  such,  in  brief,  is 
the  history  of  the  case.  Many  of  plaintiff's  letters  are  copied 
in  the  abstract,  and  take  up  about  sixty  pages.  It  is  a  most 
unfortunate  situation.  If  these  parties  had  properly  appre- 
ciated their  duties  and  responsibilities,  and  had  shown  some 
consideration  for  each  other's  feelings,  with  some  forbearance 
for  each  other's  frailties  and  shortcomings,  and  had  made  an 
honest  effort  to  perform  their  marriage  vows,  their  troubles 
could  have  been  avoided.  The  trial  court,  by  its  decree,  gave 
her  $1,000  alimony  and  $600  additional  attorney's  fees,  $300 
to  Mulvaney  &  Mulvaney,  and  $300  to  Walter  McHenry. 
Plaintiff  was  allowed  $150  suit  money  in  this  court.  This 
makes  a  total  of  $2,350  paid  by,  and  allowed  against,  the  de- 
fendant, in  addition  to  the  household  goods.  His  total  prop- 
erty is  about  $4,200;  $2,500  of  this  is  the  homestead,  and 
$1,700  of  it  on  deposit  in  the  bank.  His  salary  is  now  about 
$1,300  per  year. 

The  plaintiff  introduced  testimony  and  attempted  to 
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prove  the  following  things,  as  constituting  cruel  and  inhuman 
treatment:  (1)  That  he  was  guilty  of  improper  conduct  with 
a  woman  in  Cedar  Rapids,  in  June,  1911,  while  he  was  attend- 
ing a  Grand  Lodge  meeting;  (2)  that  defendant  had  a  bad 
temper  and  morose  disposition;  (3)  that  he  brought  certain 
'  objectionable  pictures  to  their  home ;  (4)  that  he  practiced  a 
degrading  and  secret  vice;  (5)  that  he  was  jealous  of  Dr. 
Parriott. 

As  to  the  first  point,  a  witness  did  testify  to  circumstances 
tending  to  sustain  the  charge.  The  trial  court  found  against 
plaintiff  as  to  this,  and  the  evidence  for  defendant  is  so  con- 
clusive that  it  did  not  occur  that  we  shall  not  further  notice  it 

Plaintiff  testifies  that  defendant  has  an  ungovernable 
temper,  and  is  morose  and  sullen  in  his  disposition.  Instances 
are  testified  to  by  her,  but  these  are  denied  or  explained  by  the 
defendant.  There  was  a  long  engagement,  before  marriage, 
of  six  years.  The  matters  complained  of  are  generally  of  the 
same  character  as  those  occurring  prior  to  the  marriage,  and 
of  which  plaintiff  had  knowledge.  Plaintiff's  father  and 
mother  were  witnesses  for  her.  They  had  known  defendant 
for  many  years.  They  do  not  sustain  her  as  to  his  character 
in  this  respect.  Defendant  had  lived  in  Dallas  Center  for 
twenty-five  years ;  for  ten  years  of  this  time  his  position  in  the 
bank  brought  him  into  daily  contact  with  many  people.  These 
are  not  produced  by  plaintiff.  A  number  of  the  neighbors, 
and  his  employers,  testify  that  he  was  not  of  such  disposition. 
There  may  have  been  times  in  their  relations  with  each  other 
when  he  was  to  some  extent  sullen  and  indifferent.  There  was 
some  complaint  by  her,  in  her  letters  to  him  in  regard  to  these 
traits  before  the  marriage.  She  also  related  an  instance  of 
temper  by  defendant  before  marriage,  and  for  which  the 
engagement  was  broken  by  her.  The  trial  court  seems  not  to 
have  given  this  matter  serious  consideration  as  ground  for 
granting  the  divorce,  and  we  think  it  is  not  sustained  by  the 
evidence.  Five  witnesses,  other  than  plaintiff  and  the  witness 
as  to  the  Cedar  Rapids  transaction,  testified  in  her  behalf; 
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two  of  these  were  her  father  and  mother.     Defendant  had 
thirty-two  witnesses. 

About  four  and  a  half  years  after  the  parties  were  mar- 
ried, defendant  obtained  some  pictures  of  the  human  form  of 
nude  women.  Some  of  these  were  photographs.  There  were 
about  a  dozen  of  them,  according  to  his  story ;  she  says  there 
were  more,  but  he  says  they  were  not  all  lewd.  Plaintiff  also 
testified  that  defendant  has  some  improper  printed  stories. 
Defendant  denies  having  some  of  those  named  by  her.  She 
testifies:  "He  frequently  wanted  me  to  look  at  these  pic- 
tures and  read  the  stories,  thinking  it  might  probably  have 
the  effect  on  me  he  desired.  For  that  reason,  I  read  two  or 
three  of  them  to  satisfy  him,  and  often,  if  I  came  in  sud- 
denly, found  him  lying  on  the  bed  reading  these  stories, 
or  perhaps  he  would  hide  them  if  he  saw  me  coming.  I  told 
him  they  made  me  sick  and  really  gave  me  a  nauseating 
sensation."  He  testifies  that  he  did  not  ask  her  to  read 
them;  that  she  read  them  without  his  asking.  Plaintiff 
introduced  an  envelope  in  which  she  claims  defendant  re- 
ceived  these  pictures.  The  postmark  on  this  envelope  bears 
date  December  21,  1910.  Plaintiff  testifies  she  came  to  Des 
Moines  to  take  up  her  residence  in  October,  1910,  and  has 
made  Des  Moines  her  home  ever  since ;  so  that  from  and  after 
the  times  these  pictures  were  received,  the  only  time  defendant 
could  have  an  opportunity  to  show  them  to  her  would  be  the 
times  she  visited  in  Dallas  Center.  Defendant  says  they  were 
destroyed  by  him  when  he  found  they  were  objectionable  to 
her.  It  appears  that  plaintiff  first  brought  a  picture,  of  the 
kind  described,  into  their  home.  Plaintiff's  mother  testified 
that  in  the  home  of  these  parties  there  was  a  picture  of  a 
nude  woman  in  a  bathroom  that  she  objected  to.  Defendant 
says  plaintiff  brought  it  there,  and  she  did  not  deny  that  such 
was  the  fact.  In  Potter  v.  Potter,  75  Iowa,  211,  it  is  held  that 
one  party  cannot  be  heard  to  complain  of  indecent  epithets 
applied  to  her  if  she  had  previously  used  epithets  of  a  similar 
nature  in  addressing  the  other  party.    The  same  rule  should 
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apply  here,  as  to  the  pictures.  The  sexual  passion  is  weD 
developed  in  both  of  these  parties.  We  judge  this,  as  to  plain- 
tiff, from  some  of  her  letters  to  defendant,  particularly,  Ex- 
hibits 10,  59,  and  some  others.  No  reflection  is  intended  by 
this  as  to  her  character.  They  show  her  feeling  for  defendant 
at  the  times  the  letters  were  written. 

The  next  charge  is  a  grave  one.  It  is  in  regard  to  al- 
leged practice  by  defendant  of  a  secret  vice.  We  see  no  reason 
for  believing  that  the  testimony  of  one  is  entitled  to  greater 
weight  than  the  other.  They  each  make  charges  against  the 
other  in  regard  to  this  matter,  which  ought  not  to  be  men- 
tioned, and  the  subject  should  be  referred  to  in  an  opinion 
as  briefly  and  as  delicately  as  possible.  Defendant  stoutly 
denies  the  charge  that  he  is  guilty  of  such  practice,  though  he 
admits  he  did  a  few  times  when  a  boy,  and  that  he  told  her  so. 
She  claims  to  have  seen  but  one  such  act.  From  its  very 
nature,  it  would  be  difficult  to  prove,  and  as  difficult  to  rebut 
by  any  other  evidence  than  a  denial.  Plaintiff  is  not  corrobo- 
rated as  to  this,  nor  is  either  party  corroborated  as  to  the  dif- 
ferent charges  they  make  against  each  other  in  this  respect.  As 
stated,  the  charge  is  difficult  to  prove  or  disprove.  However, 
a  witness  for  defendant  testified:  "Mr.  Hall  roomed  in  our 
house  some  two  and  a  half  years  before  he  and  Georgia  went 
to  housekeeping.  During  that  time  I  looked  after  his  bed,  ex- 
cepting when  Mr.  Brenton's  aunt  was  with  us,  when  she  did. 
I  found  nothing  to  indicate  uncleanliness,  or  anything  that 
would  indicate  the  vice  charged.  I  handled  the  bedding  and 
different  clothing  sufficient  to  observe  it  if  it  had  been  there. 
His  library  was  located  in  the  room  he  occupied.  I  never 
found  any  lewd  pictures,  or  lewd  or  low-grade  books  in  his 
room  or  about  his  clothing."  Plaintiff's  father  had  not  dis- 
covered anything  wrong  in  the  married  life  of  the  parties  until 
the  separation  agreement.  He  testifies:  "The  question  was 
raised  about  a  notice  being  put  in  the  Dallas  Center  paper  in 
regard  to  the  contract  of  separation.  My  daughter  had 
already  left  him  that  week.    I  had  never  seen  a  thing  to  in- 
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dicate  that  there  was  anything  unpleasant  between  these  peo- 
ple. I  saw  Guy  most  every  day  at  the  bank ;  transacted  busi- 
ness with  him  nearly  every  day.  I  saw  my  daughter  practi- 
cally every  time  she  was  in  Dallas  Center,  perhaps  not  always 
daily,  but  I  saw  her  frequently,  and  I  had  not  thought  of  any- 
thing being  wrong  until  the  matter  of  this  contract  was  told 
me. ' '  The  charge  is  not  established. 

There  is  basis  for  the  claim  that  defendant  was  jealous 
of  the  doctor,  and  perhaps,  to  some  extent,  of  others;  perhaps 
unreasonably  so,  in  one  instance  at  least.  On  her  return  from 
Colorado  unexpectedly,  defendant  would  not  speak  to  her. 
He  admits  he  was  very  angry  at  her  at  this  time,  and  the 
reason  for  it  seems  to  be  that  a  short  time  before  he  had  re- 
ceived an  anonymous  telephone  communication  that  Dr.  Par- 
riott  was  in  Colorado  with  the  plaintiff.  It  appears  that  this 
was  not  the  fact.  Of  course  he  should  have  had  more  faith 
in  his  wife  than  to  have  believed  any  improper  conduct  from 
such  a  source.  He  should  have  first  advised  himself  whether 
or  not  it  was  true  that  the  doctor  was  with  her,  instead  of 
taking  it  for  granted,  and  sulking.  While  we  do  not  wholly 
excuse  defendant  for  such  conduct,  there  is  some  excuse  for 
his  feelings.  We  must  take  human  nature  as  it  is.  Some  of 
the  circumstances  bearing  on  this  question  are  that,  as  stated, 
there  was  a  long  courtship;  they  were  too  intimate  for  each 
other's  future  welfare.  We  do  not  mean  to  say  there  was  any 
actual  wrong  between  them  before  marriage.  If  we  were  re- 
quired to  make  a  finding  as  to  this,  we  should  find  that  they 
were  not  guilty.  Yet  sexual  matters  were  freely  discussed  by 
them  before  they  were  married.  Mtich  of  this  appears  in  her 
letters  to  him,  and  which  are  not  disputed.  Her  father  was 
fearful  about  it.  In  one  of  her  letters  to  defendant,  written 
about  four  months  before  the  marriage,  Exhibit  67,  she  refers 
to  a  conversation  with  her  mother,  and  says:  "I  am  glad  you 
have  such  restraint  over  yourself  as  you  have.  She  said  that 
feeling  you  have  for  me  would  never  be  completely  satisfied 
until  I  satisfied  you  (or  rather  whomever  you  wanted  satis- 
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fied  you,  and  I  guess  that's  me,  isn't  it?).  She  said  we  had 
done  remarkably  well  in  our  courtship,  for  she  felt  sure  we 
were  both  pure  as  when  we  started,  and  it  displayed  great 
control.  She  said  that  she  felt  positive  that  the  reason  papa 
had  acted  so  towards  us  was  that,  knowing  people's  natures 
along  those  lines — he  could  not  conceive  of  us  being  together 
as  we  had  without  doing  something  we  should  not,  and  when 
he  thinks  about  it,  he  gets  so  morally  certain  that  we  have  that 
he  gets  mad  at  us  because  he  thinks  we're  guilty.  So,  know- 
ing what  I  do  now,  I  feel  quite  proud  of  our  conduct  and 
would  not  hesitate  a  moment  on  marrying  you  as  regards  your 
passion  for  me. ' '  She  appears  to  be  an  attractive  woman.  The 
tendency  of  such  intimacy  would  be  to  make  one  or  the  other 
somewhat  suspicious,  if  attentions  were  shown,  by  others,  and 
accepted.  The  extent  of  such  a  feeling  would  depend,  to  be 
sure,  upon  the  disposition  of  the  party. 

Defendant  says  that  two  or  three  years  after  their  mar- 
riage he  noticed  a  change  in  his  wife.  About  this  time,  a  wit- 
ness, apparently  of  the  highest  credit,  and  disinterested, 
testified  that  plaintiff  told  him  she  did  not  love  her  husband, 
and  was  going  to  leave  him;  that  she  had  an  affinity.  This 
witness  is  one  of  the  defendant's  employers,  and  testified  for 
defendant,  but  he  seems  to  have  been  friendly  with,  and  a  con- 
fidant, of  both.  She  called  this  witness  up  by  telephone  and 
requested  him  to  call  at  her  home  for  the  purpose  of  discussing 
this  matter  at  the  time  of  such  alleged  conversation.  Defend- 
ant testifies  that  when  he  noticed  the  change  in  his  wife  he 
talked  to  her  about  it,  and  that  she  stated  that  she  loved 
Dr.  Parriott,  and  that  the  doctor  was  in  love  with  her.  She 
denies  these  matters.  Dr.  Parriott  treated  her  professionally, 
as  did  two  or  three  other  physicians.  She  told  this  doctor  of 
her  family  troubles.  He  paid  her  some  attentions  in  addi- 
tion to  his  treatment  of  her  professionally.  Defendant  testi- 
fies, and  plaintiff  admits,  that  defendant  requested  her  to 
desist  from  her  association  with  Dr.  Parriott.  Defendant 
does  not  claim  they  were  guilty  of  adultery.     Defendant's 
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feeling  in  the  matter  was  known  to  plaintiff  and  to  Dr. 
Parriott.  Defendant  had  a  dislike  for  the  doctor,  of  long 
standing,  which  was  known  to  plaintiff.  As  stated,  there  had 
been  trouble  between  defendant  and  Dr.  Parriott  and  their 
families  some  years  before.  Other  circumstances  might  be 
stated.  Under  the  circumstances,  though  defendant  was  at 
fault  perhaps  to  some  extent,  yet  plaintiff  is  not  blameless. 
It  was  her  duty  to  discontinue  her  relations  with  Dr.  Par- 
riott and  endeavor  to  allay  her  husband's  suspicions.  As 
bearing  on  this  point,  see  McKee  v.  McKee,  77  Iowa,  464; 
Beckley  v.  Beckley,  23  Or.  226  (31  Pac.  470). 

The  opinion  of  the  trial  court  is  printed  in  the  record. 
From  it,  it  appears  that  the  judge  was  in  grave  doubt  as  to 
whether  the  evidence  was  sufficient  to  warrant  a  decree  of 
divorce,  and  the  decision  seems  to  have  been  based  largely 
on  this  question  of  jealousy  and  the  treatment  of  plaintiff  by 
defendant  because  of  it.  No  physician  was  called  to  testify 
as  to  her  health.  She  gives  her  opinion  as  to  her  physical 
condition.  She  says:  "I  am  suffering  from  nervous  trouble 
at  this  time.  My  condition  when  I  married  him  was  not 
very  good.  I  had  been  working  hard.  It  was  fatigue.  This 
trouble  has  progressed,  and  I  have  been  subject  to  very  bad 
nervous  headaches."  She  also  makes  a  general  statement 
that  she  is  a  nervous  wreck.  In  our  opinion,  the  evidence 
does  not  show  that  defendant  was  guilty  of  such  cruelty  as 
to  endanger  life.  Wells  v.  Wells,  116  Iowa,  59 ;  Sylvester  v. 
Sylvester,  109  Iowa,  401 ;  Blair  v.  Blair,  106  Iowa,  269 ;  Ol- 
son v.  Olson,  130  Iowa,  353. 

In  the  last  case  it  was  said :  "A  little  patience,  a  spirit 
of  forgiveness,  and  a  measure  of  toleration  for  the  frailties 
of  human  nature  will  do  more  for  these  parties  than  a  decree 
of  divorce.  Incompatibility  of  temper  is  no  ground  for  di- 
vorce; and,  while  we  may  not  compel  husband  and  wife  to 
live  together,  we  can  at  least  make  it  so  difficult  to  obtain  a 
divorce  as  to  encourage  another  effort  at  observance  of  the 
matrimonial  vows."    Such  is  the  situation  here.     It  is  not 
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a  mere  matter  of  accommodation,  or  whether  the  courts  will 
relieve  the  parties  of  a  disagreeable  situation.  The  public, 
as  well  as  the  parties,  are  interested  in  this  matter.  The 
sanctity  of  the  marital  relation  is  of  the  highest  importance 
to  the  well-being  of  society.  It  ought  not  to  be  dissolved  but 
for  satisfactory  reasons;  upon  some  of  the  grounds  pro- 
vided by  the  statute,  and  then  only  when  established  by  the 
evidence. 

It  is  said  the  allowance  for  attorney's  fees  is  excessive. 
Considering  the  record,  the  amount  of  alimony  allowed,  the 
amount  of  defendant's  property  and  his  ability  to  pay,  we 
think  the  allowance  is  too  large ;  but,  because  of  the  reversal 
on  the  merits,  it  is  unnecessary  to  discuss  that  feature  of  the 
case. 

The  decree  granting  a  divorce,  alimony,  and  attorney's 
fees  is  therefore  reversed.  A  decree  may  be  entered  in  the 
district  court,  or  in  this  court,  at  the  election  of  defendant 
— Reversed. 

Weaver,  C.  J.,  and  Ladd  and  Evans,  JJ.,  concur. 


J.  M.  Mater,  Appellant,  v.  John  Hamre,  Appellee. 

Now  trial:     newly  discovered  evidence.     The  diligence  required  in 

1  attempting  to  discover  evidence  before  the  trial,  which  must  appear 
to  justify  granting  a  new  trial,  depends  in  a  large  measure  upon 
the  character  of  the  evidence,  the  relationship  of  the  parties  and  the 
nature  of  the  suit. 

Same.    The  admission  of  a  party  to  the  suit  of  a  material  fact  against 

2  his  interest  is  substantive  evidence  which  will  justify  the  granting 
of  a  new  trial,  where  by  the  exercise  of  reasonable  diligence  it  was 
not  discovered  before  the  trial. 

Same:    discretion  :     appeal.    The  granting  of  a  new  trial  is  largely 

3  a  matter  of  discretion  and  the  order  of  the  trial  court  win  not  be 
disturbed  on  appeal  except  for  an  abuse  of  such  discretion. 
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Appeal  from  Shelby  District  Court. — Hon.  A,  B.  Thornell, 

Judge. 

Saturday,  December  13,  1913. 

Petition  for  a  new  trial  on  the  ground  of  newly  dis- 
covered evidence. — Affirmed. 

Byers  &  Byers,  for  appellant. 

E.  8.  White  and  Tinley  &  Mitchell,  for  appellee. 

Gaynor,  J. — In  September,  1910,  the  plaintiff  herein 
filed  a  petition  in  equity,  asking  the  specific  performance  of 
a  certain  written  contract  for  the  sale  of  land,  entered  into 
between  him  and  one  L.  H.  Pickard,  wfyo,  it  was  claimed,  was 
the  agent  of  the  defendant,  and  who  acted  for  the  defendant 
in  the  execution  of  said  contract ;  that  the  defendant  was  the 
owner  of  the  land  at  the  time,  and  had  placed  the  same  in 
the  hands  of  the  said  Pickard,  as  his  agent,  for  sale. 

The  defendant  in  that  case,  answering  the  petition, 
among  other  things,  admitted  that  he  was  the  owner  of  the 
land;  denied  that  he  entered  into  a  written  contract  as  al- 
leged ;  denied  that  Pickard  had  any  authority,  or  was  author- 
ized, to  enter  into  the  contract  in  behalf  of  the  defendant, 
and  that  the  execution  of  the  same  was  never  authorized  by 
him.    Defendant,  further  answering,  alleges : 

That  the  consideration  in  said  alleged  contract  named,  to 
be  paid  for  the  said  land  therein  described,  was  at  the  date  of 
the  said  contract  and  is  now  a  grossly  inadequate  price  for 
the  said  land.  That  this  defendant,  prior  to  the  date  named 
in  said  alleged  contract,  has  been  for  several  years  absent  in 
Alaska  and  California,  and  was  not  so  familiar  as  plaintiff 
and  his  father-in-law,  L.  H.  Pickard,  with  the  great  and  rapid 
rise  of  land  values  in  Shelby  county,  Iowa,  including  the  land 
involved  in  this  action.    That  the  said  L.  H.  Pickard  was  and 
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is  adversely  interested  in  said  land  with  the  said  plaintiff,  and 
that  the  plaintiff  well  knew  these  facts.  That  said  land  has  in- 
creased much  in  value  since  the  date  of  the  alleged  contract 
That,  by  reason  of  these  facts,  it  would  be  unconscionable  and 
inequitable  for  the  court  to  grant  specific  performance  of  the 
alleged  contract  in  plaintiff's  petition  described.  That  the 
said  L.  H.  Pickard  and  J.  M.  Mayer,  at  the  date  of  the  con- 
tract, as  alleged  in  the  petition  of  plaintiff,  were  in  collusion 
to  secure  the  said  land  at  a  grossly  inadequate  price,  and  that 
the  said  L.  H.  Pickard,  prior  to  the  date  of  the  said  contract, 
set  out  in  plaintiff's  petition,  represented  to  this  defendant 
that  his  land  was  worth  much  less  than  it  in  fact  was,  at  the 
time,  well  knowing  that  the  said  land  was  worth  much  more. 
That  this  defendant,  reposing  confidence  in  said  Pickard,  was 
deceived  thereby.  That  at  and  prior  to  the  date  of  the  said 
alleged  contract,  the  said  Pickard  was  either  acting  for  him- 
self or  in  behalf  of  his  said  son-in-law,  J.  M.  Mayer,  or  in 
behalf  of  both,  and  was  not  acting  as  the  agent  of  this  plain- 
tiff. That  at  the  date  of  the  alleged  payment  of  the  alleged 
$100  the  said  L.  H.  Pickard  was  the  agent  of  the  said  J.  M. 
Mayer,  and  not  the  agent  of  this  defendant.  That  at  said 
date,  and  for  a  long  time  prior  thereto,  this  defendant  was 
a  nonresident  of  Iowa,  all  of  which  was  well  known  to  the 
said  L.  H.  Pickard  and  the  said  J.  M.  Mayer.  That  the 
said  L.  H.  Pickard  and  the  said  plaintiff  deterred  others 
from  making  an  offer  on  the  said  land,  that  they,  or  either 
of  them  might  secure  the  same  at  a  low  figure.  That  the 
said  plaintiff  knew  all  of  the  facts  set  forth  in  this  paragraph. 
That  by  reason  of  all  these  matters,  the  alleged  contract  is 
tainted  with  fraud,  void,  and  unenforceable  in  equity  or  law. 

Upon  the  hearing  in  this  case,  the  court,  upon  the  issues 
tendered,  entered  a  decree  for  the  plaintiff,  directing  the  de- 
fendant to  convey  said  real  estate  to  the  plaintiff  by  a  good 
and  sufficient  warranty  deed,  as  prayed  by  the  plaintiff  in 
his  petition. 

On  the  22d  day  of  April,  1911,  the  defendant  filed  a 
petition  for  a  new  trial,  based  on  newly  discovered  evidence, 
and  attached  to  the  petition  was  the  following  affidavit: 

State  of  Iowa,  County  of  Shelby — ss.:  I.  I.  A.  Cuppy, 
being  first  duly  sworn,  do  say  upon  oath  that  during  the  year 
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1909  J.  M.  Mayer,  of  Defiance,  Iowa,  had  a  conversation  with 
me  in  his  shop  in  said  town  of  Defiance ;  that  in  this  conversa- 
tion said  Mayer  told  me  that  he  and  L.  H.  Pickard  were  buy- 
ing the  farm  of  one  hundred  and  twenty  acres  in  Greeley 
township,  Shelby  county,  Iowa,  belonging  to  John  Hamre, 
which  farm  is  now  involved  in  litigation  in  the  district  court 
of  Shelby  county,  Iowa,  in  a  suit  between  said  Mayer  and  said 
Hamre;  that  he  said  that  each  (the  said  Pickard  and  the  said 
Mayer)  was  to  have  a  one-half  undivided  interest  in  the  said 
farm  of  John  Hamre ;  that  he  thought  they  had  the  said  farm 
turned  or  sold  for  an  advance  of  $30.00  per  acre  more  than 
they  were  paying  the  said  Hamre  therefor;  that  his  (Mayer's) 
half  interest  in  the  said  farm  or  deal  would  put  him  out  of 
debt,  or  put  him  on  his  feet  again ;  that  the  said  Mayer  also 
told  me  that  he  and  the  said  Pickard  had  the  said  farm  sold 
at  an  advance  of  $30.00  per  acre,  if  the  papers  from  Hamre 
to  said  farm  came  back  in  time.    I.  A.  Cuppy. 

On  the  hearing  of  the  petition  for  a  new  trial,  Cuppy 
was  called  as  a  witness,  and  testified  substantially  as  set  out 
in  his  affidavit.  There  was  evidence  that  these  facts  were  not 
,    „  known  to  the  defendant  or  to  his  attorneys 

1 .    NBW    TBIAL  : 

coveredd,eVi-       P^or  to  or  at  the  time  the  original  case  was 
dence.  brought.     It  appears  that  they   had   made 

diligent  search  for  evidence  to  sustain  the  issue  tendered  by 
defendant  touching  the  relationship  of  Pickard  to  the  pur- 
chase made  by  Mayer,  and  were  unable  to  find  such  evi- 
dence; that  the  conversation  detailed  by  Cuppy  was  learned 
of  by  them  after  the  trial  in  the  original  case.  That  the 
record  discloses  that  this  was  newly  discovered  evidence,  we 
think  there  can  be  no  question.  That  it  is  material  to  the 
controversy  between  the  plaintiff  and  the  defendant,  there 
can  be  no  question.  Of  course,  it  is  necessary  that  a  party 
show  that  he  has  used  due  diligence  in  discovering  the  evi- 
dence upon  which  he  seeks  a  new  trial.  This  had  been  so 
frequently  held  by  this  court  as  to  not  require  the  citation 
of  authorities,  and  this  rule  was  evidently  well  known  to  the 
trial  court,  and  the  trial  court  found  affirmatively  in  its 
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favor  upon  this  issue.    We  have  reviewed  the  evidence  and 
think  the  court  was  justified  in  so  doing. 

The  extent  of  the  diligence  necessary  to  discover  the  evi- 
dence before  the  trial  (which  must  be  shown  to  justify  the 
granting  of  a  new  trial  on  the  ground  of  newly  discovered 
evidence)  depends  largely  upon  the  nature  of  the  evidence, 
the  relationship  of  the  parties,  and  the  character  of  the  suit. 

The  admission  of  a  party  of  any  fact  in  controversy 
is  original  evidence,  and  not  simply  impeaching  in  its  char- 
acter. His  admissions  are  substantive  evi- 
dence  against  him,  and  have  probative  force. 
It  is  an  admission  of  a  fact  against  his  interest,  and,  for  that 
reason,  has  probative  force  in  establishing  the  issue.  Its 
weight  is  for  the  court  or  the  jury.  As  bearing  upon  this 
question,  see  Guth  v.  Bell,  153  Iowa,  518,  and  authorities 
therein  cited. 

That  the  fact  admitted  is  material  to  the  determination 
of  the  case,  and  has  probative  force  upon  the  issue  tendered 
by  the  defendant,  see  O'Meara  v.  Lawrence,  159  Iowa,  448, 
in  which  it  is  said:  "The  fact  that  an  agent  is  interested 
adversely  to  his  principal  in  a  contract  made  by  him  invali- 
dates the  contract  made,"  unless  the  principal  consents  thereto. 
See,  also,  as  bearing  upon  the  same  question,  Casady  v. 
Carraher,  119  Iowa,  500.  In  this  case  it  is  said :  ' '  Fidelity  in 
the  agent  is  what  is  aimed  at,  and,  as  a  means  of  securing  it, 
the  law  will  not  permit  the  agent  to  place  himself  in  a  situa- 
tion in  which  he  may  be  tempted  by  his  own  private  interests 
to  disregard  that  of  his  principal." 

The  application  for  a  new  trial  is  addressed  to  the  sound 
discretion  of  the  trial  court,  and  the  Supreme  Court  will 
not  interfere,  except  when  that  discretion  is  abused.     The 

8    samb-  discre-     cour^  w^°  granted  this  rehearing,  or  new 

tion :  appeal,      trial,  is  presided  over  by  the  same  judge  who 

heard  the  original  cause.    He  saw  and  heard  the  witnesses, 

and  was  in  a  better  position  to  weigh  their  evidence  and 
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judge  of  their  credibility  than  it  is  possible  for  us  to  be. 
We  do  not  interfere  with  the  action  of  the  court  in  these 
matters,  unless  there  is  apparent  abuse  of  discretion.  The 
rights  of  the  parties  in  the  original  controversy  are  still  be- 
fore the  court  for  determination. 

We  find  no  error  in  the  action  of  the  court  in  granting 
a  new  trial,  and  the  cause  is — Affirmed. 


Weaver,  C.  J.,  and  Deemeb  and  Withrow,  JJ.,  concur. 


Emma  Oelwein,  Appellant,  v.  W.  H.  Walrath,  et  al.,  con- 
stituting the  Board  of  Supervisors  of  Fayette  County, 
Iowa,  Appellees. 

Highways:    establishment:     statute.      The    order    of   a   board   of 

1  supervisors  establishing  a  highway,  in  the  instant  case,  was  not  in 
violation  of  the  statute  prohibiting  its  establishment  through  orna- 
mental grounds  contiguous  to  a  dwelling;  as  the  house  in  question 
was  not  a  dwelling  and  the  ground  adjacent  was  not  ornamental  as 
contemplated  by  the  statute. 

Same:    validity  of  order.    While  a  board  of  supervisors  in  some  of  its 

2  functions  acts  in  a  quasi  judicial  character,  still  it  is  not  held  to  a 
great  degree  of  formality  of  procedure.  In  the  instant  case  the 
fact  that  after  submission  of  the  matter  establishing  a  highway, 
and  before  final  decision,  the  board  visited  the  location  of  the  pro- 
posed highway  and  interviewed  parties  concerning  its  location,  did 
not  invalidate  the  proceedings,  though  done  without  notice  to  or  in 
the  presence  of  the  landowner. 

Same.    The  fact  that  the  county  attorney  appeared  before  the  board 

3  in  behalf  of  the  petitioners  for  the  location  of  a  highway,  and 
later  defended  the  county  in  a  proceeding  to  annul  the  order 
establishing  the  same,  did  not  invalidate  the  order  or  affect  the 
jurisdiction  of  the  board  to  act  upon  the  petition. 

Same:    discretion   of  board:    power  of  court.     The  court  cannot 

4  control  the  discretion  of  a  board  of  supervisors  in  the  establishment 
of  a  highway;  it  will  only  inquire  into  the  legality  of  its  action. 
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Appeal  from  Fayette  District  Court. — Hon.  W.  J.  Springer, 

Judge. 

Monday,  December  15,  1913. 

Action  of  certiorari,  brought  in  the  district  court  to 
set  aside  and  annul  an  order  entered  by  the  board  of  super- 
visors establishing  a  highway.  Upon  hearing  to  the  trial 
court  the  relief  asked  was  denied,  and  plaintiff  appeals. — 
Affirmed. 

John  R.  Bane,  for  appellant. 

C.  B.  Hughes,  County  Attorney,  for  appellee. 

Per  curiam. — The  board  of  supervisors  entered  an  order 
establishing  a  highway  known  as  the  Calvin  Road.  The  plain- 
tiff brings  certiorari,  alleging  that  the  order  was  made  with- 
out jurisdiction*  The  trial  court  having  dismissed  the  writ, 
we  are  asked  to  reverse  its  ruling. 

I.  It  is  claimed  that  the  road  is  laid  through  certain 
ornamental  grounds  contiguous  to  a  dwelling  house  owned 
by  plaintiff,  and  the  order  is  therefore  void  under  Code, 

section  1487.    This  claim  is  denied,  and  upon 

ment -l8h"  trial  °*  that  ^8SUe  the   C0Urt  *oxm&  ^e  **<* 

statute.  against  the  plaintiff.    This  finding  is  assailed 

as  not  being  supported  by  the  record.  We  think  otherwise. 
There  was  evidence  tending  to  show  that  the  building  alleged 
to  be  a  dwelling  house  was  not  used  as  a  dwelling,  and  was 
unfit  for  dwelling  purposes  and  that  the  alleged  ornamental 
grounds  were  a  tangle  of  brush  and  weeds.  It  is  quite  prob- 
able that  some  exaggeration  of  the  condition  of  the  premises 
is  to  be  found  upon  both  sides,  but  we  incline  to  the  view 
that  the  trial  court's  finding  that  the  building  was  not  a 
dwelling  house,  and  that  the  grounds  adjacent  thereto  were 
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not  of  an  ornamental  character,  has  sufficient  support  in  the 
record. 

II.    It  is  next  said  that  the  board  did  not  act  at  a 
legal  or  regular  meeting.    This  seems  to  be  founded  upon 
the  allegation,  of  which  there  is  evidence,  that  after  the  sub- 
mission of  the  case  to  the  board  its  members 
2*  validity  visited  the  place  and  examined  the  situation 

for  themselves,  and  that  while  thus  together 
they  interviewed  one  or  more  persons  concerning  the  mat- 
ter. We  discover  nothing  in  this  which  operates  to  render 
invalid  the  proceeding.  The  board  of  supervisors  is,  in  some 
of  its  functions  a  quasi  judicial  tribunal.  But  in  the  very 
nature  of  things  it  is  not  held  to  any  great  degree  of  formal- 
ity of  procedure.  There  is  nothing  legally  objectionable  if 
in  considering  a  road  case  or  ditch  case  or  bridge  case  or 
other  similar  improvement,  the  members  of  the  board  go 
individually  or  in  a  body  to  the  spot  and  give  the  situation 
their  personal  inspection.  Indeed  it  would  seem  that  such 
inspection  would  often,  if  not  usually,  be  advisable  in  fur- 
therance of  public  interests.  As  we  understand  the  record 
in  this  case,  the  board  proceeded  in  the  usual  manner  to  act 
upon  the  road  petition,  and  the  matter  was  submitted  at  a 
final  hearing.  Afterward,  and  before  making  decision,  the 
visit  to  the  place  was  made.  Later  in  regular  meeting  the 
board,  according  to  its  return,  did  "finally  establish  said  road 
after  due  consideration  of  all  the  evidence  offered  by  peti- 
tioners and  objectors,  and  upon  knowledge  obtained  by  said 
board  by  an  inspection  of  the  same."  We  find  in  these  facts 
no  ground  upon  which  to  sustain  plaintiff's  claim  that  the 
board  lost  jurisdiction  to  act  in  the  matter  after  the  day  of 
final  hearing  and  submission  of  the  case.  There  is  no  statute 
or  rule  of  law  compelling  a  decision  at  once  on  the  day  of 
submission,  and,  as  already  suggested,  we  discover  no  fatal 
error  in  the  board's  action  in  visiting  and  examining  the  pro- 
posed location  of  the  road,  or  in  the  fact  that  such  visit  was 
made  without  notice  to  or  in  the  presence  of  the  landowner. 
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The  principal  function  of  certiorari  is  an  investigation  into 
the  jurisdiction  of  the  defendant  board,  its  power  and  au- 
thority to  act  in  the  premises.  The  general  subject  of  road 
establishment  is  committed  to  it  by  statute.  There  is  here 
no  attack  upon  the  sufficiency  of  the  petition  or  notice,  or  of 
the  regularity  of  the  action  of  the  board  down  to  the  final 
hearing  and  submission,  save  only  as  it  is  contended  that  it 
had  no  authority  to  lay  the  road  through  the  ornamental 
grounds  adjacent  to  a  dwelling  house  of  the  complainant 
That  objection  having  been  overruled  as  not  sustained  by 
the  evidence,  there  is  no  room  for  question  of  the  board's 
authority  to  decide  the  case  and  order  the  establishment  of 
the  road.  It  was  not  an  excess  of  authority  in  our  judgment 
for  it  to  take  its  decision  under  advisement,  and  in  the  mean- 
time look  at  the  proposed  location  for  the  better  understand- 
ing of  the  merits  of  the  case  as  made  by  the  testimony. 

III.  It  is  complained  that  the  county  attorney  ap- 
peared before  the  board  for  the  petitioners  for  the  road,  and 

is  now  defending  the  board  at  the  expense  of 
the  county.  If  this  be  true,  and  the  county 
attorney  has  disregarded  the  duties  and  proprieties  of  his 
official  position,  it  may  afford  good  ground  for  calling  him  to 
account  in  some  appropriate  proceeding,  but  we  are  unable  to 
see  that  it  affects  the  jurisdiction  of  the  board  of  supervisors 
to  act  upon  the  petition  for  the  establishment  of  the  road. 

Finally,  it  is  to  be  said  upon  the  whole  case  the  court 
cannot,  upon  certiorari,  assume  to  control  the  discretion  with 
4    sauii  :  dfecre-     wbich  the  statute  has  clothed  the  board  of 
powerfof°ard :    supervisors,    ft  can  only  inquire  whether,  in 
court'  attempting  to  exercise  that  discretion,   the 

board  has  exceeded  its  rightful  authority.    Tiedt  v.  Carsten- 
sen,  61  Iowa,  334. 

As  we  view  the  record,  plaintiff  has  failed  to  show  any 
such  excess  on  the  part  of  defendants,  and  the  judgment 
below  must  be  and  it  is— Affirmed. 


Dee.  1913]  Kaus  v.  Gbacey.  671 


Andrew  N.  Kaus,  Plaintiff  and  Appellee,  v.  Glen  M.  Gra- 
cey  and  The  First  State  Bank  of  Holstein,  Iowa,  De- 
fendants and  Appellants. 

Duress:    assignment  of  insurance  policy:     evidence.     Threats  re- 

1  lating  to  personal  liberty  or  safety  likely  to  oppress  the  person  or 
deprive  him  of  the  free  exercise  of  his  will  and  prevent  that  meet- 
ing of  minds  necessary  to  a  valid  contract  constitute  duress.  In  the 
instant  case  the  evidence  is  held  to  require  submission  of  the-  ques- 
tion of  whether  the  assignment  of  an  accident  insurance  policy  was 
obtained  by  duress,  thus  rendering  it  void. 

Same:    agency:    acts  or  agent.     Where  a  creditor  of  the  insured  rep- 

2  resented  to  insured's  brother  that  the  indebtedness  was  for  money 
obtained  by  false  pretense  and  unless  he  assigned  his  policy  to 
secure  the  same  it  would  be  sued,  and  he  requested  the  brother  to 
procure  the  assignment,  which  he  did,  an  agency  was  thereby 
created  and  the  creditor  was  bound  by  the  statements  and  repre- 
sentations of  the  brother  amounting  to  fraud  or  duress  which  in- 
duced the  assignment. 

Same:    assignment   of    insurance:    consideration.    A    pre-existing 

3  indebtedness  is  a  sufficient  consideration  for  the  assignment  of  an 
insurance  policy,  when  obtained  without  fraud  or  duress. 

Instructions:    refusal  of  requests.    The  refusal  of  requested  instruc- 

4  tions  substantially  covered  by  those  given  by  the  court  is  not 
erroneous. 

Pleadings:    reply:     election.    Where  defendants  pleaded  the  assign - 

5  ment  of  a  policy  of  insurance  in  defense  to  an  action  to  recover 
possession  of  the  policy,  and  plaintiff  replied  in  two  counts,  one 
pleading  duress  and  the  other  want  of  consideration  for  the  assign- 
ment, refusal  to  strike  the  second  count  because  failing  to  admit 
the  execution  of  the  assignment  was  not  erroneous;  nor  could  plain- 
tiff be  required  to  elect  on  which  count  of  the  reply  he  would  rely. 

Appeal  from  Ida  District  Court. — Hon.  M.  E.  Hutchinson, 

Judge. 
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Monday,  December  15,  1913. 

Action  at  law  to  recover  possession  of  an  accident  in- 
surance policy.  Prom  a  verdict  and  judgment  in  favor  of 
plaintiff,  this  appeal  is  taken. — Affirmed. 

J.  B.  Tourgee  and  Johnston  Bros.,  for  appellants. 

J.  C  Walter,  for  appellee. 

Withrow,  J. — I.  Andrew  N.  Kaus,  on  July  15,  1911, 
was  the  holder  and  owner  of  a  policy  of  insurance  or  indemnity 
in  the  Woodman  Accident  Association,  of  Lincoln,  Neb.,  un- 
der which  in  the  event  of  accident  resulting  in  injury  he 
became  entitled  to  benefits  of  $12  per  week,  for  a  period  of 
not  to  exceed  one  hundred  and  four  weeks  for  immediate, 
continuous,  and  total  disability.  On  the  13th  day  of  July, 
1911,  Kaus  sustained  an  injury  resulting  in  a  broken  back, 
paralysis  of  the  legs,  and  cuts  and  bruises  upon  his  body. 
He  was  removed  to  a  hospital  for  treatment.  At  the  time 
of  his  injuries  Kaus  was  indebted  to  the  First  State  Bank 
of  Holstein,  Iowa,  and,  as  appears  from  the  evidence,  was 
practically  without  means  or  property  to  pay  or  secure  the 
indebtedness.  Prom  the  evidence  it  appears  that  it  was  con- 
sidered by  the  relatives  of  Kaus,  and  also  by  Glen  M.  Gracey, 
cashier  of  the  Holstein  Bank,  that  the  injuries  were  of  such 
nature  as  to  likely  result  in  death  or  disability,  in  either  of 
which  events  his  earning  capacity  was  gone.  In  order  to  se- 
cure the  bank  for  its  indebtedness,  Gracey  took  steps  to  pro- 
cure an  assignment  of  the  accident  policy,  and,  after  nego- 
tiations which  were  conducted  through  the  agency  or  assist- 
ance of  John  Kaus,  brother  of  Andrew  N.  Kaus,  the  latter 
with  his  Wife  signed  a  paper,  in  terms  an  assignment,  which 
is  the  reliance  of  the  defendants,  who  are  the  appellants. 
On  October  11,  1911,  this  action  was  commenced  by  Andrew 
N.  Kaus,  claiming  to  be  the  owner  of  the  policy  and  entitled 
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to  its  possession,  Gracey  and  the  bank  being  made  defendants, 
alleging  that  the  assignment  was  procured  by  threats  of  prose- 
cution, which  induced  fear  and  caused  duress,  under  which 
condition  he  th^n  acted,  and  that  as  a  result  of  such  the 
pretended  assignment  was  null  and  void.  For  their  answer 
the  defendants  pleaded  the  assignment,  and  denied  that  it 
was  procured  by  threats,  and  denied  that  Kaus  was  under 
duress  at  the  time  of  signing  it.  The  plaintiff  in  reply 
pleaded  duress  and  want  of  consideration.  There  was  a  trial 
to  a  jury  resulting  in  a  verdict  for  the  plaintiff,  and  the 
defendants  appeal. 

II.  Many  assignments  of  error  are  made,  of  which  but 
three  have  been  argued.  These  we  will  notice.  It  is  claimed 
that  the  motion  of  the  defendants  for  a  directed  verdict 

should  have  been  sustained,  on  the  ground 
la  aw^nment  of     that  the  evidence  failed  to  show  that  the  as- 

Soiicyi^vi-       signment  was  executed  under  duress.     We 

must  therefore  consider  the  substance  of  the, 
evidence  to  determine  the  facts,  either  admitted  or  in  dis- 
pute, and  from  such  ascertain  whether  under  the  law  there 
were  such  facts  tending  to  show  legal  liability  as  required 
the  submission  of  the  case  to  the  jury. 

John  Kaus  testified  that  Mr.  Gracey,  the  cashier,  asked 
him  if  he  would  take  the  assignment,  which  had  been  pre- 
pared, and  have  it  signed  by  his  brother.  John  Kaus  fur- 
ther testified  that  Gracey  told  him  his  brother  owed  $1,200 
to  the  bank,  and  that  it  had  no  protection;  that  the  money 
was  procured  by  his  brother  under  false  pretenses;  and  that 
it  was  a  penitentiary  act,  and  if  it  was  not  secured  the 
bank  would  sue.  John  Kaus  further  testified  that  he  took 
the  paper,  went  to  the  hospital,  where  his  brother  was  in 
bed,  and  talked  with  him  about  the  assignment  His  brother 
at  first  refused  to  sign  it,  said  he  would  not,  and  John  Kaus 
then  told  him  what  Gracey  had  said  about  obtaining  the 
money  under  false  pretenses,  that  such  was  a  penitentiary 
offense,  and  also  what  Gracey  had  said  about  suing  if  it 

Vol.  162  Ia.— 43 
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were  not  signed.  The  brother  further  testified:  "I  handed 
the  paper  to  him,  and  it  kind  of  scared  him,  I  guess.  He 
didn't  have  a  lead  pencil,  and  I  finally  found  one.  He  had 
the  paper  in  his  hand  and  dropped  it  and  shut  his  eyes.  I 
talked  to  him  again  and  told  him  again  he  had  better  sign 
it.  After  he  had  signed  it,  the  paper  fell  out  of  his  hand 
and  dropped  on  the  cover.  I  picked  it  up  and  told  his  wife 
to  sign  it. ' ' 

The  deposition  of  Andrew  N.  Kaus,  who  has  since  died 
of  his  injuries,  was  taken  and  used  on  the  trial.    He  testified: 

The  reason  why  I  made  the  assignment  was  that  my 
brother,  John  Eaus,  came  up  there  to  the  hospital  and  brought 
an  assignment  for  me  to  sign.  He  told  me  Gracey  wanted 
me  to  sign  over  $1,000  from  said  policy,  and  I  at  first  would 
not  sign.  Then  he  told  me  that  Gracey  had  said  I  received 
money  on  false  pretenses  from  the  First  State  Bank  of 
Holstein,  Iowa,  and  said  it  was  a  penitentiary  act  and  for  me 
to  sign  that  assignment,  and  said  if  I  didn't  sign  that,  that  they 
would  probably  send  me  to  the  penitentiary.  John  wanted 
me  to  sign  the  paper,  and  I  wouldn't  do  it,  but  threw  the  paper 
on  the  floor,  and  he  picked  it  up  and  handed  it  back  to  me 
and  I  told  him  that  I  was  not  able  to  sign  anything  at  that 
time.  John  said  he  thought  it  best  for  me  to  sign  it  because  it 
might  give  him  a  bad  name,  otherwise  I  would  have  to  go  to 
law.  I  then  signed  the  assignment.  Gracey  had  told  him  I  had 
better  sign  it  because  I  did  not  expect  to  live  long,  and  I  did 
not  care  what  I  did. 

The  evidence  shows  that  Kaus  was  restless  and  suffering 
from  pain  at  the  time,  and  that,  to  alleviate  his  suffering, 
which  had  been  continuous  from  the  time  of  his  injury,  mor- 
phine had  been  administered  by  his  attending  physician,  the 
last,  previous  to  the  transaction  in  question,  having  been 
given  at  3  o'clock  a.  m. 

The  wife  of  Andrew  N.  Eaus,  who  was  at  the  hospital 
and  in  the  room  at  the  time  the  assignment  was  presented 
to  her  husband  for  signature,  testified  that  during  the  time 
her  husband  was  restless  and  hot,  and  that  she  did  not  re- 


Dec.  1913]  Kaus  v.  Obaget.  675 

member  seeing  him  open  his  eyes.  He  said  but  little,  but 
complained  of  pain.  When  John  wanted  him  to  sign  the 
paper,  he  threw  himself  back  and  shut  his  eyes. 

Glen  M.  Gracey,  one  of  the  defendants,  testified  that  he 
had  talked  with  John  Kaus  in  regard  to  the  policy  on  July 
14th,  and  on  the  15th,  the  day  the  assignment  was  executed, 
John  Kaus  and  another  brother  came  into  the  bank.  As  to 
what  then  occurred,  he  testified: 


I  then  explained  to  them  from  the  beginning  our  dealings 
with  Andrew  Kaus.  I  told  them  we  didn't  want  to  do  any- 
thing but  what  was  absolutely  square,  that  we  had  carried 
Andrew  along  thus  far,  and  since  we  had  done  this  that  I 
thought  we  should  have  a  fair  return.  Told  them  about  what 
Andrew  had  done  in  June.  Andrew  told  me  that  he  had  hogs 
on  feed.  I  told  him  that  he  should  put  no  mortgage  on  any 
of  his  hogs.  I  told  them  that  I  had  told  Andrew  that  I  knew 
that  the  other  bank  had  a  mortgage  on  his  cattle.  He  had 
asked  me  for  money  on  cattle  and  I  wouldn't  loan  it  to  him.  I 
took  his  word  for  the  number  of  hogs  that  he  had.  I  told  John 
Kaus  I  knew  the  financial  condition  of  his  brother  Andrew, 
and  I  said  we  haven't  any  security,  and  we  were  surprised  to 
know  the  condition  he  was  in.  The  only  thing  that  he  has  left 
is  the  accident  insurance.  I  told  John  that  his  brother  Andrew 
had  misled  us  by  statements  that  he  had  made.  I  said  it  wasn  't 
right  for  him  to  give  us  a  misstatement,  and  such  cases  as  that 
would  be  a  penitentiary  offense ;  but  as  far  as  saying  to  John 
that  we  would  prosecute  him  is  absolutely  false.  I  had  no  idea 
of  prosecuting  him.  I  knew  the  condition  he  was  in,  that  his 
back  was  broken  and  he  would  never  get  well.  After  we 
had  talked  it  over,  I  said  to  John,  '  The  best  thing  we  can  do 
is  for  either  you  or  I  to  go  over  and  see  Andrew,  talk  the  mat- 
ter over  with  him,  and  get  an  assignment,  if  we  can. '  I  had 
written  out  an  assignment.  I  figured  that  the  amount  paid 
under  the  policy  would  never  equal  the  amount  of  our  notes 
and  interest.  I  told  John  that  any  amount  paid  to  us  from  the 
company  would  be  indorsed  on  Andrew's  notes.  I  said,  'Now, 
John,  I  will  go  over  with  you,  or  go  over  alone,  or,  if  you  want 
to  take  it  over,  you  can  take  it  over.'  He  said  he  would  rather 
go  over  himself.  This  was  about  10  o'clock  or  10 :30  in  the 
morning  of  July  15th,  and  about  a  quarter  to  12  or  half -past 
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11  John  handed  me  the  assignment,  saying,  'I  got  the  names 
on  it/  He  then  told  me  that  his  brother  Andrew  requested 
that  any  indorsements  of  any  money  received  on  this  policy 
be  indorsed  on  the  notes  and  receipts  given.  I  didn't  have  any 
idea  how  he  procured  the  assignment. 

Upon  the  assignment  having  been  signed  by  Andrew 
N.  Kaus  and  his  wife,  it  was  returned  to  Gracey;  the  bank 
already  having  the  policy  in  its  possession  as  custodian. 

The  foregoing,  while  not  presenting  all  the  testimony,  is 
a  substantial  statement  of  that  which  had  bearing  upon  the 
transaction  in  question,  and  sufficiently  presents  the  record 
as  a  basis  for  determining  whether  the  motion  to  direct  a 
verdict  for  the  defendants  should  have  been  sustained. 

The  question  directly  presented  by  the  motion,  and 
which  is  relied  upon  here,  is  whether,  giving  to  the  facts  their 
fullest  probative  force,  they  amount  to  such  duress  as  render 
the  assignment  of  no  effect.  Admitting  that  there  is  con- 
flict in  the  authorities  .upon  the  question,  counsel  for  ap- 
pellants contend  that  the  evidence  does  not  warrant  the  find- 
ing of  duress,  which  is  but  another  term  for  undue  influ- 
ence, and  also  that  it  fails  to  show  such  connection  with 
the  transaction  by  Gracey  as  justifies  the  conclusion  of  law 
that  he  was  bound  by  what  then  occurred. 

Considering  first  the  circumstances  attending  the  execu- 
tion of  the  assignment,  we  are  of  the  opinion  that  the  whole 
record  presented  such  a  question  of  fact  as  to  require  that  it 
be  submitted  to  the  jury.  If  threats  be  made  which  are  of 
such  nature  as  to  oppress  the  person,  and  such  threats  relate 
to  his  personal  liberty  or  safety,  or  deprive  him  of  the  free 
exercise  of  his  will,  and  prevent  the  meeting  of  minds  neces- 
sary to  a  valid  contract,  the  act  may  be  void  on  the  ground 
of  duress.  Bank  v.  Laos,  142  Iowa,  1.  The  cited  case  quotes 
from  and  adopts  the  rule  stated  in  Qalusha  v.  Sherman,  103 
Wis.  263  (81  N.  W.  495,  47  L.  R.  A.  417),  as  to  the  modern 
law  of  duress.  See,  also,  Joannin  v.  Og&vie,  49  Minn.  564 
(52  N.  W.  217,  16  L.  R.  A.  376,  32  Am.  St.  Rep.  581).    The 
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rule  above  stated  now  has  general  approval  in  the  authorities, 
and  we  apply  it  to  the  facts  in  this  case.  The  evidence  tends 
to  show  that  at  the  time  of  the  transaction  Andrew  N.  Kaus 
was  not  only  seriously  injured,  from  the  effects  of  which  it 
was  improbable  that  he  would  live,  but  was  restless,  in  pain, 
the  larger  part  of  the  time  in  a  semi-stupor,  or  at  least  with 
closed  eyes;  that  he  refused  to  execute  the  assignment  when 
it  was'  first  presented  to  him,  but  upon  further  suggestion 
by  his  brother  of  the  charge  that  Andrew  was  claimed  to 
have  committed  a  penitentiary  offense,  and  that  there  were 
threats  to  sue  upon  that  theory,  and,  if  such  was  done  and 
such  charge  made,  it  would  reflect  not  only  upon  the  honor 
of  Andrew,  but  also  of  his  brother;  to  this  was, added  the 
testimony  of  Andrew  that  it  was  then  said  if  he  did  not  sign 
they  would  probably  send  him  to  the  penitentiary.  In  our 
opinion  this  clearly  presents  a  state  of  facts  which  required 
the  submission  of  the  question  to  the  jury.  The  instructions 
upon  this  question  fairly  stated  the  requirements  which  the 
law  placed  upon  him  who  has  the  burden  of  proof  in  such 
cases,  and  we  think  were  without  error. 

III.    It  is  claimed,  however,  that,  even  should  the  facts 

warrant  the  finding  that  the  assignment  was  procured  by 

duress,  the  defendants  are  not  bound  by  the  same,  it  not 

2.  same  :  agency :    te^g  shown  that  John  Kaus  was  the  agent  of 

acts  of  agent     the  defendants,  or  that  knowledge  of  the 

transaction  at  the  hospital  was  ever  brought  home  to  them. 
The  evidence  tends  to  show  that  the  statements  made  by  John 
Kaus  to  his  brother  as  reasons  why  the  latter  should  execute 
the  assignment  had  in  substance  been  previously  made  by 
Gracey  to  John  Kaus,  in  discussing  the  question  of  procur- 
ing an  assignment.  It  was  at  the  request  of  the  cashier 
that  the  mission  was  undertaken  by  John  Kaus,  and  the  ver- 
dict has  support  in  the  application  of  the  fundamental  rules 
governing  agencies.  In  principle,  see  Hopkins  v.  Hawkeye 
Insurance  Co.,  57  Iowa,  203;  Mankin  v.  Mankin,  91  Iowa, 
406;  Wickham  v.  Evans,  133  Iowa,  552.  The  cases  cited  dis- 
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cuss  the  question  as  to  the  effect  of  fraud  upon  contracts,  bat 
duress  is  a  species  of  fraud  in  which  compulsion  in  some 
form  takes  the  place  of  deception  in  accomplishing  the  injury. 
2  Gooley  on  Torts  (3d  Ed.)  966. 

IV.  If  the  assignment  in  question  had  been  voluntarily 
executed  by  Andrew  N.  Kaus,  the  pre-existing  indebtedness 
8    sams-  amiim-    a^or(^e^  a  sufficient  consideration  to  uphold 

Sfw: °coiS?d-r"    the  transaction.     Bea  v.  Wilson,  112  Iowa, 
eration.  517     But  the  appiication  of  that  rule  to  the 

present  case  must  be  subject  to  the  further  claim  as  to  the 
invalidity  of  the  assignment  because  of  duress;  and,  such 
appearing,  the  question  of  consideration,  as  applied  to  a  pre- 
existing debt,  cannot  apply. 

V.  Error  is  urged  because  the  trial  court  overruled  ob- 
jections to  hypothetical  questions  propounded  to  medical  wit- 
nesses. As  finally  permitted  to  be  answered,  which  was  as  to 
the  effect  which  a  condition  such  as  plaintiff  was  shown  to  have 
been  in  would  have  upon  his  mental  faculties,  we  think  there 
was  no  error. 

VI.  Offered  instructions  by  the  defendants  which  related 
to  the  question  of  duress,  and  the  testimony  of  plaintiff  upon 

that  question  were  refused.  The  errors  have 
4*  refiwa?CofONS :    not  been  made  the  subject  of  argument  by  the 

appellants  save  as  such  have  been  included  in 
the  general  discussion  of  liability.  The  instructions  given  by 
the  trial  court  fairly  covered  the  subject,  and  there  was  no 
error  in  the  refusal. 

.  VII.  In  division  1  of  his  reply,  plaintiff  pleaded  duress, 
and  in  division  2  presented  a  plea  of  want  of  consideration. 
The  appellants,  in  the  lower  court,  moved  to  strike  division  2 

for  the  reason  that  it  was  in  effect  a  plea  of 
5'  reply1:11*081  confession  and  avoidance,  without  an  admis- 
sion of  the  execution  of  the  assignment,  and 
also  that  the  pleadings  showed  a  consideration.  The  motion 
was  overruled.  The  defendants  also  moved  to  require  plain- 
tiff to  elect  upon  which  count  he  would  reply,  and  this  was 
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overruled.  In  the  instructions  to  the  jury  the  trial  court 
rested  the  case  upon  the  single  question  of  duress,  and  this 
would  cure  any  error,  if  such  there  was  in  overruling  the  mo- 
tion. But  the  pleadings  presented  in  the  two  counts  of  the 
reply  were  in  defense  of  the  affirmative  claim  of  defendants 
under  the  assignment,  a  copy  of  which  was  set  out  in  the 
answer,  and  we  are  of  opinion  that  the  rule  requiring  an  elec- 
tion would  not  apply  to  such. 

We  find  no  error,  and  the  judgment  of  the  trial  court  is 
Affirmed. 

Weaver,  C.  J.,  and  Deemer  and  Oaynor,  JJ.,  concur. 


L.  B.  Irwin,  Appellee,  v.  S.  A.  Hoyt,  Appellant. 

Husband  and  wife:    agency:    contracts  of  husband:    liability  of 

1  wifb.  Where  a  husband  has  full  control  of  his  wife's  real  estate, 
so  far  as  relates  to  its  operation  and  management  as  a  farm,  in 
renting,  keeping  up  repairs,  making  improvements,  sale  of  products 
and  collection  of  pay  therefor,  and  such  other  matters  as  are  inci- 
dental to  its  general  control,  he  is  the  general  agent  of  his  wife  in 
all  matters  connected  with  the  control  and  operation  of  the  farm; 
and  he  may  make  a  contract  in  her  name  with  adjoining  landowners 
for  the  joint  drainage  of  their  lands,  which  may  also  include  a 
method  of  apportioning  the  costs,  and  she  will  be  bound  by  the  con- 
tract and  apportionment  of  the  costs  thus  made,  unless  tainted  by 
fraud  or  mistake. 

Same:    aebitbation  and  award.    A  common  law  arbitration  and  one 

2  under  the  statute,  presupposes  the  existence  at  the  time  of  a  claim 
or  right  which  is  in  dispute,  and  affords  a  means  for  its  determina- 
tion outside  of  court;  but  an  agreement  providing  a  method  for 
apportioning  the  cost  of  draining  lands,  and  a  part  of  the  drainage 
contract,  is  neither  a  common  law  nor  statutory  agreement  to  arbi- 
trate, as  there  was  then  no  existing  dispute  or  claim  to  arbitrate. 

Same:    drainage  contract:    estoppel.    Where  a  husband  acting  with 

3  authority  contracted  with  adjoining  owners  for  the  drainage  of  his 
wife's  land,  and  the  plan  suggested  by  him  was  adopted  and  fol- 
lowed, she  could  not  thereafter  complain  that  some  feature  of  the 
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plan  caused  her  unnecessary  expense  because  of  the  situation  of  her 
land. 

Same.    Under  a  contract  for  the  joint  drainage  of  lands,  which  pro- 

4    vides  the  manner  of  doing  the  work  and  for  an  apportionment  ox 

the  cost  according  to  benefits,  a  party  thereto  cannot  complain  that 

the  total  cost  was  more  than  it  might  have  been  if  done  by  some 

other  method,  in  the  absence  of  any  showing  of  fraud. 

Appeal  from  Carroll  District  Court. — Hon.  M.  B. 

Hutchinson,  Judge. 

Monday,  December  15,  1913. 

Action  to  recover  part  of  the  cost  of  tile  drainage,  alleged 
to  have  been  laid  tinder  an  agreement  with  defendant  to  pay 
his  proportionate  amount.  From  a  judgment  and  decree  in 
favor  of  plaintiff,  the  defendant  appeals. — Affirmed. 

M.  A.  Hoyt  and  Lee  &  Robb,  for  appellant 

fi.  L.  McCord,  for  appellee. 

Withrow,  J. — This  action  was  brought  to  recover  of 
the  defendant  (appellant)  the  sum  of  $485.51,  being  30  per 
cent  of  the  cost  of  constructing  a  tile  drain,  and  being  the 
proportion  of  the  cost  for  which  it  was  claimed  the  defendant 
was  liable  under  a  contract  made  and  entered  into  by  and 
between  the  plaintiff,  the  defendant,  and  one  Smith.  The 
petition  was  in  two  counts.  In  both  counts  it  was  alleged,  in 
substance,  that  on  October  24,  1910,  the  plaintiff,  the  defend* 
ant,  and  one  Smith  agreed,  in  parol,  to  construct  a  tile  drain, 
for  mutual  advantage,  to  drain  their  farms,  the  drain  to  have 
outlet  in  an  open  ditch  of  drainage  district  No.  5,  Sac  county ; 
that  it  was  further  agreed  between  the  parties  that  the  plain- 
tiff should  superintend  the  job  and  pay  all  the  costs  and  ex- 
penses thereof  in  the  first  instance,  and  that  the  other  parties 
to  the  agreement  would  then  pay  the  plaintiff  such  proportions 
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of  the  total  cost  as  each  party 's  benefits  bore  to  the  total  bene- 
fits of  all  the  parties;  that  the  total  net  cost  of  the  drain  was 
$1,618.38,* all  of  which  the  plaintiff  paid;  and  that  the  defend- 
ant's just  proportion  thereof  is  30  per  cent,  or  $485.51,  which 
she  has  not  paid,  and  which  she  refuses  to  pay.  In  count  1  the 
plaintiff  declared  upon  an  award  of  arbitrators,  made  in  pur- 
suance of  a  written  agreement  between  the  parties,  in  which 
award  it  was  found  and  determined  that  of  the  cost  of  tHe 
drain  in  question  defendant  should  pay  30  per  cent  In  count 
2  plaintiff  relied  upon  an  oral  agreement  between  the  parties, 
by  the  terms  of  which  defendant  agreed  to  pay  such  proportion 
of  the  cost  as  the  benefits  to  her  land  bore  to  the  total  benefits 
to  the  lands  of  the  three  parties  concerned,  and  alleged  that 
such  proportion  was  in  fact  the  proportion  of  thirty  to  one 
hundred.  The  defendant  alleged  that  she  did  not  make  the 
agreements  alleged;  that  she  neither  made  the  agreement  to 
arbitrate,  nor  expressly  authorized  her  husband,  M.  A.  Hoyt, 
to  make  it  for  her;  that  the  arbitrators'  award  was  fraudulent 
and  inequitable  and  of  no  force  and  effect  as  against  her;  and 
that  her  jurft  proportion  of  the  cost  of  the  drain  (which  she 
alleged  a  willingness  to  pay)  was  really  less  than  a  30/100 
part  thereof.  By  agreement  the  cause  was  tried  as  a  proceed- 
ing in  equity,  and  upon  the  conclusion  of  the  trial  decree  was 
rendered  against  the  defendant  for  $485.51,  with  interest  at  6 
per  cent,  from  April  4,  1911,  and  for  costs,  and  defendant 
appeals. 

I.    It  appears  from  the  evidence  that  in  the  fall  of  1910 
the  plaintiff,  appellee,  and  one  Smith  had  planned  for  a  tile 
drain  for  their  respective  lands.   The  land  owned  by  the  appel- 
lant was  so  situated  with  reference  to  the 
1 '  wirof 'aUncy :   lands  of  Irwin  and  Smith  that  it  appeared  to 
husband9:  i°ia-     them  the  plan  might  be  enlarged  to  include 

the  land  of  appellant.  The  matter  was  sub- 
mitted by  them  to  M.  A.  Hoyt,  husband  of  the  appellant, 
and,  after  being  considered  by  him,  he  stated  that  if  certain 
designated  changes  were  made  in  the  size  of  the  tile,  and  the 
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depth  at  which  a  part  of  it  shouhj  be  sunk,  he  would  join  them 
and  pay  the  proper  share  of  the  costs.  Agreement  being 
reached,  a  written  instrument  was  drawn  and  signed  October 
24th,  the  purpose  of  which  was  that,  being  desirous  of  tiling 
their  lands,  but  unable  to  agree  as  to  the  amount  of  benefits 
to  each,  the  county  auditor  be  requested  to  appoint  two  ap- 
praisers, who  should  appraise  and  fix  the  amount  of  the 
expense  to  be  borne  by  each.  This  agreement  was  signed  by 
Irwin,  Smith,  and  "S.  A.  Hoyt,  by  M.  A.  Hoyt"  Following 
this,  the  work  was  done,  and  upon  its  completion,  which  was  a 
total  cost  of  $1,618.30,  the  appraisers  who  had  been  appointed 
by  the  county  auditor  in  pursuance  of  the  written  agreement 
considered  the  question  of  cost  and  benefits,  and  determined  as 
the  amount  or  proportion  which  each  should  pay,  60  per  cent 
by  Irwin,  30  per  cent,  by  Hoyt,  and  10  per  cent,  by  Smith. 
The  defendant  having  refused  to  pay  the  amount  assessed, 
this  action  was  brought  by  Irwin,  he  having  incurred  the 
expenditure  and  performed  the  work  under  the  agreement. 

While  the  agreement  which  made  provision  for  appor- 
tioning the  costs  of  the  project  is  by  both  parties  in  their 
pleadings  termed  and  treated  as  an  arbitration,  and  the  discus- 
sion of  one  branch  of  the  case  proceeded  largely  upon  that 
theory,  and  has  centered  about  the  proposition  that  an  agent 
has  not  the  power  to  bind  his  principal  by  an  arbitration 
entered  into  without  express  authority,  we  are  of  opinion  that 
the  rights  of  the  parties  are  not,  under  the  facts  in  the  case, 
dependent  upon  the  determination  of  that  question.  The 
agreement  for  the  appointment  of  the  appraisers  was  not 
signed  by  S.  A.  Hoyt,  the  defendant,  who  was  the  owner  of  the 
real  estate,  but  in  her  name  by  her  husband,  M.  A.  Hoyt.  It 
appear^  from  the  evidence  that  the  husband  wad  intrusted 
with  full  control  of  the  real  estate,  so  far  as  related  to  its 
operation  and  management  as  a  farm,  in  renting,  keeping  up 
repairs,  making  improvements,  and  such  other  matters  as  are 
incidental  to  general  control.  The  evidence  warrants  the  find- 
ing that  M.  A.  Hoyt  was  the  general  agent  of  his  wife  in  all 
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matters  connected  with  the  control  and  operation  of  the  farm. 
It  is  not  claimed  that  she  personally  had  knowledge  of  the 
agreement  for  appraisement  of  cost  and  benefits,  and  the  claim 
is  therefore  made  that  she  cannot  be  held  liable  on  the  appor- 
tionment, as  she  was  not  a  party  to  it,  and  that  the  general 
powers  which  were  held  by  her  husband,  as  her  agent,  did  not 
authorize  him,  in  the  absence  of  express  authority  to  so 
do,  to  enter  into  such  an  agreement  and  bind  her  by  it. 
Neither  the  defendant  nor'her  husband  testified  in  the  case. 
The  defendant  had  testified  under  cross-examination  in  an- 
other case  tried  in  the  district  court  of  Sac  county  more  than 
a  year  previous  to  the  time  of  the  trial  of  this  cause.  The 
testimony  then  given  was  in  the  hearing  of  this  plaintiff  and 
another  witness  in  this  case,  who  both  testified  as  to  it.  The 
evidence  was  offered  and  received  as  an  admission  against 
interest,  and  in  that  trial,  which  apparently,  as  in  this,  involved 
the  right  of  her  husband  to  bind  her  as  her  agent,  she  testified 
as  to  his  authority.  In  referring  to  these  lands  she  then  said, 
according  to  the  testimony  of  the  witnesses  who  claimed  to' 
have  heard  her,  that  her  husband,  M.  A.  Hoyt,  managed  the 
lands  with  her  consent  and  as  her  agent,  and,  in  the  event  of 
disagreement  between  them  as  to  whatever  he  might  do  in  the 
management  of  the  farm,  his  judgment  controlled,  and  that 
she  gave  no  personal  attention  to  the  management  of  the  farm. 
It  appeared  from  the  testimony  of  other  witnesses  that  con- 
tracts of  lease  and  settlements  thereunder  were  made  with 
the  husband,  that  he  sold  and  received  the  pay  for  stock  sold 
from  the  farm,  and  that  he  employed  the  civil  engineer  to 
make  a  survey  of  the  lands  affected  by  the  drainage. 

These  facts  establish  fully  that  M.  A.  Hoyt  possessed 
and  exercised  all  of  the  powers  of  a  general  agent  in  the 
management  of  the  farm.  The  powers  of  M.  A.  Hoyt  in 
respect  to  the  management  of  the  land  were  those  of  a  general 
agent,  and  were  sufficient  to  authorize  him  to  do  all  that  was 
reasonably  necessary  in  the  management  of  the  land  to  in- 
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crease  its  productiveness.     Had  he,  upon  his  own  motion, 
proceeded  to  put  in  tiling  upon  the  land  under  his  manage- 
ment and  to  provide  an  outlet,  and  have  agreed  with  other 
proprietors  that  he  would  bear  a  fair  proportion  of   the 
expense  in  so  doing,  the  matter  of  such  expense  to  be  adjusted 
between  them,  we  have  no  doubt  that  the  owner  of  the  land 
could  be  held  liable  under  such  an  agreement.    It  being  within 
his  authority  to  thus  provide  drainage  for  the  land,  when  so 
done  his  principal  would  be  liable  for  its  cost.    And  if ,  as  a 
part  of  the  same  agreement  in  which  provision  was  made  for 
the  work,  it  was  recognized  that  a  means  of  equitable  appor- 
tionment of  its  cost  was  advisable,  and  the  most  reasonable 
and  satisfactory  method  of  determining  the  liabilities  of  the 
several  parties  when  the  work  contemplated  and  agreed  upon 
should  have  been  completed,  we  think  it  was  clearly  within 
the  scope  and  power  of  a  general  agent,  possessed  of  such  pow- 
ers as  were  there  held  by  M.  A.  Hoyt,  to  so  provide  and  bind 
his  principal  by  his  act.    Such  provision  as  to  method  was 
•  inherent  in  the  original  contract,  made  so  by  the  acts  of  the 
parties  before  any  rights  had  arisen,  and  is  distinguishable 
from  a  situation  where  arbitration  may  be  employed  to  deter- 
mine rights. 

Code,  section  4385,  provides  that  "all  controversies  which 
might  be  the  subject  of  a  civil  action,  may  be  submitted  to  one 
or  more  arbitrators,"  etc.    While  the  defense  in  the  present 

action  is  based  upon  the  claim  that  the  agree- 
tration  and  ment  was  a  provision  for  a  common-law  arbi- 
tration, the  difference  between  such  and  that 
provided  for  by  the  quoted  statute  is  as  to  methods  and  means 
of  enforcement,  and  not  as  to  the  right  which  is  to  be  deter- 
mined. In  either  instance,  it  presupposes  the  existence,  at 
the  time,  of  a  claim  of  right  which  is  in  dispute,  and  affords 
a  means  whereby  the  question  may  be  determined  outside  of 
the  usual  channels  of  litigation,  and  which  is  adopted  by  the 
voluntary  act  of  the  parties.  3  Cyc.  581.  In  this  case,  the 
right  had  not  yet  arisen ;  no  action  at  law  or  in  equity  could 
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then  have  been  maintained;  in  other  words,  no  dispute  of 
which  the  law  could  take  cognizance  was  in  existence.  It 
was  simply  a  means  provided  for  determining  the  proportion 
of  cost  to  be  borne  by  the  respective  parties  under  and  as  a 
part  of  a  contract  for  a  joint  drainage  of  their  lands,  which 
contract  necessarily  carried  with  it,  as  against  all  the  parties, 
an  obligation  to  pay  for  the  same  in  some  amount.  That 
amount  they  then  agreed  should  be  found  in  a  particular 
manner.  It  was  followed,  and  their  respective  liabilities  were 
ascertained,  not  as  an  arbitration,  but  through  means  origi- 
nally adopted  by  the  parties  and,  binding  upon  them  unless 
tainted  by  fraud  or  mistake  which  would  require  relief  in 
equity. 

II.  Appellant  contends  that  the  appraisers  in  assessing 
costs  and  benefits  did  not  take  into  consideration  the  fact 
that,  as  defendant's  lands  were  higher  than  those  of  Irwin, 

the  estate  of  the  latter  was  servient,  and  that 
age1  contract':     defendant's  right  to  flow  upon  the  lower  tract 

should  have  been  considered  in  determining 
its  benefits.  But  it  appears  from  the  evidence  that  the  plan 
adopted  was  upon  the  suggestion  of  M.  A.  Hoyt.  He  suggested 
the  use  of  tile  of  larger  diameter  to  take  care  of  the  flowage 
from  the  land  of  his  wife,  and  the  depth  at  which  it  should 
be  laid.  Such  was  clearly  within  his  powers,  and  even  upon 
the  theory  that  the  question  of  serviency  was  not  considered 
by  the  appraisers,  which,  however,  does  not  appear,  the  work 
was  done  in  accordance  with  a  plan  adopted  by  the  three  par- 
ties ;  a  plan  which  they  had  the  right  to  adopt,  and,  that  plan 
having  been  followed,  the  parties  cannot  be  heard  to  deny 
that  any  one  of  its  features  was  not  unnecessary,  and  there- 
fore to  that  extent  not  binding. 

III.  There  was  evidence  tending  to  show  that  the  work 
could  have  been  done  for  less  by  a  contractor,  and  that 
plaintiff's  charge,  as  to  the  total  cost,  is  excessive.    Such  is 

by  no  means  conclusive  upon  the  subject,  nor 

is  there  any  evidence  that  the  expenditures 

made  by  Irwin,  and  which  he  testifies  were  actually  made,  were 
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in  any  degree  wrongful,  or  for  the  purpose  of  securing  any 
advantage  to  himself  because  of  the  charges  made.  M.  A. 
Hoyt  had  the  power  to  agree  as  to  the  manner  and  by  whom 
the  work  should  be  done,  and  in  the  absence  of  fraud,  proof 
of  whieh  is  entirely  wanting  against  Irwin  or  Smith,  his  prin- 
cipal would  be  liable  upon  the  basis  of  the  total  cost  as  proven. 
IV.  The  case  was  tried  as  an  equitable  proceeding. 
Whatever  term  may  have  been  used  to  designate  the  agree- 
ment for  the  appraisement  of  benefits,  the  rights  of  the  par- 
ties sufficiently  appear  in  the  pleadings  to  warrant  a  holding 
against  defendant,  upon  tl\p  theory  that  it  was  a  part  of  the 
original  agreement.  The  decree  entered  was  for  the  amount 
found  by  the  appraisers.    It  is  correct  and  is  Affirmed. 

Weaver,  C.  J.,  and  Gaynor  and  Deemer,  JJ.,  Concur. 


Independent  School  District  No.  5  op  Bio  Grove  Township, 
Johnson  County,  Iowa,  Appellant,  v.  Solon,  Iowa, 
Independent  School  District  No.  8,  Appellee. 

Schools:    action  to  recover  tuition:     evidence.    In  this  action  to 

1  recover  tuition  for  pupils  paid  by  one  contiguous  school  district  to 
another,  the  evidence  is  reviewed  and  held  to  require  submission  of 
the  question  whether  defendant  had  received  tuition  from  pupils  in 
a  portion  of  defendant  district,  and  that  it  was  error  to  direct  a 
verdict  for  defendant. 

Same:     evidence:     conclusions.    Evidence  in   the  nature  of  a  eon- 

2  elusion,  when  tending  to  show  an  ultimate  fact  known  to  the  witness 
and  material  to  the  issue,  is  competent.  Thus  evidence  as  to  the 
exact  residence  of  certain  persons  with  respect  to  the  boundaries 
of  an  incorporated  town  was  admissible. 

Same:     recovery  of  tuition:     mutual  mistake.    Where  one  school 

3  district  paid  tuition  to  another  district  in  the  mutual  belief  that 
the  pupils  for  whom  it  was  paid  resided  in  the  former  district,  it  is 
recoverable  on  the  ground  of  mutual  mistake. 
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Appeal  from  Johnson  District  Court. — Hon.  R.  P.  Howell, 

Judge. 

Monday,  December  15,  1913. 

Action  to  recover  moneys  claimed  to  have  been  paid  by 
the  plaintiff  district  to  the  defendant  district  as  tuition  due 
for  certain  pupils  who  attended  school  in  defendant's  district 
through  mistake.  Plaintiff  claims  that  the  pupils  for  whose 
tuition  payment  was  made  in  fact  resided  in  defendant's  dis- 
trict at  the  time  of  the  payment,  and  that  payment  was  there- 
fore wrongfully  exacted  of  the  plaintiff.  Reversed  and 
Remanded. 

F.  B.  Kimball  and  Milton  Remley,  for  appellant. 

Wade,  Butcher  &  Davis,  for  appellee. 

Gaynor,  J. — The  plaintiff  and  defendant  are  independent 
school  districts  and  occupy  contiguous  territory.  It  is  claimed 
that  the  territory  in  controversy  here  was  a  part  of  the 
plaintiff  district  and  remained  such  until  1882 ;  that  the  town 
of  Solon  is  located  in  defendant's  district;  that  this  town 
was  incorporated  in  1877,  and  at  the  time  of  its  incorporation 
included  within  its  corporate  limits  the  territory  now  in 
dispute,  and  which  was  then  a  part  of  plaintiff  district ;  that 
this  territory  in  dispute  remained  a  part  of  plaintiff  district 
until  1882,  when,  by  the  Acts  of  the  19th  General  Assembly, 
chapter  118,  it  was  provided:  "All  territory  of  an  incorpo- 
rated city  or  town,  whether  included  within  the  original  incor- 
poration or  afterwards  attached  thereto  in  accordance  with 
the  provisions  of  law,  shall  be  or  become  a  part  of  the  inde- 
pendent district  or  districts  of  said  city  or  town."  By  opera- 
tion of  this  statute,  this  territory  now  in  dispute  became  a 
part  of  defendant  independent  district;  that  is,  this  terri- 
tory was  within  the  corporate  limits  of  the  town  of  Solon  at 
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the  time  this  act  was  passed,  and,  though  then  a  part  of  plain- 
tiff district,  it  became,  by  operation  of  law,  a  part  of  the 
defendant  district. 

Plaintiff  claims  that  during  the  year  1902,  up  to  and 
including  the  year  1908,  and  for  each  of  said  years,  the  plain- 
tiff paid  certain  money  to  the  defendant  as  tuition  due  the 
defendant  for  the  schooling  of  children  claimed  by  the  defend- 
ant to  have  their  residence  in  plaintiff's  district;  that  some 
of  the  children  for  whom  tuition  was  paid  by  the  plaintiff 
were  not  residents  of  the  plaintiff's  district,  but  resided  upon 
this  disputed  territory,  which,  it  is  claimed,  in  the  year  1882 
became  a  part  of  the  defendant  district  by  operation  of  the 
statute  aforesaid. 

It  is  conceded  by  the  defendant  that  on  the  20th  day  of 
September,  1902,  defendant  received  from  the  plaintiff  dis- 
trict, for  tuition  for  the  school  year  1901  and  1902,  the  sum 

l    schoolb  •  of  $188-33  5  that  on  &**  14th  day  of  Septem- 

Jovi^tSition :     ber>  1903>  defendant  received  from  the  plain- 
evidence.      '     tiff  distri^  for  tuition  f()r  the  8chool  year 

1902  and  1903,  the  sum  of  $161.36 ;  that  on  September  24, 
1904,  defendant  received  from  the  plaintiff  district,  as  tuition 
for  the  school  year  1903  and  1904,  the  sum  of  $182.56,  and  on 
April  29,  1905,  defendant  received  from  the  plaintiff  district, 
for  the  school  year  1900  and  1901,  the  sum  of  $139.60 ;  that 
on  September  18,  1905,  defendant  received  from  the  plaintiff 
district,  as  tuition  for  the  school  year  1904  and  1905,  the  sum 
of  $188.37;  that  defendant  received  on  December  15,  1906, 
from  the  plaintiff  district,  for  tuition  for  the  school  year 
1905  and  1906,  the  sum  of  $225.05. 

It  is  conceded  that  the  tuition  charged  by  the  defendant 
district  for  pupils  outside  the  district  were  at  the  following 
rates :  For  the  principal  room,  $2.50  a  month.  For  the  inter- 
mediate  room,  first  and  second  primaries,  $1.50  a  month. 

There  is  evidence  that  the 'only  children  outside  of  the 
disputed  territory  in  plaintiff's  district  that  attended  school 
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in  defendant  district  were  Paul  Brock,  George  Ulch,  and 
Elsie  Ulch. 

There  is  evidence  that  the  territory  in  which  plaintiff 
claims  the  children  resided  for  whom  it  paid  tuition  to  the 
defendant  during  these  years  was  in  fact  a  part  of  the  defend- 
ant district 

It  appears  from  the  evidence  that  the  defendant  made 
requisitions  upon  the  plaintiff  for  tuition  as  follows : 

Independent  District  No.  5,  Oak  Grove,  Dr,  to  Solon  Inde- 
pendent District  No.  8. 

For  tuition  on  the  following  named  pupils  for  the  school 
year  commencing  September  12,  1904,  and  ending  May  19, 
1905: 

Adda  Beuter,  Clyde  Beuter,  Alpha,  Elsie,  Minnie,  and 
Josie  Harmon,  Mary  Staskal,  each  charged  8  months  at  $1.36, 
$10.88,  or  a  total  for  grammar  room,  $76.16. 

Ilo  and  Charles  Beuter,  Ray  Cambridge,  each  charged  for 
8  months  at  $1.50,  $12.00.  Paul  Brock  charged  for  7y2  months 
at  $1.50,  $11.25,  or  a  total  for  the  intermediate  room,  $47.25. 

Ollie  Harmon,  Blanch  Staskal,  Ray  Cambridge,  George 
Ulch,  Lloyd  Kent,  Herbert  and  Jennie  Kent,  each  charged 
for  8  months  at  $1.16,  $9.28,  or  a  total  for  primary  room, 
$64.96. 

For  the  year  1905  and  1906 : 

Grammar  room :  Josie,  Minnie  and  Elsie  Harmon,  Mary 
Staskal,  Ilo  and  Chas.  Beuter,  each  charged  for  9  months  at 
$1.61,  $14.49.  Adda  Beuter  charged  for  Ay2  months  at  $1.61, 
$6.80,  or  a  total  for  said  room  of  $93.74. 

Intermediate  room:  Paul  Brock,  Ray  Cambridge,  and 
Blanch  Staskal,  each  charged  for  9  months  at  $1.53,  $13.77, 
or  a  total  for  said  room,  $41.31. 

Primary  room:  Ray  Cambridge,  Ollie  Harmon,  Lloyd, 
Herbert,  and  Jennie,  and  Ada  Kent,  George  and  Elsie  Ulch, 
each  charged  for  9  months  at  $1.25,  $11.25,  or  a  total  of  $90.00 

— which  it  seems  were  paid  by  the  plaintiff.    It  will  be  noticed 

that  the  total  amount  of  the  bill  for  1904  and  1905  is  $188.37, 

and  for  the  years  1905  and  1906  it  totals  $225.05,  and  that 

these  figures  correspond  exactly  with  the  amount  which  the 
Vol.  162  Ia.- 
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defendant  concedes  the  plaintiff  paid  to  the  defendant  for 
these  years. 

There  is  evidence  that  none  of  the  children  above  enumer- 
ated as  having  attended  defendant's  school  from  plaintiff's 
district  during  the  years  1904  and  1905  and  1905  and  1906, 
and  the  tuition  for  which  was  paid  by  the  plaintiff  to  the 
defendant,  resided  in  the  plaintiff  district  except  Paul  Brock, 
George  and  Elsie  Ulch. 

After  the  introduction  of  the  bills  aforesaid,  defendant 
made  the  following  admission  of  record :  That  the  two  bills 
for  tuition  for  the  years  1904  and  1905  and  1905  and  1906 
were  rendered  by  the  secretary  of  the  defendant  district  to 
the  plaintiff  district  for  tuition  for  pupils  therein  named,  and 
that  the  pupils  named  therein  resided  in  section  25  in  the 
territory  bounded  on  the  west  and  southwest  by  the  west  line 
of  the  right  of  way  of  the  railroad,  and  on  the  east  by  the 
public  highway  from  Solon  to  Iowa  City,  and  south  of  the 
section  line  between  sections  24  and  25,  during  the  time  for 
which  said  bills  were  rendered,  except  Paul  Brock,  George  and 
Elsie  Ulch. 

Thereupon  the  plaintiff  offered  and  introduced  Exhibit  C 
as  follows : 

Name  of  Taxpayer;  Residence — Sec.  25  within  Solon. 


Randolph  or  Mary  Beauter. 

Edward  or  Mary  Cambridge. 

Jos.  Piala  Est,  or  Piala  Bros. 

O.  D.  Harmon. 

Mrs.  A.  G.  Kent.  \ 

Mary  E.  Kent. 

Sam.  A.  Kent. 

Geo.  W.  Kent. 

Jos.  Pauba  (Elev'r  and  Grain). 

Mary  M.  Randall  (Real  Est). 

Jos.  Staskal. 

Solon  Gilt-Edge  Creamery. 

Jos.  Staskal,  Jr. 
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Name  of  Taxpayer;  Residence — Sec.  25  within  Solon. 


H.  G.  Sheppard. 
Geo.  Williams. 
David  Walters. 
Quincy  Adams. 
Hofer  &  Stahle. 
Wesley  Lorence,  Sr. 
Joseph  Lenoch. 
Jerry  S.  Minick. 
Frank  Mika. 
Alex.  G.  Kent. 


Assessed  or  Taxable  Value   (%  the  Actual  Value)  of  Real 
Estate  and  Per.  Property  Added  (1901-1907,  inc.) 


Under  the  above  heading  the  original  exhibit  shows  oppo- 
site the  names  of  these  persons,  the  sum  of  said  values  in  each 
year  of  the  said  seven  years  placed  in  adjoining  columns. 

Am't  of  School  Taxes  Paid  as  a  Part  of  the  Solon,  Iowa,  Con- 
solidated Tax,  According  to  Solon  School  Dist.  Teachers' 
and  Contingent  Fund  Levies,  Added. 

1901  to  1907,  inc. 

Under  the  above  heading,  the  original  exhibit  shows  oppo- 
site the  name  of  each  of  these  persons,  the  sum  in  dollars  and 
cents  of  the  tax  they  actually  paid,  computed  on  the  basis  of 
said  combined  levies  as  follows: 

1901 11.7  mills 

1902 14.3 

1903 13. 

1904 13.4 

1905 15.9 

1906 15. 

1907 10.6 

For  each  of  said  years  placed  in  adjoining  columns. 

The  total  sum  of  said  several  individual  tax  payments 
being  shown  to  be  as  follows  for  the  different  years,  to  wit : 
1901,  $7.95 ;  1902,  $22.07 ;  1903,  $34.41 ;  1904,  $28.73 ;  1905, 
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$41.75 ;  1906,  $35.78 ;  and  1907,  $26.81.    Grand  total  for  all 
seven  years,  $197.50. 

#  Thereupon  the  defendant  made  the  following  admission: 
"  Exhibit  C  is  a  statement  of  the  assessment  of  the  property 
in  the  disputed  territory,  being  the  territory  described  by  Mr. 
Kimball  in  his  question  upon  yesterday,  and  the  amount  of 
taxes,  as  tabulated  there,  is  the  amount  paid  to  the  Solon  dis- 
trict." It  is  further  admitted  that  the  taxes  levied  and 
referred  to  in  Exhibit  C  are  taxes  levied  upon  properly  which 
was,  during  each  of  said  years,  referred  to  in  said  exhibit, 
assessed  by  the  assessor  of  Solon. 

The  question  referred  to  in  said  admission  as  having  been 
asked  by  Mr.  Kimball  on  yesterday,  was  asked  to  our  Mr. 
Martin,  who  was  called  as  a  witness  for  the  plaintiff,  and  is 
as  follows : 

Q.  You  may  tell  the  jury  whether  you  are  acquainted 
and  have  knowledge  of  the  persons  and  property  situated  in 
that  portion  of  the  town  of  Solon  which  lies  between  the  west 
line  of  the  right  of  way  of  the  railroad  on  the  west  and  the 
east  liile  of  the  wagon  road  running  in  a  northwesterly  direc- 
tion in  the  town  of  Solon  on  the  east,  and  bounded  by  section 
line  between  sections  24  and  25  on  the  north.  A.  I  am 
acquainted  with  all  them,  and  know  about  where  they  live. 
Q.  Now  please  give  the  jury  names  of  those  who  reside  in  that 
portion  which  I  have  described  in  my  question  since  the  year 
1900  so  far  as  you  are  able  to.  A.  Alexander  Kent,  A.  0. 
Kent  and  his  two  sons,  Samule  and  George  Kent,  Joseph  Stas- 
kal.  About  that  time  there  was  a  family  of  Ed.  Cambridge, 
Mrs.  Cambridge,  formerly  Mrs.  Beuter,  also  Mrs.  Randall  in 
that  part  of  the  territory  you  have  described;  but  that  was 
at  the  time  not  divided  into  lots.  It  was  simply  included  in 
the  assessment  of  Solon.  Mrs.  Randall  is  Mary  Randall,  and 
still  resides  in  the  town  of  Solon.  Q.  Now,  Mr.  Martin,  I 
have  already  described  the  territory;  state  to  the  jury,  with- 
out further  reference  to  the  territory,  who  has  property  or 
resides  in  that  territory.  A.  O.  D.  Harmon,  Mr.  and  Mrs. 
A.  G.  Kent,  Mary  E.,  Samule  A.,  and  George  W.  Kent 
Q.  Further,  you  may  state  where  Edward  Cambridge  re- 
sided prior  to  his  marriage  with  Mary  Beuter.  A.  It  was  in 
this  same  territory. 
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Thereupon  counsel  for  the  plaintiff  presented  a  list  of 
names  to  the  witness,  and  propounded  to  him  the  following 
question : 

Q.  Look  at  this  list  of  names  and  tell  me  who  the  parents 
of  these  children  are.  A.  Adda  Beuter  is  the  daughter  of 
Mary  Beuter,  afterwards  Mrs.  Cambridge.  Clyde  Beuter,  Ilo 
Beuter,  and  Clara  Beuter  are  the  children  of  Mary  Beuter. 
Roy  Cambridge  is  the  son  of  Ed.  Cambridge.  Alpha,  Elsie, 
Minnie,  and  Josie  Harmon  are  children  of  O.  D.  Harmon,  who 
was  railroad  agent  at  Solon.  Mary  Staskal  was  the  daughter 
of  Joseph  Staskal.  Lloyd,  Herbert,  Jennie,  Ada,  Mark,  and 
Alexander  Kent  are  the  children  of  the  Eents  I  have  previ- 
ously testified  to  as  living  in  the  territory  you  have  described. 
I  have  been  a  member  of  the  school  board  of  the  defendant 
district. 

Thereupon  the  plaintiff  introduced  the  teachers'  daily 
school  registers  which  contained  the  entries  made  by  the  teach- 
ers  in  the  defendant  district  school  in  Solon,  showing  the 
attendance  of  pupils  daily  and  weekly  through  the  months  of 
each  year,  commencing  with  September  and  ending  with  May, 
beginning  with  the  year  1900  and  ending  with  the  year  1906, 
upon  which  registers  the  following  names  appeared,  and  in 
which  registers  is  shown  the  months  and  years  during  that 
period  in  which  these  pupils  were  in  attendance  upon  the 
Solon  school :  Clyde  Beuter,  Adda  Beuter,  Ilo  Beuter,  Chas. 
Beuter,  Alpha  Harmon,  Elsie  Harmon,  Minnie  Harmon,  Josie 
Harmon,  Ollie  Harmon,  Boy  Cambridge,  Ray  Cambridge, 
Blanch  Staskal,  Mary  Staskal,  Lloyd  Kent,  Jennie  Kent,  Her- 
bert Kent,  Elsie  Brock,  Paul  Brock,  and  George  Ulch. 

It  will  be  noticed*  that  the  parents  of  these  children 
resided  in  the  territory  described  in  the  questions  propounded 
to  Mr.  Martin,  and  which  the  defendant  admits  is  the  territory 
in  dispute. 

From  the  foregoing,  it  is  apparent  that  there  was  evidence 
before  the  jury  from  which  (conceding  them  to  be  fairly  good 
mathematicians)  they  could  have  determined  that  the  defend- 
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ant  district  had  received  from  the  plaintiff  district*  during 
some  of  the  years  claimed,  tuition  for  pupils  that  did  not 
reside  in  the  plaintiff  district,  and  for  which  the  plaintiff 
would  therefore  not  be  liable.  There  is  evidence  from  which 
the  jury  might  have  found  that  the  pupils  for  which  tuition 
was  charged  resided  in  the  defendant  district,  in  that  part 
which  was  formerly  in  the  plaintiff  district,  but  which,  by 
operation  of  .law,  became  a  part  of  the  defendant  district,  and 
we  think,  therefore,  the  court  erred  in  directing  a  verdict  for 
the  defendant  as  to  all  those  counts  in  which  the  plaintiff 
sought  to  recover  therefor. 

Complaint  is  made  of  the  action  of  the  court  in  striking 
out  answers  to  certain  questions  propounded  by  the  plaintiff 
to  its  witnesses.    By  these  questions  the  plaintiff  sought  to 

show,  by  witnesses  who  claimed  to  know, 
dence-  con-        where   the  boundaries  of   the   incorporated 

town  of  Solon  were,  and  where  certain  people 
resided  with  reference  to  these  limits.  Without  setting  out 
these  questions  and  answers,  we  think  that  the  court  erred 
in  excluding  the  testimony.  While  much  of  this  testimony 
in  a  certain  way  savored  of  conclusions,  it  yet  tended  to  show 
an  ultimate  fact  known  to  the  witness  and  material  to  a  proper 
determination  of  the  case.  .The  rule  is  thus  stated  in  Wigmore 
on  Evidence:  "The  rule  which  excludes  testimony  as  to 
mere  conclusion  is  both  safe  and  salutary  within  its  proper 
limits ;  but,  if  carried  to  an  extreme  of  literal  interpretation, 
it  would  put  the  ban  of  incompetency  upon  all  testimony,  for 
every  assertion  of  fact  given  by  an  alleged  eyewitness  is  but 
the  assertion  of  a  conclusion  drawn  by  him  from  the  fact  of 
his  senses,  which  may  themselves  be  defective,  and  create  in 
his  mind  misleading  impressions.  Absolute  knowledge  is  not 
and  never  has  been,  the  test  of  a  witness'  qualification  to  speak 
upon  a  given  subject."  Much  of  the  knowledge  we  possess  is 
the  result  of  deductions  made  from  impressions  received 
through  some  of  the  senses. 

It  is  insisted  by  the  defendant  that  the  action  is  founded 


Dec.  1913]  City  op  Boone  v.  Caby.  695 

upon  a  mistake  of  law,  and  that  therefore  no  cause  of  action 

arises  on  the  part  of  the  plaintiff  as  against  the  defendant. 

3    samb-  re-         It  i&  not  definitely  shown  in  this  case  upon 

SfuoL :°  mu-      wllftt  theory  the  defendant  exacted  this  tui- 

tuai  mistake.     tion  from  ^  parents  0f  these  pupils.    The 

jury  might  well  have  found  that  this  arose  from  a  mistake  of 
fact  as  to  the  location  of  the  parents  within  or  without  the 
district.  If  the  plaintiff's  contention  is  right,  the  defendant 
demanded  this  tuition,  and  the  plaintiff  paid  it  under  mistake, 
a  mutual  mistake  of  both  parties.  The  money  sought  to  be 
recovered  belonged  to  the  district  suing,  if  plaintiff's  conten- 
tion is  right,  and  was  in  plaintiff's  hands,  as  trustee,  for  the 
people  of  plaintiff's  district.  It  had  no  right  to  pay  it  out, 
and  the  defendant  had  no  right  to  receive  it  as  a  gift.  It  must 
rest  upon  some  valid  lawful  consideration  passing  from  one 
to  the  other.  As  bearing  upon  this  question  see  District  Town- 
ship  of  Magnolia  v.  Independent  District  of  Boyer,  80  Iowa, 
495 ;  Independent  District  of  Town  of  Kelly  v.  Dist.  Twp.  of 
Washington,  162  Iowa,  42.  See,  also,  as  bearing  upon  this  ques- 
tion, Bank  v.  Reeder,  142  Iowa,  376. 

Defendant  has  interposed  certain  affirmative  defenses 
which  we  do  not  consider  because  of  the  disposition  of  the  case 
in  court  below. 

We  think  the  court  erred  in  sustaining  defendant's  mo- 
tion for  a  directed  verdict  and  in  rejecting  testimony  and, 
for  those  errors,  the  cause  is  Reversed  and  Remanded. 

Weaver,  C.  J.,  and  Deemer  and  Withrow,  JJ.,  concur. 


The  City  op  Boone,  Appellee,  v.  A.  J.  Caby,  et  al.,  Appellees, 
and  The  First  National  Bank  of  Denison,  Appellant 

Municipal  corporations:    contract  fob  improvements:    application 
1    of  payments.    Where  the  contract  for  a  public  improvement  re- 
served to  the  city  the  right  to  retain  funds  due  the  contractor  and 
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apply  the  same  to  the  payment  of  claims  for  labor  and  material,  an 
assignment  by  the  contractor  of  his  earnings  to  secure  repayment 
of  borrowed  money  would  not  defeat  the  rights  of  such  claimants; 
and,  after  adopting  a  resolution  to  withhold  the  issuance  of  further 
warrants,  a  deposit  in  court  of  the  amount  due  the  contractor  for 
the  purpose  of  paying  such  claims  did  not  affect  the  preference  right 
of  such  claimants  to  the  fund. 

Same:  priobity  of  claims.  Under  a  contractor's  bond  indemnifying 
2  the  city  against  claims  for  injuries  due  to  the  contractor's  negli- 
gence, the  city  could  rightfully  apply  funds  due  on  the  contract  to 
the  payment  of  a  judgment  against  the  contractor  for  injury  to  as 
employee,  and  an  assignee  of  certificates  issued  for  the  improvement, 
and  held  as  security  for  borrowed  money,  could  not  complain. 

Appeal  from  Boone  District  Court. — Hon.  C.  G.  Lee,  Judge. 

Monday,  December  15,  1913. 
The  opinion  states  the  case.    Affirmed. 
Church  &  McCuUy,  for  appellant. 

J.  J.  Snell,  D.  O.  Baker,  Stevens,  Fry  dk  Stevens,  John  W. 
Jordan,  and  Dunshee  &  Haines,  for  appellee. 

Weaver,  C.  J. — The  city  of  Boone  by  its  proper  officers 
let  to  A.  J.  Gary  a  contract  for  the  construction  of  a  sewer. 
The  agreed  price  of  the  work  was  $36,531.11.  About  the  time 
the  work  was  completed  Gary  found  himself  involved  in 
financial  difficulties,  being  largely  indebted  for  labor  and 
materials  employed  in  the  construction  of  the  sewer,  and  for 
money  borrowed  by  him  in  prosecuting  the  enterprise.  A 
judgment  in  the  sum  of  $1,500  had  also  been  rendered  against 
him  for  personal  injuries  sustained  by  one  Reed  through  the 
negligence  of  Gary  in  carrying  on  said  work.  By  the  terms 
of  the  contract  it  had  been  agreed  that  if  before  final  settle- 
ment was  made  between  the  city  and  the  contractor  it  should 
appear  that  the  latter  had  failed  to  pay  for  labor  and  material 
used  in  constructing  the  sewer,  the  city  was  authorized  to 
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"withhold  warrants  or  certificates  in  such  amount  as  will 
satisfy  such  claims. "  Acting  upon  this  stipulation,  the  city 
council  did  adopt  a  resolution  electing  to  withhold  warrants 
and  certificates  due  the  contractor  in  such  amount  as  should 
be  necessary  to  meet  the  claims  for  labor  and  material.  Many 
such  claims  were  presented.  The  First  National  Bank  of 
Boone  had  advanced  a  large  sum  of  money  to  Gary  for  the 
use  in  the  work,  and  held  as  collateral  security  for  its  repay- 
ment Gary's  order  upon  the  city  for  all  sums  earned  by 
him  on  said  contract  and  also  held  sewer  certificates  issued 
by  the  city  to  the  amount  of  $25,000.  The  surety  upon 
Gary's  bond,  which  indemnified  the  city  against  liability 
for  damages  for  personal  injuries  sustained  by  any  per- 
son by  reason  of  Gary's  negligence,  also  presented  a 
claim,  demanding  that  the  Beed  judgment  above  men- 
tioned be  paid  from  the  moneys  due  Gary  and  still  in 
the  hands  of  the  city.  There  were  still  other  claims 
presented  for  groceries,  supplies,  board  bills,  and  other 
incidental  debts  due  from  Gary,  but  not  of  a  character  to  be 
classed  as  claims  for  material  or  labor  entering  into  the  con- 
struction of  the  sewer.  It  further  appears  that  Gary  had 
borrowed  a  considerable  sum  of  money  from  the  First  National 
Bank  of  Denison,  Iowa,  and  secured  the  same  by  an  order 
drawn  on  the  First  National  Bank  of  Boone  for  the  delivery  of 
"sewer  certificates  when  received  from  the  city  of  Boone,  Iowa, 
their  proportion  of  moneys  to  be  advanced  by  them  amount- 
ing to  about  $11,000.00  of  the  certificates  assigned  to  you  as 
collateral,"  which  order  was  indorsed  "Accepted"  by  the 
Boone  bank.  The  city,  in  view  of  the  multiplicity  of  claims 
and  the  controversies  arising  over  matters  of  alleged  prefer- 
ence, instituted  this  action  in  equity,  making  all  claimants 
defendants,  and,  bringing  the  remainder  of  the  contract  price 
of  the  sewer  into  court,  asked  a  decree  directing  its  proper 
distribution.  The  defendants,  or  most  of  them,  appeared  and 
presented  their  several  claims.  The  trial  court,  having  heard 
the  evidence  on  all  the  numerous  issues  joined,  found  and 
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decreed :  First.  That  the  amount  earned  by  Gary  under  his 
contract  was  $36,531.11.  Second.  That  the  city  had  properly 
paid  to  or  for  Gary  to  apply  on  said  sum  the  aggregate  amount 
of  $29,293.14,  leaving  in  its  hands  an  unpaid  remainder  of 
$7,237.97.  Third.  This  remainder  the  court  directed  should  be 
applied :  First,  to  the  payment  of  the  costs  of  this  proceeding, 
amounting  to  $111.55;  second,  to  claims  for  material  and 
labor,  aggregating  $3,976.69,  with  interest ;  third,  to  payment 
of  the  Reed  judgment  and  interest  and  costs,  taxed  at  $174.05  ; 
fourth,  to  the  payment  of  the  claim  of  the  First  National  Bank 
of  Denison,  and  thereafter  to  the  payment  of  certain  junior 
claims,  which  we  need  not  particularize.  From  this  decree 
the  First  National  Bank  of  Denison  alone  appeals. 

I.  The  appellant  first  complains  that  the  city  council, 
after  adopting  a  resolution  to  withhold  the  issuance  of  further 
certificates  and  warrants  on  the  Gary  contract  in  order  to 
«    „  make  payment  of  claims  for  labor  and  ma- 

1.  Municipal  *  * 

coSSctTIforS :  ter*al  entering  into  the  construction  of  the 
ISpfication1-18 :  8®w«r,  did  not  retain  said  sum  in  its  own 
of  payments,      possession,  or  use  it  for  the  payment  of  such 

claims,  but  deposited  it  in  court,  and  brought  this  action  to 
have  its  distribution  judicially  determined.  We  think  there 
is  nothing  in  this  action  of  the  city  or  city  council  of  which 
the  appellant  can  justly  complain.  The  right  to  so  retain  the 
money  and  apply  it  to  the  payment  of  claims  for  labor  and 
material  was  expressly  reserved  in  the  contract  and  no  assign- 
ment by  Gary  of  his  earnings  under  the  contract  to  secure  or 
repay  his  indebtedness  for  borrowed  money  could  operate  to 
defeat  that  right.  See  District  v.  Mardis,  106  Iowa,  295.  In 
other  words,  an  assignment  by  Gary  of  his  earnings  under  the 
contract  for  which  certificates  or  warrants  had  not  already 
been  issued  was  necessarily  subject  to  the  right  of  the  city  to 
withhold  such  warrants  and  certificates  and  apply  the  money 
due  the  contractor  to  the  payment  of  the  specified  class  of 
claims.  If,  having  withheld  the  payment  to  the  contractor  for 
this  purpose,  the  city  found  itself  confronted  with  a  multitude 
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of  claims,  and  especially  if  those  claims  were  in  excess  of  the 
funds  in  its  hands  applicable  thereto,  or  if  the  claimants  were 
contending  among  themselves  over  doubtful  questions  of 
priority  or  preference,  we  see  no  reason  why  it  could  not,  by 
appropriate  action,  bring  the  fund  into  court,  and,  having 
impleaded  all  the  rival  claimants,  ask  the  court  to  decree  its 
proper  application.  Code,  section  3103.  The  city  did  with- 
hold the  issuance  of  warrants  and  certificates  against  the 
remainder  of  the  fund  in  its  hands,  and  when  it  comes  into 
court  with  that  fund  in  its  hands  expressing  its  readiness  to 
have  the  same  applied  to  such  claims  as  may  be  entitled  to 
share  therein,  it  is  within  its  rights,  and  we  can  see  no  reason 
for  saying  that  this  preference  which  the  contract  gave  to  per- 
sons holding  claims  for  labor  and  material  was  in  any  manner 
removed  or  lost. 

But  the  appellant  says  that  neither  the  trial  court  nor  the 
city  required  the  holders  of  these  claims  to  perfect  them  under 
the  provisions  of  Code,  section  3102,  which  provides  for  prefer- 
ence to  subcontractors  upon  a  work  of  public  improvement 
who  properly  file  and  give  notice  of  their  claims.  But  we 
think  the  rights  of  the  laborers  and  materialmen  in  this  case 
do  not  depend  upon  their  compliance  with  that  provision,  and 
the  city  was  not  required  to  insist  upon  compliance  with  it. 
The  right  to  make  payment  of  such  claims  was  reserved  in 
the  contract.  In  other  words  the  right  is  contractual — not 
statutory.  The  city  in  such  case  is  bound  only  to  take  care 
that  the  debts  it  thus  assumes  to  pay  for  the  contractor  are 
bona  fide  claims  for  labor  or  material,  and  if  this  be  done, 
other  creditors  who  are  thus  postponed  suffer  no  wrong. 
Counsel  argue  this  feature  of  the  case  on  the  theory  that  this 
provision  of  the  contract  was  intended  solely  as  a  protection 
to  the  city  against  the  assertion  or  enforcement  of  claims 
under  the  statute  above  cited.  We  do  not  so  construe  the 
agreement.  It  was  the  right  of  the  city  in  letting  the  contract 
to  insure,  so  far  as  practicable,  that  the  money  which  became 
due  to  the  contractor  should  be  applied  to  the  payment  of  its 
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own  citizens  and  others  who  furnished  the  labor  and  materials 
necessary  to  make  the  improvement.  Having  made  such  con- 
tract, it  may  possibly  be  that  it  was  not  bound  to  exercise  the 
right  so  reserved,  but  having  exercised  it,  and  having  called 
upon  the  laborers  and  materialmen  to  present  their  claims  for 
adjustment,  then,  if  not  before,  the  holders  of  such  claims 
acquired  a  right  to  the  fund  so  withheld  for  their  benefit;  and, 
as  we  have  already  said,  the  rights  of  neither  city  nor  claimant 
were  waived  or  lost  by  bringing  the  matter  into  court  for 
adjustment 

II.  It  will  be  observed  that  Gary  had  received  and  put 
up  as  collateral  with  the  Boone  bank  $25,000  in  sewer  certifi- 
cates, Gary's  order  given  to  the  Denison  bank  was  not  an 
order  on  the  city,  but  on  the  Boone  bank,  and  seems  to  have 
contemplated  that  the  latter  bank  would  release  some  of  its 
collateral  to  the  former.  The  debt  to  the  Boone  bank  was 
something  over  $20,000,  and  after  satisfying  this,  as  we  have 
already  noted,  it  turned  the  remainder  over  to  the  Denison 
bank.  It  is  not  clear  just  how  this  transaction  puts  the 
Denison  bank  in  position  to  assert  any  right  to  recover  from 
the  city.  True  the  Boone  bank  held  something  in  the  nature 
of  an  assignment  or  order  from  Gary  for  all  his  earnings  under 
the  contract,  and  it  had  accepted  Gary 's  order  for  certificates 
in  favor  of  the  Denison  bank.  But  the  assignment  or  order  to 
the  Boone  bank  was  confessedly  a  matter  of  security  only  for 
its  advances  or  loans  to  Gary.  So  far  as  appears,  no  more  than 
$25,000  in  certificates  were  ever  delivered  under  this  order, 
and  this  amount  proved  enough  to  pay  the  debt  in  full,  with  a 
remainder  of  over  $4,000,  of  which  the  Denison  bank  got  the 
benefit.  The  collateral  having  served  its  purpose,  and  the 
debt  it  secured  having  been  paid,  it  is,  to  say  the  least,  a  mat- 
ter of  doubt  whether  the  Boone  bank  had  any  legal  right  to 
call  on  the  city  for  additional  certificates  for  no  other  purpose 
than  to  turn  them  over  to  the  Denison  bank  in  satisfaction  of 
the  order  which  it  had  accepted.  But  the  defendant  being 
the  only  appellant,  that  matter  is  perhaps  not  directly  involved 


Dec.  1913]  City  op  Boone  v.  Caby.  701 

in  this  consideration  except  as  it  bears  upon  the  inquiry 
whether  appellant  has  suffered  any  prejudice  by  the  decree 
entered  below.  The  court  did  recognize  appellant  as  having 
an  equity  to  be  protected,  and  allowed  its  claim  subject  only 
to  the  preference  given  to  the  costs  of  the  case,  the  claims  for 
labor  and  material,  and  the  Reed  judgment. 

As  we  have  already  indicated,  the  priority  given  to  the 
claims  of  laborers  and  materialmen  must  be  upheld.  So  also 
as  to  the  Eeed  judgment.  The  bond  given  by  Gary  expressly 
bams  •  riorit  ^de1111^6*!  the  city  against  such  claims,  and 
of  claims.  duty  to  itself,  as  well  as  to  the  surety  on  the 

bond,  required  it  to  apply  the  money  in  its  hands  to  the  satis- 
faction of  that  claim.  We  find  no  reason  for  disturbing  the 
order  of  priority  fixed  by  the  court  for  the  payment  of  claims. 

III.  There  is  a  suggestion  in  the  record  that  the  sum 
withheld  by  the  city  and  brought  into  court  does  not  represent 
the  full  amount  due  and  unpaid  to  Gary,  but  we  find  no  evi- 
dence upon  which  we  would  be  justified  in  reaching  such  a 
conclusion. 

Counsel  further  seems  to  think  that  while  as  between 
Gary  and  the  city  the  latter  would  be  justified  in  withholding 
the  amount  of  the  Reed  judgment,  yet  that  in  some  way  the 
appellant's  right  has  "intervened,"  and  that  judgment  should 
have  been  rendered  for  this  item  against  the  surety  company, 
thus  increasing  by  that  amount  the  sum  left  to  apply  on  appel- 
lant 's  claim.  In  our  judgment  this  cannot  be.  The  appellant, 
a  general  creditor,  could  not  thus  acquire  any  intervening 
rights  which  would  disturb  or  change  the  relation  existing  be- 
tween Gary  and  his  surety  and  the  city  which  was  the  obligee 
in  the  bond.  The  utmost  effect  of  the  order  or  assignment 
under  which  appellant  claims  would  be  to  place  it  in  Gary's 
stead.  The  stream  cannot  rise  above  its  source,  and  if  Gary 
could  not  successfully  object  to  the  payment  of  the  judgment 
from  the  funds  in  the  city's  hands,  the  appellant  as  his 
assignee  cannot  object. 

The  record  is  not  entirely  clear  as  to  some  of  these  details, 
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but  we  think  it  is  sufficiently  shown  that  all  the  materials  did 
enter  into  the  construction  of  the  ditch,  that  the  claims  have 
not  been  paid,  and  that  the  court  did  not  err  in  allowing  them. 
The  decree  of  the  trial  court  is  Affirmed. 

Deemer,  Gaynor,  and  Withrow,  JJ.,  concur. 


L.    H.    Wiar,    Appellee,   v.    Wabash   Railroad    Company, 

Appellant. 

Railroads:     crossing  accident:     evidence:     harmless  error.    Where 

1  plaintiff,  injured  at  a  railway  crossing  by  a  collision  of  his  auto- 
mobile with  defendant's  train,  showed  that  he  exercised  ordinary 
care  to  avoid  the  accident  after  discovering  the  approaching  train, 
evidence  that  he  was  skilled  in  handling  engines,  if  erroneously 
admitted,  was  not  prejudicial. 

Same:     evidence!     conclusion.    The  inquiry  of  a  witness  whether  an 

2  engine  whistled  between  public  crossings  calls  for  the  statement  of 
a  fact,  and  his  negative  answer  is  competent  evidence. 

Same:     evidence:     cross  examination.     Where  the  baggage  man  on 

3  the  train  which  collided  with  plaintiff  testified  that  the  engine 
whistled  several  times  on  approaching  the  town  at  which  plaintiff 
was  injured,  his  cross-examination  as  to  other  engine  signals  on 
the  trip  was  proper,  for  the  purpose  of  testing  his  power  of  observa- 
tion and  recollection. 

Same:     crossing  accident:     statute:     instruction.     It  is  the  duty 

4  of  one  operating  an  automobile  to  have  his  machine  under  control 
when  approaching  a  railroad  crossing,  independent  of  the  statute 
requiring  him  to  do  so  at  highway  crossings,  bridges,  etc.;  and  as 
the  statute  has  but  a  remote  application,  if  any,  to  railway  cross- 
ings, failure  to  instruct  concerning  its  applicability  to  the  facts  in 
this  case  was  not  erroneous,  especially  as  no  instruction  on  the 
proposition  was  asked. 

game:    negligence:    instruction:     sufficiency.    The  instruction  as 

5  given  in  this  case  defining  the  duty  of  the  railway  company  con- 
cerning the  giving  of  signals  and  the  operation  of  the  train  on 
approaching  the  crossing  in  question,  is  held  to  properly  submit 
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*         the  issue  of  negligence,  and  was  not  objectionable  as  being  abstract 
rather  than  concrete. 

Practice:     motion  for  directed  verdict:    .waiver.     A  motion  for  a 

6  directed  verdict  at  the  close  of  plaintiff's  evidence  is  waived  by 
defendant  proceeding  to  introduce  his  own  testimony. 

Same:    verdict:     conclusiveness*     Where  there  is  a  substantial  con- 

7  flict  in  the  evidence  the  verdict  will  not  be  disturbed  on  appeal, 
though  not  in  conformity  with  the  greater  number  of  witnesses. 

Railroads:    negative  and  positive  evidence.     The  testimony  of  wit- 

8  nesses  that  they  did  not  hear  signals  of  a  train  on  approaching  a 
crossing  is  not  purely  negative,  but  is  sufficient  to  create  a  conflict 
with  the  positive  testimony  of  other  witnesses  that  they  heard 
signals. 

Same:     contributory  negligence:     evidence.    Under  the  evidence  in 

9  this  case  the  question  of  whether  plaintiff  was  guilty  of  contributory 
negligence  in  approaching  the  crossing  was  for  the  jury. 

Verdict:    detiniteness.     A  verdict  for  a  definite  sum  and  interest  at 

10  six  per  cent  from  a  certain  date  is  not  void  for  uncertainty  in 
amount,  as  the  total  amount  allowed  is  a  mere  matter  of  computation. 

New  trial:     amendment  to  motion.    An  amendment  to  a  motion  for 

11  new  trial  filed  more  than  a  month  after  the  return  of  the  verdict 
comes  too  late,  and  in  the  instant  case  was  not  germane  to  any- 
thing in  the  original  motion. 


Appeal  from  Page  District  Court. — Hon.  Thomas  Arthur, 

Judge. 

Monday,  December  15,  1913. 

,  Action  at  law  to  recover  damages  for  injuries  received  by 
plaintiff  and  for  damages  done  to  an  automobile  resulting  from 
a  collision  with  one  of  defendant 's  passenger  trains  at  a  high- 
way crossing  in  the  northeastern  part  of  the  town  of  Coin,  in 
Page  County,  Iowa.  The  defendant  denied  all  negligence  and 
pleaded  contributory  negligence  on  the  part  of  the  plaintiff. 
On  the  issues  joined,  the  case  went  to  a  jury,  resulting  in  a 
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verdict  and  judgment  for  plaintiff  in  the  sum  of  $1,995,  with 
interest.    Defendant  appeals. — Affirmed. 

J.  L.  MinrUs  and  Jennings  &  Mattox,  for  appellant. 

Denver  L.  Wilson,  for  appellee. 

Deemeb,  J. — The  accident  occurred  on  the  evening  of 
August  21, 1909,  at  a  railway  crossing  known  as  the  "Weaver 
crossing,"  which  is  about  a  mile  north  of  the  depot  at  the  town 
of  Coin.  Plaintiff,  who  was  driving  an  automobile  in  which 
he  had  as  a  guest  one  Hutchinson,  while  attempting  to  cross 
this  crossing  going  in  an  easterly  direction,  was  struck  by  one 
of  defendant's  regular  trains,  known  as  No.  50,  en  route  from 
Omaha,  Neb.,  to  some  point  in  Missouri,  and  his  companion 
was  killed,  the  automobile  practically  destroyed,  and  plaintiff 
himself  cut,  bruised,  and  injured.  It  is  claimed  that  the  train 
was  running  at  an  unusual  and  dangerous  rate  of  speed; 
that  it  gave  no  signals  for  the  crossing;  that  the  right  of  way 
was  covered  by  weeds  and  brush  which  had  grown  so  high  as  to 
totally  obscure  the  approach  of  trains  to  the  crossing ;  and  that 
the  crossing  itself  had  become  out  of  repair  and  was  practi- 
cally impassable.  Plaintiff  alleges  that  he  took  the  usual  or 
more  than  the  usual  precautions  and  was  guilty  of  no  negli- 
gence on  his  part.  All  these  allegations  were  denied  by  the 
defendant,  and  it  specifically  pleaded  contributory  negligence 
on  the  part  of  the  plaintiff. 

As  we  understand  it,  the  only  negligence  submitted  to  the 
jury  was  the  question  as  to  whether  or  not  defendant's  em- 
ployes  gave  proper  signals  of  the  approach  of  the  train.  All 
other  matters  alleged  were  treated  as  secondary  to  this  one 
main  question  and  as  perhaps  haying  some  bearing  thereon, 
but  not  as  primary  grounds  of  negligence.  The  instructions 
themselves  will  be  considered,  so  far  as  necessary  in  a  subse- 
quent part  of  this  opinion.  Fourteen  errors  are  assigned,  and, 
to  such  as  are  regarded  as  material  or  controlling,  we  shall 
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give  oar  attention.    The  attached  plat  will  aid  in  understand- 
ing the  ease. 


This  plat,  the  top  of  which  is  to  the  north,  shows  the 
highway  upon  which  the  plaintiff  was  traveling;  the  way  in 
which  it  approaches  and  crosses  the  railway;  the  Weaver 
crossing;  and  the  town  of  Coin.  There  is  also  another  crossing 
shown  on  the  map,  known  as  "  Whit  more  \"  which  is  about  a 
half  mile  north  of  the  Weaver  crossing.  The  other  railway 
shown  on  the  map  is  the  Chicago,  Burlington  &  Quincy,  but 
it  crosses  the  defendant 's  tracks  and  runs  cast  and  west.  It 
erossLS  the  Wabash  tracks  by  an  overhead  bridge  which  is 
something  like  thirty  feet  above  the  rails  of  defendant 's  tracks. 
The  ground  to  the  north  of  this  crossing  and  on  the  west  aide 
of  defendant's  tracks  is  high,  and  it  is  claimed  was  so  cov- 
ered by  timber  and  weeds  at  the  time  of  the  aceident  that  one 
Vol.  IK  U.— 45 


706  Wiar  v.  Railroad  Co.  [162  Iowa 

going  north  on  the  highway  leading  to  the  Weaver  crossing 
could  not  see  an  approaching  train  until  he  was.  within  fifteen 
ieet  of  the  west  rail  of  the  defendant's  tracks.  The  crossing 
is  near  the  foot  of  a  hill,  which  runs  nearly  three  miles  to 
the  north  of  the  crossing,  and  the  curvature  in  the  track  is 
rather  sharp,  as  the  plat  indicates.  The  train  which  struck  the 
plaintiff  was  coming  from  the  north  and  west,  and  plaintiff 
was  going  north  with  his  machine  from  the  town  of  Coin,  in- 
tending to  cross  the  railway  at  the  Weaver  crossing.  It  is 
also  contended  that  the  crossing  was  bad  because  of  a  washout 
of  dirt  from  the  east  rail  of  the  track,  leaving  a  drop  off  of 
from  six  to  ten  inches  deep.  What  is  known  as  the  "Gibson 
corner"  (not  marked  on  the  plat)  is  from  280  to  300  feet 
west  of  the  Weaver  crossing,  and  the  road  is  slightly  down- 
grade from  this  corner  to  the  defendant's  tracks.  There  is 
also  a  bridge  in  the  highway,  not  shown  by  the  map,  300  or 
400  yards  south  of  the  Gibson  corner.  Plaintiff  drove  over 
this  bridge,  went  to  the  Gibson  corner,  and  thence  eastward  to 
the  Weaver  crossing,  where  he  was  struck  by  the  train.  The 
train  came  coasting  down  the  hill,  no  smoke  or  steam  escaping 
from  the  engine,  and  as  plaintiff  claims,  at  the  rate  of  sixty 
miles  an  hour,  without  any  signals  or  warning  sounds  being 
made  within  a  mile  of  the  crossing.  He  says  that  his  view  of 
the  train  was  obstructed  by  reason  of  the  topography  of  the 
ground  between  him  and  the  train  and  because  the  inter- 
vening  hill  or  rise  in  the  ground  was  covered  by  timber  and 
by  brush  and  weeds,  and  that  notwithstanding  diligence  on 
his  part,  both  in  the  handling  of  his  machine  and  in  looking 
and  listening  for  the  approach  of  the  train,  he  did  not  see  it 
until  he  was  within  four  or  five  feet  of  the  tracks,  it  then 
being  from  fifty  to  one  hundred  feet  away,  and  that,  not- 
withstanding every  effort  on  his  part,  he  was  struck  by  the 
train. 

I.    The  first  errors  complained  of  relate  to  rulings  on 
the  admission  and  rejection  of  testimony.    A  witness,  over 
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defendant's  objections,  was  permitted  to  testify  that  hp  con- 
sidered plaintiff  good  in  the  handling  of  en- 
*"  S^M?n|Da<ii-     gines.     The  object  in  introducing  the  testi- 
luSmieas  ence '   mony  is  not  clearly  shown.    It  was  doubtless 

proper  to  show  that  plaintiff  was  a  skilled  me- 
chanic in  fixing  the  amount  of  his  damages;  but  it  was  not 
proper  for  plaintiff  to  show  that  he  was  skilled  in  the  hand- 
ling of  engines  for  the  purpose  of  having  the  jury  infer  that 
he  was  careful  at  the  time  of  the  accident.  However,  it  doubt- 
less was  competent  on  plaintiff's  theory  that,  after  seeing  the 
engine  and  train  approaching,  he  used  ordinary  care  to  avoid 
the  accident,  and  his  skill  in  handling  the  engine  might  have 
had  some  bearing  upon  that  question.  But  the  answer  of 
the  witness  that  he  considered  the  plaintiff  good  in  the 
handling  of  engines  was  perhaps  not  as  explicit  as  it  should 
have  been,  and  the  court  might  well  have  excluded  it  on 
any  theory.  On  the  other  hand,  we  do  not  see  how  any 
prejudice  could  have  resulted  from  failure  to  exclude  it. 
The  question,  at  any  rate,  was  a  very  collateral  one  and 
could  have  had  no  bearing,  upon  the  case,  save  as  we  have 
indicated. 

Plaintiff  was  asked  whether  the  engine  whistled  between 

the   Whitmore   and    the   Weaver   crossings, 

2*  fence-  con-        *&&  he  said  it  did  not.    The  question  called 

elusion.  £op  a  f  ^  ftnd  ^  witneM  Bmmed  tQ  ^^ 

it.    The  weight  of  his  testimony  was  for  the  jury,  and  the 
answer  was  not  a  conclusion. 

A  man  by  the  name  of  Teel,  who  was  a  baggageman  on 
the  train  which  struck  the  plaintiff,  testified  for  the  de- 
fendant as  to  the  sounding  of  four  whistles  as  the  train  ap- 
proached the  town  of  Coin  on  the  evening  in 

*  dence:  cron      question.'  On  cross-examination,  over  def end- 
examination.  ,        . 

ant  s  objections,  plaintiff's  counsel  was  per- 
mitted to  ask  him  about  other  signals  made  by  the  engine 
on  this  trip  on  its  passage  from  Council  Bluffs  to  Coin.  This 
line  of  examination  was  clearly  admissible  to  test  his  powers 


^ 
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of  observation  and  recollection.  So  much  for  the  rulings 
on  evidence. 

II.  General  complaint  is  lodged  against  the  instruc- 
tions, and  of  some  of  them  in  particular.  The  main  point  is 
that  the  court  failed  to  refer  to  section  1571-h  of  the  Code 
Supplement,  which  reads  as  follows: 

No  person  shall  operate  a  motor  vehicle  on  a  public  high- 
way at  a  rate  of  speed  greater  than  is  reasonable  and  proper, 
having  regard  to  the  traffic  and  use  of  the  highway,  or  so  as 
to  endanger  the  life  and  limb  of  any  person.  .  .  .  Upon 
approaching  a  crossing  of  intersecting  public  highways,  or  a 
bridge,  or  a  sharp  curve,  or  a  steep  descent,  and  also  in  tra- 
versing-such  crossing,  bridge,  curve  or  descent,  a  person  op- 
erating a  motor  vehicle  shall  have  it  under  control  and  operate 
it  at  a  rate  of  speed  less  than  hereinbefore  specified,  and  in  no 
event  greater  than  is  reasonable  and  proper,  having  regard 
to  the  traffic  then  on  such  highway  and  the  safety  of  the  public. 

We  do  not  see  that  it  has  any  bearing  upon  the  case, 
save  as  it  requires  the  operator  to  have  his  machine  under 
control  in  certain  instances  and  to  operate  it  no  faster  than 

was  reasonable  and  proper,  having  regard  to 

4.  Same:  cross-  r     F 

stf tutcec-d IS-1 :      ^e  safety  °'  tlie  puMic.     This  was  incum- 
structiok  bent  on  pkjntif^  notwithstanding  the  statute 

which  has  but  a  remote  application,  if  any  at  all,  to  rail- 
way crossings.  Plaintiff  was  obliged  to  use  reasonable  and 
ordinary  care  in  approaching  the  crossing,  not  only  for  his 
own  safety,  but  the  safety  of  the  public  as  well.  The  de- 
fendant asked  no  instruction  upon  the  proposition  that  the 
statute  applied,  and,  as  it  does  not  do  so  in  terms,  there  was 
no  error  in  failing  to  instruct  with  reference  thereto. 

Instruction  No.  8  is  complained  of.    It  reads  as  follows: 


The  plaintiff  claims  that  the  defendant  company,  through 
its  employees,  was  negligent  in  that  it  allowed  the  train  in 
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question  to  approach  the  crossing,  where  the  accident  occurred, 
6.  eumb:  negii-      noiselessly,  without  signals  or  warnings,  and 
B?fs«£i,nie"  at  a  high  rate  of  speed.    Now,  there  is  no  pjsi- 
nciency.  tive    provision  of  law    requiring   signals  or 

warnings  of  the  approach  of  a  train  to  a  crossing,  excepting 
that  above  set  out  requiring  the  sounding  of  the  whistle  twice, 
sharply,  at  least  sixty  rods  before  reaching  the  crossing,  and 
the  ringing  of  the  bell  continuously  thereafter  until  the  cross- 
ing is  passed.  There  is  no  law  limiting  the  rate  of  speed  at 
which  trains  may  be  run  at  places  like  the  crossing  in  ques- 
tion. It  cannot  be  said  as  a  matter  of  law  that  any  rate  of 
speed  would,  in  and  of  itself,  be  negligence.  But  the  defend- 
ant company  was  required  to  so  run  and  manage  its  train  as 
it  approached  the  crossing  in  question,  and  to  give  such  sig- 
nals on  the  approach  of  its  train  to  the  crossing  as  would  pro- 
tect persons  passing  over  said  crossing  from  unnecessary 
danger,  when  such  persons  were  using  reasonable  care  on  their 
part  by  a  vigilant  use  of  their  senses  of  sight  and  of  hearing 
to  learn  of  the  approach  of  the  train  and  to  avoid  injury.  If 
it  appears  from  the  evidence  that  at  the  time  in  question,  by 
reason  of  obstructions  along  the  highway  or  defendant's  right 
of  way  preventing  those  approaching  the  crossing  on  the  high- 
way from  seeing  or  hearing  the  approach  of  the  train  from 
the  northward,  and  that  by  reason  of  the  speed  at  which  the 
defendant's  train  approached  the  crossing,  ordinary  care  and 
prudence  on  defendant's  part  in  protecting  persons  who  were 
attempting  to  pass  over  said  crossing  from  unnecessary  danger 
required  that  signals  other  and  additional  to  those  required 
by  the  statute  should  be  given  so  as  to  warn  persons  near  the 
crossing  of  the  approach  of  the  train  and  enable  them  to  avoid 
injury  when  exercising  reasonable  care  on  their  part,  then  it 
was  the  duty  of  the  defendant  company  to  give  such  addi- 
tional signals,  and  a  failure  so  to  do  would  be  negligence.  But, 
as  before  stated,  it  cannot  be  said  that  any  rate  of  speed  in 
approaching  the  crossing  in  question  would  be,  in  and  of  itself, 
negligence.  And  it  cannot  be  said  that  the  defendant  com- 
pany was  required  by  law  to  give  any  signals  other  or  different 
from  those  provided  by  the  statute  as  the  train  approached  the 
crossing,  unless  by  reason  of  obstructions  to  seeing  and  hear- 
ing the  train  as  it  approached  the  crossing  and  the  speed  at 
which  the  train  approached  the  crossing,  and  sufeh  additional 
signals  were  necessary  in  order  to  protect  persons  approaching 
the  crossing  from  unnecessary  danger  from  the  approach  of 
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the  train,  when  such  persons,  upon  their  part,  were  exercising 
reasonable  care  by  a  vigilant  use  of  their  senses  of  sight  and 
hearing  to  observe  and  know  of  the  approach  of  the  train  to 
the  crossing.  If  it  appears  from  the  evidence  that  the  signals 
required  by  the  statute  (that  is,  the  sounding  of  the  whistle 
twice,  sharply,  at  least  sixty  rods  before  reaching  the  crossing, 
and  the  ringing  of  the  bell  continuously  thereafter  until  the 
crossing  was  passed)  were  sufficient  to  apprise  persons  of  the 
approach  of  the  train,  when  such  persons  were  exercising  rea- 
sonable care  upon  their  part  in  looking  and  listening  for  the 
train,  then  the  law  would  not  require  that  the  defendant  should 
give  any  other  or  additional  signals  to  those  required  by  the 
statute.  And  negligence  cannot  be  imputed  to  the  defendant 
company  by  reason  of  the  speech  at  which  it  runs  its  train  at 
the  crossing,  if  in  approaching  the  crossing  it  gave  such  signals 
or  warnings  of  the  approach  of  the  train  to  the  crossing  as 
were  reasonably  sufficient  to  apprise  persons  approaching  the 
crossing  of  the  approach  of  the  train  to  the  crossing  so  that 
such  persons  could  avoid  injury  by  the  exercise  of  reasonable 
care  upon  their  part.  What  signals  were  in  fact  given  by  the 
employees  of  the  defendant  in  charge  of  said  train  as  the  train 
approached  the  crossing,  and  whether  they  were  sufficient, 
when  considering  the  surroundings  at  the  crossing  and  the 
speed  of  the  train,  to  apprise  persons  approaching  the  crossing 
of  the  approach  of  the  train,  so  that  such  persons  could  avoid 
injury  by  vigilant  use  of  their  senses  of  sight  and  hearing, 
are  all  questions  of  fact  to  be  decided  by  you  from  all  of  the 
evidence  bearing  thereon.  Unless  it  does  appear  from  the  evi- 
dence that  the  employees  of  the  defendant  in  charge  of  the 
train  in  question  failed  to  give  the  statutory  signals  or  failed 
to  give  such  signals  additional  thereto  as  ordinary  prudence 
would  have  dictated  were  necessary  in  order  to  apprise  per- 
sons approaching  the  crossing  of  the  approach  of  the  train  in 
time  so  that  such  persons  could  avoid  injury  by  the  exercise 
of  reasonable  care  upon  their  part,  then,  in  my  judgment,  the 
evidence  will  fail  to  show  negligence  upon  the  part  of  the  de- 
fendant in  this  case,  and  in  that  event  your  verdict  should  be 
for  the  defendant. 

We  do  not  exactly  understand  the  criticism  made  of 
this.  It  seems  to  us  to  fairly  cover  the  case  even  from  de- 
fendant's standpoint!  and  no  error  is  pointed  out  which 


Dec.  1913]  Wiab  v.  Railroad  Co.  711 

would  justify  its  condemnation.  The  instruction  has  sup- 
port in  Kinyon  v.  Railroad  Co.,  118  Iowa,  349 ;  Bruggemcm  v. 
Railroad  Co.,  147  Iowa,  187.  See,  also,  Baltimore  &  0.  B.  B. 
v.  Oriflith,  159  U.  S.  603  (16  Sup.  Ct.  105,  40  L.  Ed.  274). 

The  general  complaint  of  the  instructions  that  they 
were  abstract  rather  than  concrete,  academic  instead  of  prac- 
tical, and  that  they  did  not  fairly  cover  the  case  is  without 
merit. 

III.  At  the  conclusion  of  plaintiff's  testimony,  and 
again  at  the  conclusion  of  all  the  evidence,  defendant  moved 
for  a  directed  verdict,  and  these  motions  were  both  over- 
6    practicd-  ruled.    The  first  ruling  was  waived  because 

Srertedfver-  defendant  did  not  rest  thereon  but  proceeded 
diet :  waiver.  ^  introduce  its  own  testimony.  The  second 
was  not  waived,  and,  as  the  same  points  are  made  in  the 
motion  for  a  new  trial,  they  will  next  be  considered.  The 
propositions  are:  First,  that  there  was  no  evidence  of  any 
negligence  on  the  part  of  the  defendant ;  and,  second,  that  the 
testimony  conclusively  shows  that  plaintiff  was  guilty  of 
contributory  negligence. 

On  the  issue  of  negligence  (that  is,  as  to  failure  to 
blow  the  whistle  or  ring  the  bell  after  the  signal  had  been 
given  for  the  Whitmore  crossing,  and  as  to  the  condition 

7.  same  :  verdict :  °*  ^e  wee^s  an<*  brush  upon  the  right  of  way, 
'  conclusiveness/    &nd  ag  to  the  obstructions  to  a  view  of  a  train 

approaching  the  crossing  or  of  the  engineer  in  seeing  one  at 
or  approaching  the  crossing  as  he  approached  it  with  his 
train),  the  testimony  is  in  sharp  and  irreconcilable  conflict. 
The  greater  number  of  witnesses  seem  to  be  with  the  de- 
fendant ;  but  it  is  not  our  province,  on  appeal,  to  settle  such 
conflicts.  These,  under  our  system,  are  for  a  jury.  If  this 
were  not  so,  a  jury  would  have  no  function  to  perform. 

Defendant  contends  that  plaintiff's  testimony  on  the 
question  of  negligence  was  all  negative  in  character,  and 
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that  its  testimony  was  all  positive,  and  that  positive  should 
8    railroads-        always    outweigh    negative   testimony.    The 

ne 

DO 

de 


2o£ti*ee  ew-d      trouble  with  this  argument  lies  in  the  first 
nce  premise.     The  testimony  for  plaintiff  under 


our  cases  was  not  purely  negative  in  character.  See  Selen- 
sky  v.  R.  R.  Co.,  120  Iowa,  113 ;  MackeraU  v.  R.  JR.  Co.,  Ill 
Iowa,  549.  Again  there  was  a  sharp  dispute  in  the  testimony 
regarding  the  speed  of  the  train,  but  here  again  the  ques- 
tion was  for  a  jury. 

As  to  contributory  negligence  of  the  plaintiff,  the  same 
ft    Q.M. observations  may  be  made.     Plaintiff's  ver- 

V.   dame:    con-  " 

l5enw?evtg"      si°n    °f   the   affair   fr0m    the    time   he    turned 

dence*  at  the  Gibson  corner,  where  it  is  conceded, 

as  we  understand  it,  that  he  could  not  have  seen  the  ap- 
proaching train,  was  as  follows: 

We  were  going  about  twelve  miles  an  hour  when  we 
turned  the  corner.  While  going  up  to  the  corner,  I  was  pay- 
ing attention  to  the  car  and  was  driving.  I  wasn't  engaged  in 
conversation.  I  wasn't  talking  or  laughing.  I  spoke  once  to 
my  companion  in  the  automobile.  Was  no  laughing  or 
loud  talking.  I  don't  know  whether  or  not  there  was 
any  bell  ringing  on  any  railroad  engine  on  the  Wabash 
track  at  that  time  within  a  radius  of  a  half  mile.  I  did 
not  hear  a  bell.  When  I  got  to  the  corner  that  evening,  as 
I  turned  around  the  corner  I  shut  the  gasoline  off  the  car  and 
let  it  coast  down  hill  and  held  it  with  the  brake.  I  had  regular 
pneumatic  tires.  The  surface  of  this  highway  at  this  crossing 
was  in  good  condition,  just  as  smooth  as  the  floor,  no  rough 
places  to  speak  of,  no  chucks,  bumps,  or  anything.  The  car 
didn't  make  any  noise.  There  wasn't  any  exhaust.  I  had  the 
fire  shut  off  going  down  that  hill.  It  made  no  noise  going  to 
the  crossing.  Well,  we  turned  the  corner  about  twelve  miles 
an  hour,  and  I  slowed  down  on  the  way  to  about  four  miles  an 
hour  until  down  about  the  crossing.  I  had  a  speedometer  on 
the  car.  Had  observed  the  speeds  we  were  making  at  various 
times.  The  speedometer  was  located  on  the  dashboard  in  front 
of  me.  When  we  got  within  fifteen  feet  of  the  west  rail  we 
were  going  at  a  good  fast  walk  of  an  ordinary  man.  I  looked 
where  I  could  see  the  track  and  kept  watching  and  looking  for 
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a  train  both  ways  up  and  down  the  Wabash  track.  We  turned 
at  the  corner  and  started  down  the  hill  and  I  kept  watching 
to  see  if  there  was  a  train  coming.  We  wasn  't  talking  at  all.  I 
listened  for  the  train  all  the  way  down.  When  I  got  to  the 
edge  of  the  right  of  way  I  kept  watching  up  and  down  the 
track.  Up  the  track  mostly  to  see  if  there  was  a  train  coming. 
Listening  all  the  time  and  wasn't  talking.  Looked  to  see  if 
there  was  a  train  coming.  I  didn't  know  the  weeds  had  grown 
up  along  the  track  so  high  as  they  was ;  in  fact,  I  didn  't  know 
there  was  weeds  there,  and  I  didn 't  know  there  was  what  you 
call  a  dangerous  crossing  if  you  slowed  up  and  watched  for 
the  train.  I  hadn  't  been  over  that  crossing  that  evening,  but 
I  had  been  the  day  before.  No,  I  didn't  notice  there  were 
weeds  that  day.  I  don't  know  whether  the  weeds  were  high 
enough  to  exclude  the  view  of  an  approaching  train.  I  had 
been  over  that  crossing  the  afternoon  before  that  day.  I  no- 
ticed a  kind  of  jump-off  on  the  east  side  of  the  east  rail  where 
the  dirt  had  been  worn  away  six  or  eight  inches.  When  I  got 
within  thirty  feet  of  the  west  rail  I  was  listening  and  looking 
up  the  track  to  see  if  a  train  was  coming.  I  suppose  I  looked 
down  the  track.  When  I  got  within  twenty  feet  of  the  west 
rail  I  kept  watching  up  the  track,  listening  for  bell  or  whistle. 
Heard  nothing.  I  didn't  hear  a  train  whistle  at  any  time  com- 
ing down  the  hill.  I  didn't  hear  a  bell  at  any  time.  When 
within  fifteen  feet  of  the  west  rail  I  looked  up  the  track  and 
kept  watching.  Didn't  see  a  train  coming.  Listened  all  the 
time.  No  sound  of  bell  or  whistle.  When  I  got  within  ten  feet 
of  the  track  I  looked  up  the  track  and  kept  watching  all  the 
time  and  listening.  Heard  and  seen  nothing.  The  auto  and  I 
were  making  no  noise.  We  weren  't  talking.  Hutchinson  never 
said  a  word  from  the  corner  down  to  the  crossing.  Never 
spoke.  Q.  What  did  you  do,  when  you  arrived  within  about 
six  feet  of  the  crossing,  with  reference  to  looking  or  listening? 
A.  Well,  I  was  beginning  to  pay  attention  to  the  crossing 
ahead  in  the  road,  for  I  knew  I  had  a  bad  place  to 
cross,  and  I  paid  attention  to  the  crossing  as  well  as 
trying  to  look  for  the  train.  Q.  Did  you  look?  A.  I  did. 
Looked  and  listened,  heard  and  saw  nothing.  Wasn't  making 
any  noise.  It  was  a  quiet  summer  evening.  My  hearing  is 
supposed  to  be  good.  Never  had  any  trouble.  I  discovered 
the  train  approaching  me  that  evening  when  the  front  rim  of 
the  front  wheel  of  my  automobile  was  about  four  feet  from 
the  west  rail  of  the  Wabash  track,  near  as  I  can  guess.    The 
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train  was  between  fifty  and  one  hundred  feet  up  the  track,  aa 
near  as  I  can  estimate,  when  I  first  saw  it.  I  heard  no  noise. 
The  track  there  above  the  crossing  is  straight,  I  suppose,  about, 
oh,  a  little  over  eighty  rods,  maybe  further.  It  is  straight 
until  above  the  Whitmore  crossing.  There  it  curves  to  the 
west.  Where  it  curves  toward  the  west  above  the  Whitmore 
crossing,  there  is  a  hill  to  the  west  and  south  of  the  railway. 
The  edge  of  the  crossing  is  out  probably  one  and  one-half  to 
two  feet  outside  of  the  rail,  so  that  when  I  first  discovered  the 
train  I  was  within  two  or  three  feet  of  the  edge  of  the  cars  as 
it  would  pass  along.  Well,  when  I  first  saw  the  engine,  I  first 
started  to  stop,  started  to  reach  for  the  emergency  brake.  I 
seen  if  I  stopped  then  would  stop  the  car  on  the  track,  and  I 
thought  my  only  salvation  was  to  get  across,  so  I  had  my  hand 
— my  foot  on  the  throttle  and  opened  the  throttle  on  the  engine 
and  started  across.  I  put  my  foot  on  the  throttle  in  order  to 
give  it  more  power.  That  started  it  ahead.  It  picked  up  speed 
as  soon  as  I  opened  the  throttle.  Well,  I  did  it  all  in  an  in- 
stant. I  couldn't  tell  how  long.  It  just  rushed  through  my 
mind,  and  as  soon  as  I  saw  it  I  started  for  the  brake  and  I 
knew  if  I  stopped  I  would  stop  on  the  track.  The  best  thing 
I  could  do  was  to  press  down  on  the  throttle  and  open  the  car. 
It  picked  up  speed  as  soon  as  I  opened  the  car.  I  don't  know 
whether  I  was  on  the  track  when  the  train  struck  the  auto- 
mobile. I  know  it  struck.  I  know  that  much  about  it  I  had 
a  top  on  the  automobile  that  night.  The  top  was  up,  and  I 
was  on  the  south  side  as  we  went  east,  handling  the  wheel.  My 
companion  sat  on  the  front  seat  on  the  left  side.  He  possibly 
weighed  one  hundred  and  thirty-five  or  one  hundred  and  forty 
pounds.  His  height  was  probably  five  feet  four  or  six  inches.  I 
couldn't  say  how  many  bows  there  were  in  that  top.  Probably 
three.    Just  one  on  the  left  side  in  front 

There  were  no  other  eyewitnesses,  save  some  who  were 
at  the  Chicago,  Burlington  &  Quincy  Railroad  depot,  some 
four  hundred  or  five  hundred  feet  northwest  of  the  Weaver 
crossing,  and  they  did  not  pretend  to  see  plaintiff  when 
struck,  although  they  heard  the  train  coming  on  the  de- 
fendant's road.  These  witnessses  did  not  see  the  automobile 
after  it  had  passed  the  Gibson  corner. 

Except  some  testimony  as  to  the  topography  of  the 
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ground,  this  is  the  entire  testimony  on  the  question  of  con- 
tributory negligence,  and  we  think  it  made  a  case  for  a  jnry. 
IV.    The  verdict  was  in  this  form :    ' '  We,  the  jury,  find 
for  the  plaintiff,  L.  H.  Wiar,  and  fix  the  amount  of  his  dam- 

10  VBHDicr-  a*eB  at  $*>995,  and  interest  at  6  per  cent. 
'  deflnitenei.  interest  per  annum  from  December  21, 1909. 9 ' 
The  complaint  made  of  it  first  appears  in  an  amendment  to 
the  motion  for  a  new  trial  which  was  filed  more  than  a  month 
after  the  verdict  was  returned.  The  only  complaint  then 
made  was: 

(1)  The  verdict  returned  by  the  jury  and  which  was 
filed  March  4,  1912,  does  not  find  in  any  definite  sum  for  the 
plaintiff  and  is  void  for  uncertainty. 

(2)  The  jury  ignored  the  instructions  of  the  court, 
which  instructions  required  that  they  find  a  definite  sum,  if 
they  should  find  for  the  plaintiff,  in  that  they  return  as  their 
verdict  finding  that  the  plaintiff's  damages  were  in  the  sum  of 
$1,995,  'and  interest  at  6  per  cent,  interest  per  annum  from 
December  21,  1909. ' 

We  do  not  regard  this  as  tenable.  The  interest  was 
manifestly  not  included  in  the  verdict;  and  to  find  the  total 
amount  allowed  was  a  mere  matter  of  computation,  and  this 
the  clerk  or  the  court  might  make.  Stevens  v.  Campbell,  6 
Iowa,  538;  Helphrey  v.  Railroad  Co.,  29  Iowa,  480. 

Under  our  previous  holdings,  the  amendment  to  the  mo- 
tion came  too  late  in  any  event.    Dutton  v. 
amendment  '      Seevers,  89  Iowa,  302.    The  amendment  was 
to  m°aon-         not  in  this  respect  germane  to  anything  cov- 
ered  by  the  original  motion.    The  motion  to  strike  appellee's 
amended  abstract  is  overruled. 

Finding  no  prejudicial  error,  the  judgment  must  be, 
and  it  is  Affirmed. 

Weaves,  C.  J.,  and  Gaynor  and  Withrow,  JJ.,  concur. 
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Arista  Blair,  Appellant,  v.  Frank  Fritz,  et  al,  Appellees. 

Exemptions:     head  of  family:    burden  of  proof.    To  establish  an 

1    exemption  as  the  head  of  a  family,  it  must  appear  that  at  the  time 

of  the  levy  the  claimant  was  in  fact  the  head  of  a  family  and  that 

the  property  levied  upon  was  habitually  used  by  him  in  earning 

his  living. 


flame:    head  of  family:   evidence.    An  adult  child  may  be  the 

2  of  a  family  if  he  controls,  supervises  and  manages  the  affairs  of 
the  household  with  an  obligation  resting  upon  him  to  do  so;  but 
ordinarily  if  either  the  father  or  mother  be  living  he  or  she  will  be 
considered  the  head  of  the  family.  In  the  instant  case  the  evidence 
is  held  to  show  that  the  widowed  mother  rather  than  the  adult  sob 
was  the  head  of  the  family,  and  the  son  was  not  therefore  entitled 
to  the  exemptions  claimed. 

Same:     notice  of  ownership.     Notice  of  ownership  of  property  is  not 

3  material  to  the  determination  of  an  action  to  recover  possession  of 
the  property  as  exempt,  where  no  such  issue  was  made  in  the  plead- 
ings, and  the  creditor  gave  the  sheriff  a  sufficient  indemnifying 
bond. 

Appeal  from  Carroll  District  Court. — Hon.  F.  M.  Powers, 

Judge. 

Monday,  December  15,  1913. 

Action  to  recover  the  possession  of  a  horse,  buggy,  har- 
ness, and  lap  robes  from  the  defendants,  who  are  the  sheriff 
and  deputy  sheriff  of  Carroll  county,  and  one  Anderson, 
who  was  a  judgment  creditor  of  the  plaintiff.  Plaintiff  al- 
leged that  the  property  was  exempt  from  execution.  This 
the  defendant  denied ;  and  on  this  issue,  as  well  as  some  col- 
lateral ones,  the  case  was  tried  to  the  court,  without  a  jury, 
resulting  in  a  judgment  for  defendants,  and  plaintiff  ap- 
peals.— Affirmed. 

Brown  McCrary,  for  appellant. 
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E.  A.  Wissler,  for  appellees. 

Deemer,  J. — Some  motions  have  been  submitted  with 
the  case,  which,  in  view  of  the  final  conclusion  reached,  will 
not  be  considered. 

The  merits  involve  but  a  single  question  of  mixed  law 
and  fact,  and  that  is :  Was  the  property  in  question  exempt 
from  execution  Y  L.  T.  Anderson,  one  of  the  defendants,  held 
a  judgment  against  the  plaintiff  herein,  Arista  Blair,  for  the 
sum  of  $119  and  costs,  which  judgment  was  rendered  by  the 
district  court  of  Carroll  county,  Iowa,  on  February  13,  1910. 
On  July  10,  1912,  an  execution  issued  on  said  judgment  to 
the  sheriff  of  Carroll  county,  which  was  delivered  to  the 
deputy  sheriff  for  service.  Pursuant  to  said  execution,  the 
property  in  question,  consisting  of  a  horse,  buggy,  harness, 
and  lap  robes,  was  levied  upon  and  taken  possession  of  by 
this  deputy  in  the  name  of  his  principal.  After  the  levy, 
plaintiff  gave  notice  to  both  the  deputy  and  the  sheriff  that 
he  claimed  the  property  as  exempt ;  and,  as  the  officers  failed 
to  return  it  to  him,  he  commenced  this  action  of  replevin, 
and  thereafter  a  stipulation  was  made  between  the  parties 
as  to  the  custody  of  the  property,  pending  the  trial.  Plain- 
tiff claimed  that,  although  a  single  man,  he  was  the  head  of 
a  family,  and  that  he  used  the  property  in  question  for  the 
purpose  of  supporting  himself  and  to  aid  in  obtaining  a  live- 
lihood. The  defendants  denied  that  the  plaintiff  was  the 
head  of  a  family  and  denied  that  the  property  was  exempt. 
These  were  the  only  issues  in  the  case,  although  defendants 
in  argument  claim  that  no  sufficient  notice  was  served  upon 
them  of  plaintiff's  claim  to  the  property  before  he  began 
this  suit. 

In  order  to  establish  his  claim  of  exemption,  plaintiff 
.   _  must  show  that  at  the  time  of  the  levy  he  was 

1.  Exemptions:  ' 

ny*d  b^?™*     t*ie  kead  °'  a  *am*ly  an(^  *bat  *^e  property, 
of  proof.  taken  under  the  writ,  was  used  by  him  habitu- 

ally for  the  purpose  of  earning  his  living.     (The  question  as 
to  the  exemption  of  the  horse  alone  is  not  in  the  case.) 
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A  family  is  a  collection  of  persons  living  under  one  roof* 
having  one  head  or  management;  and  the  head  of  a  family 
is  the  one  who  controls,  supervises,  and  manages  the  affairs 

of  the  household.    FuUerion  v.  Sherill,  114 
2"  SPSiuJ?*      Iowa,  511 ;  Emerson  v.  Leonard,  96  Iowa,  311 ; 
evidence.  y>wn  v  Reynolds,  52  Iowa,  431.    The  rela- 

tion existing  among  the  group  must  be  of  a  permanent  and 
domestic  character.  A  mere  abiding  together  temporarily 
as  ejtrangers,  or  for  convenience,  there  being  no  legal  or 
moral  obligation  on  the  part  of  one  to  support  the  others, 
and  with  no  supervisory  power  on  the  part  of  any  one,  does 
not  make  the  group  a  family.  If  the  parties  are  related  by 
blood  and  either  the  father  or  mother  be  alive,  he  or  die 
will  ordinarily  be  considered  the  head  of  the  family,  although 
in  such  a  case  it  may  be  shown  that  an  adult  child  was  in 
fact  the  head  of  a  particular  family.  Plaintiff's  claim  here 
is  that,  although  he  was  unmarried,  he  was  the  head  of  a 
family,  consisting  of  himself,  his  widowed  mother,  and  per- 
haps an  older  married  brother  and  his  wife.  The  house  in 
which  the  parties  live  is  owned  by  the  mother,  and  she  gets 
a  pension  of  $12  per  month,  which  she  uses  for  her  sup- 
port She  bought  groceries  in  her  own  name,  but  claims  that 
plaintiff  at  times  gave  her  money  to  pay  upon  these  bills. 
The  other  brother  furnished  items  for  the  family  from  time 
to  time,  as  did  the  plaintiff.  Just  prior  to  the  levy  in  this 
case,  plaintiff  was  working  upon  a  farm  about  three  miles 
from  Glidden  (where  the  mother  resided),  and  he  used  the 
horse  and  buggy  to  drive  to  and  from  his  work.  From  his 
earnings  he  paid  $50  on  the  purchase  price  of  the  property 
and  gave  his  mother  something  like  $42  during  the  year 
1911.  The  mother  did  the  housework  about  the  home  and, 
as  we  have  seen,  generally  bought  groceries  in  her  own  name. 
She  also  testified  that  when  she  wanted  goods  she  some- 
times gave  the  money  to  her  son,  and  he  went  "down  in" 
town  and  purchased  them.  The  other  brother  at  times  con- 
tributed to  the  support  of  the  mother  and  when  able  paid 
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board  to  her  while  at  home.  The  board  was  not  paid  to 
plaintiff,  nor  were  any  contributions  made  to  him  by  the 
brother.  The  trial  court  may  well  have  found  that  plaintiff 
had  no  supervisory  power  or  control  over  the  mother's  af- 
fairs, and  that  practically  all  that  he  did,  aside  from  living 
with  her,  was  to  make  small  contributions  to  her  from  time 
to  time  as  he  had  the  ability  and  disposition  to  do  so. 

Ordinarily  where  a  widow  occupies  a  homestead,  wi{h 
an  adult  child  or  children,  she  is  regarded  as  the  head  of 
the  family,  although  she  may  yield  this  to  one  of  the  sons, 
and  if  she  does  so,  and  the  son  in  fact  becomes  the  head  and 
has  and  exercises  supervisory  of  managerial  powers,  he  may, 
in  virtue  of  that  relation,  claim  exemptions,  as  if  he  were  in 
fact  the  head  of  a  family  of  his  own.  But  he  has  to  estab- 
lish such  headship  as  against  a  presumption  to  the  contrary. 

The  case  was  tried  to  the  court,  without  a  jury,  and  its 
findings  have  the  same  effect  as  the  verdict  of  a  jury.  That 
being  true,  we  are  constrained  to  hold  that  the  judgment  has 
such  support  that  we  are  not  justified  in  interfering  there- 
with. 

Regarding  the  sufficiency  of  the  notice  of  plaintiff's 
ownership  served  upon  the  officers  before  the  commence- 
ment of  the  action,  it  is  enough  to  say :    First,  that  no  such 

3  samu*  notice  ^ssue  was  ma<*e  by  the  pleadings;  second, 
of  ownership.  the  recor(i  sh0W8  that  the  defendant  Ander- 
son gave  an  indemnifying  bond  to  the  sheriff  and  his  deputy, 
signed  by  a  sufficient  surety,  so  that  the  notice  answered  its 
purpose.  Ayers  v.  Produce  Co.,  101  Iowa,  141.  Plaintiff 
also  claims  that  under  the  authority  of  Upp  v.  Neuhring,  127 
Iowa,  716,  no  notice  was  necessary  because  the  property  was 
exempt  or  claimed  to  be  exempt  from  execution.  That  case 
does  so  hold,  and  it  need  only  be  stated  in  this  connection 
that  there  may  be  some  doubt  regarding  the  correctness  of 
that  decision  because  of  a  change  in  the  statute  by  the  Code 
of  1897  not  noticed  in  the  opinion  filed  in  that  case.    Atten- 
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tion  is  called  to  the  matter  at  this  time  to  the  end  that  the 
rule  be  left  open  for  future  investigation. 

On  the  whole  record,  we  are  constrained  to  hold  that 
there  was  no  error  justifying  a  reversal,  and  the  judgment 
must  be,  and  it  is  Affirmed. 

Weaver,  C.  J.,  and  Gaynor  and  Withrow,  JJ.,  concur. 


Margaret  Beirness,  Appellant,  v.  City  of  Missouri  Valley, 

Appellee. 

Municipal     corporations:       sidewalks:       negligence:       proximate 

1  cause.  The  charge  of  negligence  on  the  part  of  a  city  in  per- 
mitting snow  and  ice  to  remain  upon  a  sidewalk  in  a  rough  and 
uneven  condition,  was  eliminated  from  the  case  where  the  undis- 
puted evidence  showed  that  plaintiff  had  passed  over  that  portion  of 
the  walk  before  she  fell,  and  that  her  fall  was  from  a  different  con- 
dition of  the  walk  at  another  place,  as  the  negligence  charged  was 
not  shown  to  have  been  the  proximate  cause  of  the  accident. 

Same:     sidewalks:     constructive  notice.    Evidence  that  from  one  to 

2  three  days  previous  to  plaintiff's  injury  there  had  been  a  slight 
thaw  followed  by  a  freeze  causing  the  icy  surface  of  the  walk 
where  plaintiff  fell,  was  not  sufficient  in  lapse  of  time  to  charge 
the  city  with  notice  of  the  condition. 

Same:     negligence.    Upon  the  formation  of  a  thin  film  of  ice  upon  a 

3  sidewalk,  which  it  is  practically  impossible  to  remove,  the  city  may 
wait  for  a  change  in  temperature  to  remedy  the  condition  without 
being  guilty  of  negligence. 

Same:     notice  of  defects.    Notice  to  a  city  official  of  a  defect  in  a 

4  sidewalk,  which  did  not  reach  the  condition  complained  of  by  plain- 
tiff, was  not  of  controlling  importance. 

Same:     sidewalks:    grade:     negligence.   An  established  street  grade 

5  constitutes  a  grade  for  that  portion  of  the  street  occupied  by  side- 
walks; but  it  cannot  be  said  as  a  matter  of  law  that  a  failure  to 
construct  the  walk  at  such  grade  was  negligence,  in  this  action  for 
injuries  alleged  to  have  resulted  from  the  improper  grade  in  eon- 
junction  with  other  causes. 
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Same:    negligence:    proximate   cause.    To   recover   for   an   injury 

6  caused  by  a  slippery  sidewalk  on  the  ground  that  it  was  not  built 
to  grade,  it  must  appear  that  but  for  the  change  from  the  estab- 
lished grade  the  injury  would  not  have  occurred.  In  the  instant 
case  the  variance  between  the  established  grade  and  that  upon  which 
the  walk  was  built  was  such  as  to  make  it  a  mere  matter  of  specula- 
tion whether  the  accident  would  have  happened  but  for  such 
variance,  and  it  cannot  be  held  to  have  been  a  contributing  cause 
to  plaintiff's  injury. 

Same.    A  claim  of  negligence  based  upon  the  construction  of  a  walk, 

7  with  a  surface  so  smooth  as  to  be  dangerous  to  pedestrians,  is  not 
sustained  by  evidence  showing  that  plaintiff's  injury  resulted  from 
an  icy  condition  of  the  walk. 

Same:     evidence.    Where  a  failure  to  remove  snow  and  ice  from  a  side* 

8  walk  was  not  shown  to  have  been  A  contributing  cause  to  plaintiff's 
injury,  refusal  to  admit  in  evidence  an  ordinance  of  the  city  re- 
quiring its  removal  within  a  certain  time  was  not  erroneous. 

Appeal  from  Harrison  District  Court.— Hon.  O.  D.  Wheeler, 

Judge. 


Monday,  December  15,  1913. 

Action  to  recover  damages  for  injury  resulting  from  a 
fall  on  an  icy  sidewalk.  The  trial  court  directed  a  verdict 
for  the  defendant,  and  plaintiff  appeals. — Affirmed. 

Burke  &  Tamisiro  and  8.  H.  Cochran,  for  appellant. 

John  P.  Organ  and  C.  W.  Kellogg,  for  appellee. 

Withrow,  J. — The  appellant  received  certain  injuries 
as  the  result  of  a  fall  while  passing  along  a  sidewalk  in  the 
city  of  Missouri  Valley.  She  brought  action  to  recover  dam- 
ages, alleging  that  the  city  was  negligent:  (1)  In  permitting 
the  construction  and  maintenance  of  the  sidewalk  at  a  grade 
which  was  steeper  than  the  established  grade  of  the  street 

to  which  it  was  adjacent,  which  it  is  alleged  was  dangerous 
Vol.  162  Ia.— 46 


722  Beirness  v.  City  of  Missouri  Valley   [162  Iowa 

to  the  public  using  the  same.  (2)  In  constructing  the  walk 
in  this  climate  with  a  smooth  surface,  and  in  permitting 
snow  and  ice  to  remain  on  the  walk  in  violation  of  the  city 
ordinance,  in  violation  of  law,  and  in  permitting  snow  and 
ice  to  remain  on  the  walk  in  rough  and  uneven  surfaces. 
There  was  a  trial  to  a  jury  which  resulted  in  a  verdict  being 
directed  in  favor  of  the  defendant,  from  which  this  appeal 
is  taken  by  the  plaintiff. 

I.  Appellant's  accident  and  injury  occurred  about  8 :30 
o'clock  a.  m.  Wednesday,.  December  7,  1910.  On  the  preced- 
ing Sunday  and  Monday  there  had  been  a  fall  of  snow,  esti- 
mated by  witnesses  as  from  three  to  five  inches  in  depth.  On 
the  night  before  the  accident  there  had  been  an  additional 
snowfall  of  about  one-half  inch.  Between  Sunday  and  Tues- 
day evening  there  had  been  a  slight  thaw,  the  effect  of  which 
was  to  remove  some,  but  not  all,  of  the  snow  from  the  walk. 
In  the  center  of  the  walk,  which  was  of  concrete  structure,  a 
path  had  been  made  by  travelers  over  it.  The  effect  of  the 
travel  along  the  path  had  been  to  create  ridges  or  uneven 
conditions  raised  by  the  imprint  and  pressure  of  feet  in  the 
snow,  followed  by  freezing,  which  made  the  raised  places 
more  or  less  solid.  The  walk  was  sloping,  being  built  upon  * 
hillside;  the  grade  of  descent,  at  the  point  where  the  acci- 
dent occurred,  being  near  fifteen  per  cent.  At  the  time  of 
the  accident,  the  appellant  was  going  down  the  hill,  upon 
the  sidewalk. 

While  it  is  urged  that  the  accident  resulted  from  the 
combined  causes  of  the  rough  and  uneven  surface  of  the 
walk,  occasioned  by  the  snow  and  ice  upon  it,  in  connec- 
tion with  the  steep  grade  which  it  is  charged 
corporations:    ig  not  in  accordance   with  the  established 

8iuCWftlk8  I 

nroximate :        grade  of  the  street  at  that  point,  the  evi- 
<***>-  dence  shows  without  dispute,  and  it  there- 

fore must  be  taken  as  true,  that  appellant  had  passed  over 
the  part  of  the  walk  where  the  ridges  and  rough  surface  are 
claimed  to  have  been,  and  her  fall  resulted  from  stepping 
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upon  a  place  covered  by  the  snow  of  the  previous  night,  which 
under  the  pressure  of  her  weight  slipped  on  a  thin  coating 
of  ice  beneath,  occasioning  her  fall.  These  facts  remove  from 
the  case,  as  a  charge  of  negligence,  the  permitting  of  the 
snow  and  ice  to  remain  upon  the  walk  in  rough  and  uneven 
surface,  as  that  particular  condition  is  shown  to  have  had 
no  proximate  connection  with  her  fall. 

II.    The  testimony  of  the  appellant  and  her  husband 

was  to  the  effect  that  the  ice  upon  which  she  slipped  covered  a 

surface  about  the  size  of  a  hand,  by  her  described  as  "just 

2   sun*  side-       a  ^*^e  8Pot  °'  *ce#"   Where  she  fell  the  side- 

JtrSctwe0011"      wa^  was  ^are  ™  89°%  having  the  appear- 

notice.  ance  D£  -being  covered  with  sleet.    At  that 

place  the  snow  was  soft.  We  are  therefore  led  directly  to 
the  question  whether  the  spot  of  ice  at  the  particular  place 
where  the  accident  happened  is  shown  to  have  existed  for 
such  length  of  time  as  created  liability  for  failure  to  remove 
it.  The  evidence  shows  without  dispute  that  in  nearby  places 
the  walk  appeared  to  be  sleety.  There  is  no  evidence  of 
there  having  been  a  fall  of  sleet;  but  that  condition  is  ex- 
plained by  the  evidence  which  shows  that  between  Sunday 
and  Tuesday  evening  there  had  been  a  slight  thaw,  which 
followed  by  a  freeze  would  occasion  ice  surface  at  places 
where  the  water  rested  or  had  not  flowed  away.  We  do  not 
find  in  the  evidence  that  which  would  permit  us  or  warrant 
a  jury  in  the  conclusion  that  the  particular  icy  condition  at 
the  place  of  the  accident  had  existed  for  such  time  as 
charged  the  city  with  notice  of  it.  Tobin  v.  City  of  Water- 
loo, 131  Iowa,  75 ;  Ooodson  v.  City  of  Des  Moines,  66  Iowa, 
255. 

But  independent  of  the  question  of  notice,  actual  or  pre- 
sumed, it  has  been  held  that  when  cold  follows  a  melting  of 
m  snow,  causing  a  film  of  ice  upon  the  side- 

negligence.  walks  which  it  is  practically  impossible  to 
remove,  the  municipality  may,  without  being  guilty  of  negli- 
gence, wait  for  a  change  of  temperature  to  remedy  the  con- 
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dition.  28  Cyc.  1378 ;  Taylor  v.  Yonkers,  105  N.  Y.  202  (11 
N.  E.  642,  59  Am.  Rep.  492) ;  Luther  v.  Worcester,  97  Mas. 
268. 

There  is  in  the  record  evidence  which  tends  to  show 
that  prior  to  the  time  of  the  accident,  complaint  of  the 
a    o.~-      *.        condition  of  the  walk  had  been  made  by  a 

4.   Sahb:  notice  * 

of  defects.  citizen  to  an  official  of  the  city ;  but  even  if 
this  be  held  as  notice,  it  did  not  reach  the  condition  which 
is  the  controlling  one  in  this  case. 

III.  There  remains  the  question  whether  the  variance 
between  the  established  grade  of  the  street,  and  the  grade 
upon  which  the  sidewalk  was  built,  constituted  negligence 

which  caused  the  injury,  either  alone  or  con- 
5*  wauS':  negil-      currently  with  other  causes.    The  established 

gence-  grade  of  the  street   at  the   intersection  of 

Fifth  and  Huron  streets  was  64.50  and  at  the  intersec- 
tion of  Fifth  and  Superior  streets  it  was  112.60,  both 
above  the  plane  of  reference  here.  The  accident  occurred 
about  fifty  feet  north  of  the  intersection  of  Fifth  and  Huron. 
The  sidewalk  between  the  intersections  named  varied  from 
the  grade  of  the  center  of  the  street,  the  latter  being  at  a 
grade  of  thirteen  per  cent.,  and  the  sidewalk  at  a  grade  of 
14.79  per  cent.,  which  as  the  testimony  shows,  increases  the 
slant  of  the  sidewalk,  as  claimed  by  appellant,  7.6  feet  in 
180  feet,  or  about  one  inch  in  two  feet.  The  appellee  makes 
different  deductions  from  the  measurements,  but  for  our 
present  purpose  we  follow  the  claim  of  appellant.  It  is  the 
rule  that  an  ordinance  establishing  a  grade  for  the  center  of 
the  street  operates  to  establish  a  grade  for  that  portion  of  the 
street  occupied  by  sidewalks.  Qallaher  v.  Jefferson,  125  Iowa, 
324.  Such  was  expressly  required  by  an  ordinance  of  the 
defendant  city. 

Such  variance  arising,  does  it  follow  that  in  failing  to  fol- 
low the  established  grade  the  city  was  negligent  in  such  man- 
ner as  to  contribute  to  the  injury  of  the  appellant  T  We  have 
been  cited  to  no  case  holding  that  under  such  conditions,  where 
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the  sidewalk  is  a  permanent  structure,  negligence  arises  as  a 
matter  of  law  because  of  the  difference  between  established 
grade  and  structure.  Cases  cited  by  the  appellant  are  to  the 
effect  only  that,  where  the  manner  of  constructing  a  sidewalk 
was  such  that  it  did  not  afford  reasonable  safety  to  those  who 
might  pass  along  it,  the  question  of  negligence  is  for  the  jury. 
Ford  v.  DesMoines,  106  Iowa,  97.  Langkammer  v.  Manchester, 
99  Iowa,  295. 

But  assuming,  as  contended  by  appellant,  that  the  grade 
upon  which  the  walk  was  constructed  varied  to  the  extent 
shown  by  the  evidence  from  the  established  grade  of  the  street, 

can  it  be  said  that  such  difference  in  grade 
gene*!  proxi"  had  causal  connection  with  appellant's  in- 
«"•««*  juryt  The  suggestion  of  the  question  imme- 
diately  presents  the  difficulties  which  must  attend  its  solution, 
and,  as  applied  to  this  case,  a  question  almost  impossible  of  a 
reasonably  certain  or  fairly  probable  answer.  Upon  a  walk 
built  in  accordance  with  the  established  grade,  under  such  con- 
ditions and  circumstances  as  attended  the  accident  in  question 
it  cannot  be  said,  either  as  a  matter  of  law,  or  as  a  question 
upon  which  testimony  might  be  offered,  that  the  accident  would 
not  have  happened,  for  such  would  be  a  mere  conjecture,  in- 
capable of  definite  demonstration  as  a  probable  result.  To  have 
submitted  the  question  upon  the  claim  of  negligence  based  upon 
such  facts,  it  would  have  been  the  duty  of  the  trial  court  to 
instruct  the  jury  that  defendant  would  be  liable  if  it  found 
that  but  for  the  added  slope  in  the  sidewalk  the  injury  would 
not  have  been  sustained.  Langkammer  v.  Manchester,  supra. 
In  the  present  case  the  appellant  slipped  upon  the  snow- 
covered  ice.  That  was  the  operating  cause  of  her  fall.  It  is 
possible  the  increased  slope  of  the  walk  had  something  to  do 
with  it,  and  likewise  possible  that  it  did  not,  and  a  conclusion 
as  to  either  is  necessarily  a  matter  of  speculation,  without  the 
support  of  substantial  proof.  Under  such  conditions  the 
grade  slant  of  the  sidewalk  cannot  be  held  to  be  a  contributing 
cause  to  the  injury.     Taylor  v.  Yonkers,  supra;  Moore  v. 
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Abbot,  32  Me.  46;  Billings  v.  Worcester,  102  Mass.  329,  (3 
Am.  Rep.  460.) 

IV.  The  claim  of  negligence  based  upon  the  construction 
of  the  sidewalk  with  a  surface  so  smooth  as  to  be  dangerous 
to  pedestrians  is  without  support  as  applied  to  this  case,  for 

the  reason  that  it  is  not  shown  that  the  aeci- 
dent  resulted  from  such  condition,  but  rather 
from  the  snow-covered  ice. 

V.  Appellant  offered  in  evidence  the  ordinance  of  the 
city  of  Missouri  Valley  which  required  the  removal  of  snow 
from  the  sidewalks  within  twelve  hours  after  it  has  ceased  to 

8    samb-  'a^*    ^e  tr*a*  court  refused  to  admit  it  in 

evidence.  evidence,  and  error  is  based  upon  such  re- 

fusal. Because  of  the  conclusions  we  have  reached  as  stated 
above,  this  was  not  error,  as  the  failure  to  remove  the  snow 
within  a  reasonable  time  was  not  shown  to  have  been  a  con- 
tributing  cause  to  the  injury. 

We  agree  with  the  conclusion  reached  by  the  trial  court, 
and  its  judgment  is  Affirmed. 

Weaver,  C.  J.,  and  Gaynor  and  Deemer,  JJ.,  concur. 


Martha  Petitt,  Appellant,  v.  The  City  of  Belle  Plainb, 

Iowa,  Appellee. 

New  trial:    evidence:    construction.    On  the  question  of  whether 

1  debris  on  a  public  street,  alleged  to  have  caused  plaintiff's  injury, 
was  at  the  place  of  the  accident  at  and  prior  thereto,  evidence  of 
its  presence  in  the  street  without  reference  to  the  time  of  the  acci- 
dent can  not  be  construed  as  referring  to  a  time  prior  thereto,  to 
meet  the  ground  of  an  order  for  new  trial. 

Same:   instructions.    The  giving  of  wrong  instructions  as  applied  to 

2  the  evidence  is  ground  for  new  trial. 

Appeal  from  Benton  District  Court. — Hon.  Clarence 

Nichols,  Judge. 
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Monday,  December  15, 1913. 

Action  tor  damages  for  personal  injury  alleged  to  have 
been  caused  by  the  negligence  of  the  defendant  in  failing  to 
maintain  its  streets  in  a  reasonably  safe  condition.  There 
was  a  verdict  for  the  plaintiff.  Upon  motion  of  the  defendant, 
a  new  trial  was  granted.  From  such  order  the  plaintiff  has 
appealed. — Affirmed. 

C.  W.  E.  Snyder,  for  appellant. 

Ray  H.  Thompson,  for  appellee. 

Evans,  J. — The  order  of  the  trial  court  granting  a  new 
trial  was  as  follows : 

.  The  reporter  has  read  his  report  of  the  case  to  me,  and  I 
find  nothing  in  the  evidence  in  any  way  showing  or  tending  to 
show  that  the  defendant  city  knew  or  should  have  known  that 
debris  was  scattered  in  the  street  at  and  near  the  point  where 
plaintiff  suffered  her  injury.  Indeed,  there  is  nothing  to  show 
that  any  debris  was  in  the  street"  at  the  point  in  controversy 
for  any  length  of  time  before  the  injury,  much  less  that  de- 
fendant knew  or  should  have  known  thereof.  The  jury  was 
instructed  that  unless  the  defendant  knew  or  should  have 
known  that  debris  was  scattered  at  the  place  where  plaintiff 
was  injured,  or  should  have  known  it,  and  failed  to  move  it 
seasonably,  there  should  be  a  verdict  for  defendant.  The  find- 
ing of  the  jury  is,  therefore,  directly  in  conflict  with  the  in- 
struction mentioned,  and,  that  being  true,  the  verdict  cannot 
stand.  It  may  be  the  instruction  just  referred  to  was  not  a 
correct  statement  of  the  law,  but,  whether  correct  or  other- 
wise, it  was  the  duty  of  the  jury  to  follow  it,  and,  not  having 
done  so,  this  court  has  no  option  in  the  matter  but  must  set 
the  finding  of  the  jury  aside. 

The  instructions  of  the  trial  court,  to  which  reference  is 
above  made,  are  12  and  13,  as  follows : 

(12)  As  you  have  already  been  told,  the  negligence,  and 
the  only  negligence  relied  upon  by  the  plaintiff  herein,  is  the 
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failure  of  the  defendant  city  to  use  ordinary  care  to  maintain 
its  street  at  the  point  named  in  plaintiff's  petition,  as  the  point 
where  she  was  injured,  in  a  reasonably  safe  condition  for 
public  use  in  that  the  defendant  permitted  to  be  and  remain 
in  the  street  pieces  of  board  or  plank  with  nails  or  spikes  pro- 
truding through  the  same  which  rendered  said  street  unsafe 
and  dangerous  to  those  using  the  same.  The  undisputed  evi- 
dence shows  that  about  the  month  of  June,  1911,  the  defendant 
city  removed  a  plank  crossing  extending  west  across  the  street 
from  the  southwest  corner  of  lot  4  in  block  1  in  Daniel's  Sec- 
ond Addition  to  Belle  Plaine,  Iowa,  and  piled  the  same  north 
of  and  near  to  the  cistern  near  the  corner  of  said  lot  4;  and 
that  on  the  11th  day  of  September,  1911,  by  permission  of  the 
city,  the  planking  extending  over  and  past  the  east  end  of  said 
cistern  was  cut  off  and  piled  north  of  the  place  where  said 
crossing  was  piled.  There  is  no  evidence  in  this  case  that 
would  justify  the  jury  in  finding  that  plaintiff  was  injured  by 
coming  in  contact  with  any  part  of  the  pile  made  by  the  said 
crossing  or  pile  made  by  the  said  cistern  cover.  The  evidence 
does  show  that  the  plaintiff  was  injured  by  coming  in  contact 
with  a  piece  of  board  or  plank  through  which  a  nail  or  spike 
projected  that  was  separated  from  said  piles.  That  being  true, 
before  the  jury  will 'be  justified  in  finding  the  defendant  negli- 
gent, the  jury  must  find  that  the  defendant,  through  its  proper 
officers,  knew  that  the  pieces  going  to  make  up  said  pile  out  of 
said  old  crossing  or  the  pieces  going  to  make  up  the  pile  out  of 
said  cistern  top  so  cut  off  had  become  scattered  about  so  as  to 
render  said  street  dangerous  and  unsafe  for  public  travel  at  or 
before  the  time  plaintiff  was  injured,  or  pieces  going  to  make 
up  the  pile  from  said  crossing  or  the  pieces  going  to  make  up 
the  pile  from  the  cut-off  end  of  said  cistern  had  been  scattered 
around  so  as  to  render  said  street  unsafe  and  dangerous  for 
public  travel  and  had  remained  for  such  a  length  of  time  that 
the  city,  in  the  exercise  of  ordinary  care  and  reasonable  dili- 
gence on  its  part,  might  have  discovered  their  presence  in 
said  street  and  have  removed  the  same  prior  to  the  time  of  the 
plaintiff's  injury.  Notice  to  or  knowledge  of  the  councilmen 
of  the  defendant  city  is  notice  and  knowledge  of  the  defendant 
city.  If,  therefore,  you  find  that,  at  and  before  the  time  the 
plaintiff  was  injured,  a  member  or  members  of  the  city  council 
of  the  defendant  had  knowledge  of  the  fact  that  pieces  going 
to  make  up  the  pile  arising  out  of  the  said  street  crossing  or 


Dec.  1913]     Petitt  v.  City  op  Belle  Plaine.  729 

pieces  going  to  make  up  the  pile  arising  out  of  the  cut-off  end 
of  the  cistern  top  had  been  scattered  about  in  the  street  so  as 
to  render  said  street  unsafe  and  dangerous  for  public  use  and 
failed  to  exercise  diligence  to  remove  the  same  before  the  time 
the  plaintiff  was  injured,  then  you  would  be  justified  in  find- 
ing that  the  defendant  was  negligent  as  alleged  in  the  petition ; 
but,  if  you  do  not  find  such  knowledge  on  the  part  of  one  or 
more  of  the  councilmen  of  the  defendant  city,  then,  before 
you  can  find  the  defendant  guilty  of  negligence  on  the  allega- 
tions of  plaintiff's  petition  and  under  the  evidence  herein,  you 
must  find  that,  at  and  before  the  time  when  the  plaintiff  suf- 
fered her  injury,  pieces  going  to  make  up  the  pile  arising  out 
of  said-removed  crossing  or  pieces  going  to  make  up  the  pile 
arising  out  of  said  cut-off  cistern  top  had  become  scattered 
about  in  the  public  highway  and  permitted  to  remain  for  such 
a  length  of  time  before  the  plaintiff  was  injured  that  the  de- 
fendant, in  the  exercise  of  ordinary  care  and  diligence  on  its 
part,  should  have  known  of  the  existence  of  such  pieces  and 
with  reasonable  opportunity  to  remove  the  same.  If  the  plain- 
tiff has  so  established  by  a  preponderance  of  the  evidence,  then 
the  plaintiff  has  established  negligence  on  the  part  of  the  de- 
fendant. The  mere  fact  that  plaintiff  was  going  along  the 
highway  in  the  defendant  city,  and  that  while  so  doing,  even 
though  you  fii*d  that  she  was  in  the  exercise  of  ordinary  care 
on  her  part,  she  suffered  an  injury  of  which  she  now  com- 
plains, does  not  establish  negligence  on  the  part  of  the  defend- 
ant city,  but,  as  you  have  been  above  instructed,  the  negli- 
gence of  the  city  must  be  in  addition  to  the  exercise  of  care 
on  her  part,  and  the  fact  that  she  suffered  the  injury  of  which 
she  now  complains,  and  must  consist  of  proof  that  the  de- 
fendant failed  to  exercise  ordinary  care  on  its  part  after  it 
knew  of  the  dangerous  condition  of  the  street  or  after,  in  the 
exercise  of  ordinary  care,  it  should  have  known  of  such  dan- 
gerous condition  and  had  reasonable  opportunity  to  remove  the 
same.  The  fact,  if  you  find  it  is  a  fact,  that  pieces  from  either 
of  the  piles  arising  out  of  the  said  torn-up  crossing  or  arising 
out  of  the  said  cut-off  end  of  the  cistern  top  were  thrown  by 
some  third  person  or  persons  about  so  as  to  make  the  street 
dangerous  would  not  make  the  defendant  guilty  of  negligence 
unless,  after  such  pieces  were  so  thrown  about,  one  or  more  of 
the  councilmen  of  the  defendant  city  had  knowledge  thereof 
or  such  pieces  had  so  remained  thrown  about  for  such  a  length 
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of  time  that  the  city,  in  the  exercise  of  ordinary  care  on  its 
part,  should  have  learned  thereof  and  had  reasonable  oppor- 
tunity to  remove  the  same  before  the  time  of  plaintiff's  injury. 
(13)  Another  of  the  propositions  above  stated  to  you 
involves  for  your  consideration  and  determination  this  issue 
whether  or  not  negligence  on  {he  part  of  the  defendant,  if  any 
such  you  find  was  the  proximate  cause  of  the  plaintiff's  in- 
juries. The  burden  of  proof  is  upon  the  plaintiff  to  establish, 
by  a  preponderance  of  the  evidence,  not  only  her  freedom  from 
negligence  contributing  to  her  injury,  as  you  have  already 
been  instructed,  and  also  negligence  on  the  part  of  the  de- 
fendant in  the  respect  alleged  in  the  petition  as  to  which  you 
have  already  been  instructed,  but  the  plaintiff  must  also  show 
that  such  negligence  on  the  part  of  the  defendant,  if  any,  was 
the  proximate  (that  is,  the  direct  and  natural)  cause  of  plain- 
tiff 's  injuries.  The  negligence  of  the  defendant,  if  any  such 
there  was,  cannot  be  said  to  be  the  proximate  cause  of  the 
plaintiff's  injuries  unless  it  appears  from  the  evidence  that 
but  for  such  negligence  on  the  part  of  the  defendant  the  injury 
to  the  plaintiff  would  not  have  occurred.  If  the  plaintiff  has 
established  her  own  freedom  from  negligence  contributing  to 
her  injury,  and  that  the  defendant  was  negligent  in  the  respect 
mentioned  in  these  instructions,  and  that  the  plaintiff,  while 
passing  over  said  highway,  stepped  upon  a  nail  or  spike  pro- 
truding through  a  piece  of  board  or  plank  and  suffered  the 
injury  of  which  she  now  complains,  then  you  would  be  justi- 
fied in  finding  that  any  injury  the  plaintiff  suffered  by  reason 
of  stepping  upon  said  nail  or  spike  was  the  direct  and  proxi- 
mate result  of  the  negligence  of  the  defendant;  but  if  you  find 
that  the  presence  of  said  board  or  plank  with  the  protruding 
nail  or  spike  was  due  to  the  act  of  some  third  person  not  rep- 
resenting the  defendant  city  and  caused  by  its  being  thrown 
off  the  pile  arising  out  of  such  old  plank  crossing  or  the  pile 
arising  out  of  the  cut-off  end  of  the  cistern  top,  of  which  the 
defendant  did  not  have  knowledge,  and  which  had  not  been 
permitted  to  remain  in  the  street  before  the  plaintiff's  injury 
for  such  a  length  of  time  as  that  the  defendant  should,  in  the 
exercise  of  care  on  its  part,  have  known  of  the  same  and  re- 
moved it  before  the  time  plaintiff  suffered  her  injury,  then  no 
negligence  on  the  part  of  the  defendant  would  be  the  proxi- 
mate cause  of  the  plaintiff's  injury  but  the  wrongful  act  of 
some  third  person. 
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Instruction  12,  above  quoted,  contains  a  fair  resume  of 
the  salient  facts  in  the  record.  The  appellant  complains  of 
the  order  granting  a  new  trial  .upon  two  grounds. 

I.  It  is  contended  that  the  trial  court  was  in  error  in 
holding  that  there  was  no  evidence  to  show  that  there  was 
debris  in  the  street  at  the  place  of  the  accident  for  any  length 

of  time  prior  to  the  injury,  and  our  attention 

1 '  evidenced :       is  directed  to  the  evidence  of  the  witnesses,  as 
co    rue  on.      ^  ^^  ^  tke  abaftr^.     yye  have  gone 

through  this  evidence  with  much  care.  So  far  as  the  evidence 
relates  to  the  scattered  debris  upon  the  traveled  part  of  the 
street,  the  larger  part  of  it  relates  to  time  subsequent  to  the 
injury.  There  is  some  testimony  which  does  not  indicate 
whether  it  has  reference  to  a  time  prior  or  to  a  time  subsequent 
to  the  injury.  In  order  to  meet  the  ground  of  the  order  for  a 
new  trial,  such  testimony  would  have  to  be  construed  as  re- 
ferring to  a  time  previous.  We  would  not  be  justified  in  so 
construing  it. 

II.  It  is  next  urged  that  the  instructions  of  the  trial 
court  were  wrong  in  their  application  to  the  evidence  in  this 
case.    If  that  be  correct,  it  was  sufficient  reason  in  itself  for 

samb  •  granting  the  new  trial.    Dempsey  v.  City  of 

'  instruction*.       Dubuque,  150  Iowa,  260. 

In  view  of  the  state  of  the  record,  we  think  the  trial  court 
was  within  its  legal  discretion  in  ordering  a  new  trial,  and  its 
order  is  Affirmed. 

Weaver,  C.  J.,  and  Ladd  and  Preston,  JJ.,  concur. 


732  Rowley  v.  Clarke,  [162  Iowa 


John  W.  Rowley,  P.  L.  Davis,  W.  H.  Liming  and  Thomas  F. 
Keefe,  v.  George  W.  Clarke,  W  S.  Allen,  John  K 
Bleakly,  W.  C.  Brown  and  A.  H.  Davison,  Appellants. 

Statutes:    additional  capitol  grounds:     certificates   of  indebtesv 

1  ness:  constitutional  provisions.  The  certificates  of  indebted- 
ness which  the  Executive  Council  is  authorized  to  issue  by  the  Act 
of  the  35th  General  Assembly,  relating  to  the  purchase  of  addi- 
tional capitol  grounds,  were  not  Intended  to  supply  casual  deficits 
or  failure  of  revenues,  within  the  meaning  of  section  2  of  article  7 
of  the  Constitution  but  may  be  "for  expenses  not  otherwise  pro- 
vided for."  Those  expenses  authorized  to  be  incurred  in  the  set 
are  such  as  are  contemplated  in  the  section  of  the  Constitution 
referred  to;  that  is  extraordinary  or  unusual  expenditures  deemed 
necessary  beyond  the  period  for  which  ordinary  revenues  are  pro- 
vided. The  term  expenses  as  used  in  the  constitutional  provision 
for  which  a  debt  may  be  created  means  those  lawfully  incurred. 

Same:    state  expenses:    creation  of  debts:    levy  of  taxes.    The 

2  levy  of  a  tax  to  be  collected  in  the  future  does  not  constitute  a  pro- 
vision for  expenses  presently  created,  within  the  contemplation  of 
section  2,  article  7  of  the  Constitution;  and  the  mere  fact  that  a 
statute  authorizes  the  levy  of  future  taxes  to  discharge  a  present 
obligation  does  not  preclude  the  right  to  create  a  debt,  but  die 
statute  may  authorize  the  expense  to  be  incurred  and  at  the  same 
time  direct  the  issuance  of  evidence  of  indebtedness  and  provide 
for  a  future  tax  out  of  which  to  extinguish  the  debt. 

Same:    state   debts:    anticipation   of  taxes:    issuance  of  wab- 

3  rants.  Certificates  or  warrants  issued  by  the  state  in  anticipation 
of  and  payable  from  revenues  to  be  collected  within  the  biennial 
period,  do  not  create  a  debt  within  the  provision  of  the  constitu- 
tion regarding  the  creation  and  payment  of  debts  by  the  state 
government;  and  as  taxes  levied  by  the  state  within  that  period  are 
certain  to  become  available,  they  may  be  anticipated,  after  they 
have  been  levied,  by  the  issuance  of  certificates  or  warrants. 

Same:    capitol  extension  appropriation:    construction  of  statute. 

4  The  taxes  beyond  the  biennial  period  authorized  by  the  Capitol 
Extension  Act  of  the  35th  General  Assembly,  may  not  be  antici- 
pated by  the  issuance  of  certificates  or  warrants  exceeding  $250,- 
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000  for  expenses  incurred,  without  submitting  the  question  to  a 
vote  of  the  people. 

Same:  constitutional  law  :  construction  or  statutes.  Where  two 
5  constructions  of  a  statute  are  possible,  without  doing  violence  to 
the  language  of  the  act,  one  upholding  the  act  as  not  in  violation 
of  the  Constitution  and  the  other  denouncing  it  as  inconsistent 
therewith,  courts  should  assume  that  the  legislature  intended  the 
former,  and  so  construe  the  language  thereof  as  to  render  it  har- 
monious with  the  fundamental  law. 

Appeal  from  Polk  District  Court. — Hon.  J.  H.  Applegate, 

Judge. 


Monday,  December  5,  1913. 

Action  by^citizens  of  Van  Buren  and  Wapello  Counties 
to  enjoin  the  executive  council  of  the  state  from  purchasing 
certain  real  estate  and  from  issuing  interest-bearing  certifi- 
cates in  payment  thereof  as  authorized  by  chapter  fourteen 
of  the  Acts  of  the  Thirty-Fifth  General  Assembly.  Decree 
was  entered  enjoining  the  issuance  of  certificates  in  payment 
of  said  property;  otherwise  the  relief  prayed  was  denied. 
Both  parties  appeal,  that  of  defendants  being  first  perfected. — 
Reversed. 

George  Cosson,  Attorney  General,  Henry  E.  Sampson  and 
C.  A.  Bobbins,  Assistant  Attorneys,  0.  S.  Thomas,  Special 
Counsel,  and  Parker,  Parrish  &  Miller,  for  appellants. 

J.  C.  Mitchell  and  McNett  &  McNett  and  J.  C.  Calhoun 
and  Walker  cfe  McBeth,  for  appellees. 

Ladd,  J. — The  executive  council  of  the  state  consists  of 
the  Governor,  Secretary  of  State,  Treasurer  of  State,  and  the 
Auditor  of  State.  It  employs  a  secretary.  The  object  of  this 
action  is  to  enjoin  the  executive  council  as  such  and  each  mem- 
ber  thereof  from  acquiring  for  the  state  the  property  de- 
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scribed  in  and  issuing  the  certificates  authorized  by  chapter 
fourteen  of  the  Acta  of  the  Thirty-Fifth  General  Assembly, 
for  that,  as  is  contended,  the  provisions  thereof  are  in  viola- 
tions of  sections  two  and  five  of  the  seventh  article  of  the  Con- 
stitution of  the  state.  Section  two  of  the  act  in  question 
authorizes  and  directs  the  executive  council,  for  the  purpose 
of  extending  the  capital  grounds,  to  "purchase  from  time  to 
time  within  said  period  of  ten  years  any  or  all  of  the  real 
estate  not  already  owned  by  the  state ' '  appearing  on  the  an- 
nexed plat: 


I 
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Lots  1  to  6,  inclusive,  in  block  5,  four  lots  in  block  4,  and 
five  lots  in  block  7  belong  to  the  state  as,  of  course,  does  the 
tract  on  which  the  capitol  building  is  located.  The  purchase 
directed  is  of  all  other  lots  in  the  plat.  With  streets  vacated 
there  are  over  fifty  acres  in  all  and,  if  laid  out  and  improved, 
as  required,  in  accordance  with  the  Allison  Memorial  Com- 
mission plan  on  file  in  the  office  of  the  Secretary  of  State  made 
a  part  of  the  act  by  section  3,  the  grounds  undoubtedly  would 
be  artistic  and  of  great  beauty.  For  the  purpose  of  acquiring 
the  land  necessary  and  improving  the  grounds,  section  1  of 
the  act  provides  that 

There  shall  be  levied  annually  for  a  period  of  ten  (10) 
years,  commencing  with  the  first  levy  made  after  the  passage 
of  this  act,  a  special  tax  as  follows :  in  each  of  the  years  1913 
and  1914,  one-half  mill  on  the  dollar  of  the  taxable  property 
in  the  state,  and  in  each  of  the  remaining  eight  years  such 
rate  of  levy  to  be  fixed  by  the  executive  council  as  will  yield 
approximately  one  hundred  and  fifty  thousand  dollars  ($150,- 
000)  annually.  The  proceeds  of  such  levies  shall  be  carried 
into  the  state  treasury  to  the  credit  of  a  fund  to  be  called 
the  capitol  grounds  extension  and  improvement  fund.  The 
amount  so  realized  by  said  levies  shall  be  in  lieu  of  all  of  the 
appropriations  for  said  purposes  during  the  said  period  of  ten 
years. 

Section  4  authorizes  the  executive  council  to  acquire  any 
or  all  of  said  real  estate  for  the  state  and  in  so  doing  purchase 
same. 

On  option,  contracts  or  in  any  other  way  which  said  coun- 
cil may  deem  expedient,  ...  at  any  time  within  said 
period  of  ten  years  at  its  discretion  and  as  the  amount  of 
money  in  said  fund  at. any  time  may  enable  them  to  do.  Pay- 
ment for  said  real  estate  may  be  made  by  said  executive  coun- 
cil certifying  to  the  State  Auditor  the  amount  due  to  any 
person  at  any  time  and  the  auditor  then  drawing  a  warrant  in 
his  favor  on  the  State  Treasurer  payable  out  of  the  fund  herein 
created. 
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Section  5  relates  to  condemnation  of  any  property  the 
council  is  unable  to  purchase,  and  section  6  to  the  leasing  of 
property  purchased  until  buildings  thereon  are  removed 
and  the  disposition  of  said  buildings,  the  proceeds  to  be  in- 
cluded in  the  said  fund.  Section  7  directs  the  sale  of  a  tract 
of  land  known  as  Governor  Square,  the  proceeds  to  be  turned 
into  said  fund,  and  section  8  declares  that  no  part  of  the  pur- 
chase price  nor  warrants  or  certificates  issued  therefor  or 
interest  thereon  shall  be  paid  otherwise  than  from  said  fund. 

Were  the  lots  to  be  paid  only  from  this  fund  known  as 
the  capitol  extension  and  improvement  fund  derived  from 
the  source  mentioned  on  warrants  drawn  on  the  state  treas- 
ury, the  foregoing  sections,  it  will  be  noted  in  passing,  are 
complete  in  themselves  and  adequate  for  the  objects  intended. 
The  sections  following  relate  entirely  to  the  anticipation  of 
part  or  all  of  said  fund.    Section  9  enacts : 

That  for  the  purpose  of  accomplishing  the  earliest  pos- 
sible completion  of  the  work  contemplated  herein  and  the 
carrying  out  of  the  plans  provided  for  in  this  act,  the  execu- 
tive council  may  anticipate  the  collection  of  the  tax  herein 
authorized  to  be  levied  for  the  extension  and  improvement  of 
the  capitol  grounds,  and  for  that  purpose  may  issue  interest- 
bearing  warrants  or  certificates  carrying  a  rate  of  interest  not 
to  exceed  five  per  cent,  per  annum  to  be  denominated  'capitol 
grounds  extension  and  improvement  warrants  or  certificates' 
and  said  warrants  or  certificates  and  interest  thereon  shall  be 
secured  by  said  assessment  and  levy  and  shall  be  payable  out 
of  the  respective  funds  hereinbefore  named,  pledged  to  the 
payment  of  the  same,  and  no  warrants  shall  be  issued  in  ex- 
cess of  taxes  authorized  or  to  be  levied  to  secure  the  payment 
of  the  same.  It  shall  be  the  duty  of  the  State  Treasurer  to 
collect  said  several  funds  and  to  hold  the  same  separate  and 
apart  in  trust  for  the  payment  of  said  warrants  or  certificates 
and  interest  and  to  apply  the  proceeds  of  said  funds  pledged 
for  that  purpose  to  the  payment  of  said  warrants  or  certifi- 
cates and  interest.  Such  warrants  or  certificates  shall  be  is- 
sued in  sums  of  not  less  than  one  hundred  nor  more  than  one 
thousand  dollars  each  running  not  more  than  ten  years  bear- 
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ing  interest  not  exceeding  five  per  cent,  per  annum,  payable 
annually  or  semi-annually  and  shall  be  substantially  in  the 
following  form. 

Following  this  is  a  form  of  such  certificate,  not  necessary 
to  be  set  out.  Section  10  directs  that  the  certificates  be  issued 
only  in  pursuance  of  a  resolution  of  the  executive  council 
specifying  conditions  as  to  amount,  rate  of  interest  and  the 
like.  Section  11  provides  for  the  registry  of  said  certificates, 
with  the  Treasurer  of  State,  and  section  12  authorizes  the  sale 
thereof  at  not  less  than  par  value.  The  contention  of  the 
plaintiffs  is  that  the  entire  act  is  in  violation  of  sections  2 
and  5  of  article  7  of  the  Constitution  of  the  state,  in  that  it 
authorized  the  creation  of  an  indebtedness  in  excess  of  that 
therein  permitted,  without  submitting  the  quesion  to  a  vote 
of  the  people.  These  constitutional  provisions  may  as  well 
be  set  out : 

Sec.  2.  The  state  may  contract  debts  to  supply  casual 
deficits  or  failures  in  revenues ;  or  to  meet  expenses  not  other- 
wise provided  for;  but  the  aggregate  amount  of  such  debts, 
direct  and  contingent  whether  contracted  by  virtue  of  one  or 
more  acts  of  the  general  assembly  or  at  different  periods  of 
time,  shall  never  exceed  the  sum  of  two  hundred  and  fifty 
thousand  dollars ;  and  the  money  arising  from  the  creation  of 
such  debts  shall  be  applied  to  the  purpose  for  which  .it  was 
obtained,  or  to  repay  the  debts  so  contracted,  and  to  no  other 
purpose  whatever. 

Sec.  5.  Except  the  debts  hereinbefore  specified  in  this 
article,  no  debt  shall  be  hereafter  contracted  by,  or  on  behalf 
of  this  state,  unless  such  debt  shall  be  authorized  by  some  law 
for  some  single  work  or  object,  to  be  distinctly  specified  there- 
in ;  and  such  law  shall  impose  and  provide  for  the  collection 
of  a  direct  annual  tax,  sufficient  to  pay  the  interest  on  such 
debt,  as  it  falls  due,  and  also  to  pay  and  discharge  the  prin- 
cipal of  such  debt,  within  twenty  years  from  the  time  of  the 
contracting  thereof ;  but  no  such  law  shall  take  effect  until  at 
a  general  election  it  shall  have  been  submitted  to  the  people, 
and  have  received  a  majority  of  all  the  votes  cast  for  and 
against  it  at  such  election ;  and  all  money  raised  by  authority 
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of  such  law,  shall  be  applied  only  to  the  specific  object  therein 
stated,  or  to  the  payment  of  the  debt  created  thereby;  and 
such  law  shall  be  published  in  at  least  one  newspaper  in  each 
county,  if  one  is  published  therein  throughout  the  state,  for 
three  months  preceding  the  election  at  which  it  is  submitted 
to  the  people. 

In  determining  whether  the  act  in  authorizing  the  issu- 
ance of  interest-bearing  certificates  or  warrants  is  inimical  to 
these  provisions  of  the  Constitution,  several  questions  neces- 
sarily are  involved:  (1)  Would  these  certificates,  if  issued, 
constitute  "expenses  not  otherwise  provided  for"  within  the 
meaning  of  section  2  of  article  7  of  the  Constitution?  (2) 
Can  the  executive  council  anticipate  the  revenues  collectible 
within  the  biennial  period  by  the  issuance  of  certificates  in 
advance  payable  therefrom  as  authorized  without  creating  a 
debt  within  the  meaning  of  these  sections?  (3)  If  these  in- 
quiries be  answered  in  the  affirmative,  should  the  act  be  inter- 
preted as  empowering  the  executive  council  to  issue  certificates 
in  anticipation  of  current  revenues  and  in  an  amount  beyond 
these  not  exceeding  $250,000,  or  equaling  the  collectible  taxes 
during  the  entire  ten  years  within  which  levies  are  directed  to 
be  made  ?  (4)  If  the  latter  be  the  true  construction,  then  does 
the  act  authorize  the  creation  of  a  debt  in  excess  of  the  con- 
stitutional limitation  ? 

I.  Plainly  enough,  the  certificates  contemplated  in  sec- 
tion 9  of  the  act  were  not  intended  "to  supply  casual  deficits 
or  failure  in  revenues.' '  Might  they  be  issued  "to  meet  ex- 
penses not  otherwise  provided  for"?  The 
additional'         state  was  created  by  the  people  to  perform 

Capitol  "  r       ir  r- 

SflcSes  or^in-    *or  them  certain  functions,  the  necessity  for 
constuStionai      t'le  performance  of  which  was  the  only  object 

provisions.  of  jts  creation>     Thege  ape  ^  parf.  defined  fa 

the  Constitution  and  more  fully  in  the  statutes.  The  three 
co-ordinate  branches  of  government  created  for  the  protection 
and  well-being  of  the  people  must  be  maintained  and  afforded 
facilities  and  equipment  essential  to  the  efficient  discharge  of 
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the  duties  devolving  upon  them.  The  insane  and  feeble- 
minded are  to  be  cared  for,  those  convicted  of  crime  restrained 
of  their  liberty,  the  free  school  system  maintained,  oppor- 
tunities for  higher  education  afforded,  and  institutions  pro- 
vided for  the  deaf,  dumb,  and  blind  as  well  as  for  such  others 
as  the  humane  sentiments  of  modern  life  deem  proper  subjects 
for  the  care  of  the  state.  The  attainment  of  these  objects  in- 
volves the  exercise  of  great  business  sagacity  and  the  expendi- 
ture of  large  sums  of  money,  and  the  manifest  design  of  the 
people  in  inserting  this  clause  in  the  Constitution  was  to  enable 
those  charged  with  the  duty  of  providing  necessary  funds  for 
the  maintenance  of  the  government  to  exercise  some  discretion 
in  distributing  the  burden  of  taxation,  in  event  unusual  or  ex- 
traordinary expenditures  are  deemed  necessary  beyond  the 
period  for  which  ordinary  revenues  are  provided.  To  meet  ex- 
penses not  otherwise  provided  for — that  is,  not  made  available 
in  some  other  or  different  way  or  manner — the  General  Assem- 
bly is  authorized  to  incur  an  indebtedness  to  a  limited  amount 
precisely  as  is  done  in  the  exigencies  of  private  business.  In 
other  words,  the  state  is  not  denied  the  advantage  of  post- 
poning payment  of  expenses  which  may  be  extraordinary  or 
unusual  which  are  found  beneficial  in  the  ordinary  enter- 
prises of  life. 

The  objects  for  which  4 'expenses' '  may  be  incurred  are 
not  defined,  but  left  to  the  discretion  of  those  endowed  with 
the  power  of  incurring  them.  "  Expense* '  is  defined  in 
Webster's  Dictionary  as  meaning  "that  which  is  expended, 
laid  out  or  consumed ;  outlay ;  and  hence  the  burden  of  expen- 
diture ;  charge ;  cost. "  And  " price' '  is  said  to  be  a  synonym. 
Expenses  when  incurred  is  evidently  what  is  meant,  for  there 
could  be  no  expense  by  the  state  unless  made  in  pursuance  of 
law  and  the  debt  authorized  may  be  created  to  meet  such 
expenses. 

Manifestly,  the  levy  of  a  tax  collectible  in  the  future 
would   not   constitute   a   provision   for   expenses   presently 
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created,  and  the  mere  fact  that  a  future  levy  of  taxes  is  author- 
ized and  the  collection  of  these  may  sub9e- 
2"  fwnies*ate       quently  be  available  to  discharge  the  obliga- 
tors "levy        tion  assumed  in  the  present  expenditures  does 

not  obviate  right  to  create  debt  therefor.  In 
other  words,  a  statute  may  authorize  expenses  to  be  incurred, 
and  at  the  same  time  direct  the  issuance  of  evidence  of  debt 
in  the  way  of  bonds,  warrants,  or  certificates,  to  meet  such 
expenses  and  in  the  same  act  provide  for  taxation  out  of  which 
to  extinguish  the  debt.  The  act  under  consideration  directs 
the  executive  council  to  purchase  the  grounds  about  the  capitol 
and  thereby  to  incur  an  expense.  For  this  purpose,  the  levy 
of  one-half  of  a  mill  on  all  taxable  property  of  the  state  is 
ordered  for  each  of  the  years  of  the  biennial  period,  1914  and 
1915.  Whether  the  revenue  for  these  years  available  for  the 
purchase  of  the  grounds  will  be  sufficient  was  not  known. 
Were  this  inadequate,  however,  there  would  be  no  fund  to  meet 
this  deficiency,  and  such  deficiency  might  not  be  anticipated, 
as  will  hereafter  appear,  without  incurring  an  indebtedness 
by  the  state.  True,  the  levy  of  taxes  sufficient  to  provide 
$150,000  per  annum  thereafter  is  authorized  by  the  act,  but 
this  might  not  be  available  "for  the  purpose  of  accomplishing 
the  earliest  possible  completion  of  the  work  contemplated." 

The  manifest  design  in  allowing  the  executive  council  to 
issue  certificates  payable  out  of  funds  other  than  those  col- 
lected during  the  biennial  period  was  to  assure  "the  earliest 
possible  completion  of  the  work,"  and  we  are  of  opinion  that 
any  deficiency  in  the  revenues  collectible  within  that  period 

and  available  for  this  purpose  would  be  an  expense  to  meet 

# 

which  a  debt  against  the  state  not  exceeding  $250,000  may  be 
incurred  by  the  issuance  of  certificates  or  warrants  in  pursu- 
ance of  the  last  four  sections  of  the  act  under  consideration. 

II.  Certificates  or  warrants  issued  in  anticipation  of 
revenues  collectible  within  the  biennial  period  and  payable 
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therefrom  do  not  create  a  "debt"  within  the  meaning  of  that 

term  as  used  in  the  Constitution.    The  Gen- 

3.  Same:  state  __  .  •*,      * 

debts :  antici-     eral  Assembly  convenes  on  the  second  Monday 

Stlon  of  * 

ancfof^ar-      °*  Jftnuary  °*  ^e  odd-numbered  years  and 
rants"  provides  for  revenues  necessary  to  the  per- 

formance of  the  different  governmental  functions  during  the 
ensuing  two  years.  Its  power  of  taxation  is  unlimited,  and  the 
taxes  authorized  to  be  levied  and  collected  are  legally  certain 
to  reach  the  state  treasury,  and  therefore  are  as  certainly 
available  to  meet  the  expenses  authorized  as  are  those  col- 
lectible annually  by  a  municipality. 

It  is  well  settled  in  this  state  that  a  municipality  may 
anticipate  the  collection  of  taxes,  and  in  defraying  ordinary 
expenses  may  make  appropriations  and  incur  valid  obligations 
to  pay  "in  advance  of  the  receipt  of  its  revenues,"  even 
though  the  treasury  be  empty,  and  no  actual  levy  made,  and 
the  city  be  otherwise  indebted  to  the  full  limit.  Grant  v.  City 
of  Davenport,  36  Iowa,  396 ;  Dively  v.  City  of  Cedar  Falls, 
27  Iowa,  227 ;  French  v.  City  of  Burlington,  42  Iowa,  614 ; 
Phillips  v.  Reed,  107  Iowa,  331;  City  of  Cedar  Rapids  v. 
Bechtel,  110  Iowa,  198.  In  some  other  states  the  levy  of  taxes 
must  actually  have  been  made  in  order  to  warrant  the  antici- 
pation of  revenues  by  issuing  warrants  in  advance. 

In  the  Phillips  case  it  was  said,  in  speaking  of  certain 
warrants :  "  If  the  city  had  on  hand  or  in  prospect,  at  the  time 
these  warrants  were  issued,  funds  with  which  to  meet  them 
without  trenching  upon  the  rights  of  creditors  for  current 
expenses  of  the  city,  then  the  warrants  were  valid,  although 
such  funds  may  have  been  thereafter  wrongfully  applied  to 
another  purpose." 

Warrants  issued  in  anticipation  of  taxes  are  held  not  to 
constitute  a  debt  on  the  theory  that  moneys,  the  receipt  of 
which  is  certain  from  the  collection  of  taxes,  are  regarded  as 
for  all  practical  purposes  already  in  the  treasury  and  the  con- 
tracts made  upon  the  strength  thereof  are  treated  as  cash 
transactions.    Even  though  a  municipality  is  indebted  to  the 
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constitutional  limit,  this  does  not  prevent  it  from  levying  such 
taxes  as  are  authorized  by  law  nor  from  issuing  warrants 
within  the  limits  of  such  levy  in  anticipation  of  their  collec- 
tion, and,  if  the  warrants  issued  are  within  the  amounts  law- 
fully levied,  they  do  not  create  an  additional  debt.    The  proper 
officers  of  the  state,  as  the  executive  council  in  this  state,  may 
anticipate  the  revenues  to  be  expended  by  it  which  the  Legisla- 
ture has  authorized  to  be  collected  within  the  biennial  period, 
and  contracts  contemplating  the  appropriation  of  these  are 
not  regarded  as  debts  against  the  state.    As  said  by  Field,  C. 
J.,  in  State  v.  McCavley,  15  Cal.  430:    "The  eighth  article 
(that  limiting  the  state  indebtedness  corresponding  to  this 
state)  was  intended  to  guard  the  state  from  running  into  debt, 
and  to  keep  her  expenditures,  except  in  certain  cases,  within 
her  revenues.    These  revenues  may  be  appropriated  in  antici- 
pation of  their  receipt  as  effectually  as  when  actually  in  the 
treasury." 

The  same  rule  was  laid  down  in  State  v.  Medberry,  7  Ohio 
St.  529 ;  the  court  saying : 

So  long  as  this  financial  system  is  carried  out  in  accord- 
ance with  the  requirements  of  the  constitution  (two  years'  re- 
striction), unless  there  is  a  failure  or  defect  of  revenue,  or  the 
General  Assembly  have  failed,  for  some  cause,  to  provide  reve- 
nue sufficient  to  meet  the  claims  against  the  state,  they  do  not 
and  cannot  accumulate  into  a  debt.  Under  this  system  of 
prompt  payment  of  expenses  and  claims  as  they  accrue,  there 
is,  undoubtedly,  after  the  accruing  of  the  claim,  and  before 
its  actual  presentation  and  payment,  a  period  of  time  inter- 
vening in  which  the  claim  exists  unpaid ;  but  to  hold  that  for 
this  reason  a  debt  is  created  would  be  the  misapplication  of  the 
term  'debt,'  and  substituting  for  the  fiscal  period  a  point  of 
time  between  the  accruing  of  a  claim  and  its  payment,  for  the 
purpose  of  finding  a  debt;  but,  appropriations  having  been 
previously  made  and  revenue  provided  for  payment  as  pre- 
scribed by  the  constitution,  such  debts,  if  they  may  be  so 
called,  are,  in  fact,  in  respect  of  the  fiscal  year,  provided  for, 
with  a  view  to  immediate  adjustment  and  payment.  Such 
financial  transactions  are  not  therefore  to  be  deemed  debts. 
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The  same  rale  was  approved  in  State  v.  Parkinson,  5 
Nev.  15. 

The  Supreme  Court  of  South  Dakota  was  called  upon  to 
advise  the  Governor  of  that  state  concerning  the  anticipation 
of  the  revenue  by  the  issuing  of  warrants,  and  in  response 
thereto  said : 

By  general  law,  the  Legislature  has  provided  for  the 
levy  of  an  annual  tax  for  meeting  the  ordinary  expenses  of 
the  state.  By  so  providing,  in  a  constitutional  manner,  for 
the  levy  of  a  sufficient  tax,  it  has  provided  a  revenue,  to  the 
extent  of  the  tax  for  the  payment  of  the  ordinary  or  current 
expenses  of  the  state.  It  may  then  make  appropriation  of 
such  revenue  for  diverse  and  specific  purposes,  included  within 
the  ordinary  expenses  of  the  state,  and  may  authorize  the 
issue  of  evidence  of  such  appropriation  in  the  form  of  war- 
rants, without  incurring  an  indebtedness  therefor,  within  the 
meaning  of  said  section  2,  art.  13,  of  the  constitution.  If  this 
were  not  so,  then  the  appropriations  of  each  Legislature  in 
excess  of  the  cash  actually  in  the  hands  of  the  State  Treasurer, 
and  in  the  fund  from  which  such  appropriations  were  made, 
would,  to  the  extent  of  suoji  excess,  constitute  the  creation  of  a 
debt  against  the  state.  It  is  well  understood  that  the  aggregate 
of  the  general  appropriations  of  each  Legislature  in  this,  as  in 
other  states,  generally  greatly  exceeds  the  amount  of  actual 
cash  in  the  hands  of  the  State  Treasurer  when  such  appropria- 
tions are  made.  The  taxes  levied  and  in  process  of  collection 
are  treated  as  in  the  state  treasury,  though  not  yet  actually 
paid  over  to  the  State  Treasurer.  It  has  been  ruled  in  several 
cases,  and  by  high  judicial  authority,  that  state  funds,  so  in 
sight,  but  not  yet  in  hand,  may  be  anticipated  and  appro- 
priated as  though  actually  in  possession  of  the  State  Treas- 
urer. Critically  considered,  it  may  constitute  the  incurring  of 
an  indebtedness;  but  it  is  not  an  indebtedness  repugnant  to 
the  constitution,  because  its  payment  is  legally  provided  for 
by  funds  constructively  in  the  treasury.  If  the  drawing  of  a 
warrant  upon  the  state  treasury  is  the  incurring  of  indebted- 
ness by  the  state,  then  the  drawing  of  such  warrant  would 
violate  the  constitution,  even  if  there  was  money  in  the  state 
treasury  to  pay  it,  if  the  constitutional  limit  of  indebtedness 
had  been  reached ;  for  there  must  always  be  some  time  inter- 
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vening  between  the  drawing  of  the  warrant  and  its  payment, 
and  during  such  time  the  indebtedness  of  the  state  would  be 
increased  beyond  the  constitutional  limit.  Such  an  interpre- 
tation of  the  constitutional  limitation  would  obviously  be  too 
hypercritical  to  be  practicable  or  reasonable.  It  being  once 
established,  as  we  think,  it  is  by  the  authorities  already  cited, 
that  the  revenues  of  the  state,  assessed  and  in  process  of  col- 
lection, may  be  considered  as  constructively  in  the  treasury, 
they  may  be  appropriated  and  treated  as  though  actually  and 
physically  there ;  and  an  appropriation  of  them  by  the  Legis- 
lature does  not  constitute  the  incurring  of  an  indebtedness, 
within  the  meaning  of  section  2,  art.  13. 

See,  also,  In  re  Incurring  of  State  Debts,  19  R.  I.  610, 
37  Atl.  14,  where  the  court  said,  in  answer  to  the  inquiry 
from  the  governor  as  to  whether  the  General  Assembly  could 
in  time  of  peace  incur  state  indebtedness  or  borrow  money 
in  excess  of  the  limit  in  the  constitution,  that ; 

In  thus  answering  (in  the  negative)  we  do  not  mean  to 
be  understood  that  the  General  Assembly  may  not  make  ap- 
propriations or  authorize  the  expenditure  of  money  to  an 
amount  exceeding  the  sum  named.  The  power  of  taxation 
resides  in  the  General  Assembly,  and  therefore  it  has  power 
to  raise  by  taxation  such  sums  as  it  may  deem  necessary  for 
the  expenses  of  the  state  and  the  public  benefit ;  and  it  may 
appropriate  or  authorize  the  expenditure  of  the  money  so 
raised  for  the  purposes  for  which  they  are  raised,  and  even, 
as  we  think,  in  anticipation  of  their  actual  payment  into  the 
state  treasury. 

The  principle  seems  well  established  in  reason  and  by 
authority.  The  power  of  General  Assembly  to  tax  is  unlimited 
save  by  the  two  years'  period.  Of  course,  it  may  enact  laws 
exacting  the  levy  of  a  tax  annually  for  any  period  in  the 
future,  but  this  is  always  subject  to  repeal  or  modification  by 
subsequent  General  Assemblies.  But  revenues  provided  for 
during  the  biennial  period  are  available  to  a  legal  certainty, 
for  the  General  Assembly  will  not  convene  to  repeal  or  modify 
within  that  time.    The  anticipation  then  by  the  issuance  of 
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warrants  or  certificates  to  be  paid  therefrom  is  of  the  revenues 
certainly  to  be  collected,  and  therefore  is  in  the  nature  of  a 
previous  appropriation  of  funds  subsequently  to  reach  the 
treasury,  the  setting  apart  a  portion  thereof  for  a  specified 
purpose,  rather  than  the  creation  of  an  indebtedness  against 
the  state. 

III.  In  so  far  then  as  the  act  authorizes  the  issuance  of 
warrants  or  certificates  in  anticipation  of  taxes  to  be  collected 
during  a  biennial  period  and  to  cover  any  deficiency  therein 

to  meet  expenses  incurred  in  executing  its 

4*  erteSsio?^1     purposes,  not  exceeding  $250,000,  it  ought  not 

construction       to  be  denounced  as  inimical  to  the  provisions 

of  the  Constitution  quoted.  If  the  last  four 
sections  of  the  act  were  to  be  construed  as  plaintiffs  contend 
these  should  be,  however,  a  different  conclusion  would  neces- 
sarily follow.  They  say  that  these  authorize  the  executive 
council  to  anticipate  the  taxes  to  be  levied  during  the  entire 
ten  years  amounting  in  the  aggregate  to  over  $2,200,000, 
$1,200,000  of  which  must  be  collected  after  the  first  biennial 
period;  Were  it  to  be  so  construed,  the  limit  of  $250,000 
might  be  exceeded,  and  unless  the  principle  which  governed 
in  Swanson  v.  City  of  Ottumim,  118  Iowa,  161,  shall  obtain, 
this  would  be  in  violation  of  section  2  of  article  7  of  the  Con- 
stitution. There,  the  city  was  authorized  to  levy  a  tax  an- 
nually for  a  series  of  years  out  of  which  to  create  a  sinking 
fund  for  the  purpose  of  the  purchase  or  erection  of  a  system 
of  waterworks,  and  in  order  to  meet  the  present  cost,  to  create 
a  specific  fund,  by  issuing  bonds  payable  only  from  said  sink- 
ing fund,  from  which  and  the  sinking  fund  on  hand  to  pay 
the  contract  price  for  the  erection  and  completion  of  said  sys- 
tem of  waterworks.  For  the  payment  of  these  bonds  with 
interest  "shall  be  pledged  the  entire  proceeds  of  the  two 
mills  sinking  fund  tax,  .  .  .  and  so  much  of  the  pro- 
ceeds of  the  water  rates  and  rentals  collected  from  consumers 
and  of  the  water  tax  ...  as  shall  not  be  needed  for  mainte- 
nance and  operation,  repairs  and  proper  and  necessary  exten- 
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sions,  additions  and  improvements  of  said  waterworks."  The 
plan  was  approved  by  a  vote  of  the  electors,  a  contract  en- 
tered into,  and  the  city  was  about  to  issue  bonds  such  as  con- 
templated, when  suit  was  instituted  to  enjoin  the  issuance  of 
the  bonds  for  that,  as  was  claimed,  the  indebtedness  of  the  city 
then  equaled  the  constitutional  limit  and  such  bonds  would 
create  a  debt  within  the  meaning  of  section  3,  art.  11,  of  the 
Constitution,  declaring  that  "no  county  or  other  political  or 
municipal  corporation  shall  be  allowed  to  become  indebted  in 
any  manner,  or  for  any  purpose,  to  an  amount  in  the  aggre- 
gate, exceeding  five  per  centum  on  the  value  of  the  taxable 
property  within  such  county  or  corporation.' *  On  great  con- 
sideration, the  bonds  were  held  not  to  create  a  ' '  debt ' '  such  as 
contemplated  in  the  above  section;  the  court,  after  an  ex- 
haustive review  of  the  authorities,  saying : 

Were  we  to  give  the  word  'debt'  the  broad  significance 
that  some  of  the  authorities  would  justify,  we  should  destroy 
the  corporate  life  and  efficiency  of  every  municipality  which 
reached  the  allowed  limit  of  indebtedness.  But  the  construc- 
tion we  give  it  has  strong  support  in  the  decisions  of  the  courts 
of  other  states,  is  in  strict  line  with  the  opinion  we  have  here- 
tofore frequently  expressed,  and  preserves  the  integrity  of  the 
constitution  according  to  its  evident  meaning  and  intent, 
while  entailing  no  disastrous  consequences  to  the  city  or  to  its 
citizens.  The  right  of  a  city  to  construct  and  own  works  of 
public  utility,  if  such  rights  exist,  is  one  of  great  importance, 
and  should  not  be  embarrassed  or  rendered  nugatory  by 
strained  or  technical  construction  of  the  constitution  or  of  the 
statutes.  Its  importance  is  not  so  much  in  the  fact  that  public 
ownership  is  in  itself  wise  or  desirable  (concerning  which 
there  may  be  much  difference  of  opinion)  as  in  the  fact  that 
with  such  power  in  reserve  municipalities  are  placed  in  posi- 
tion to  deal  with  private  owners  on  equal  terms,  and  avoid 
exactions  which  their  helplessness  might  otherwise  invite. 

That  case  is  readily  distinguishable  from  that  now  before 
us.  After  the  bonds  were  issued  and  the  system  of  water- 
works purchased  or  erected,  the  municipality  would  have  no 
escape  from  the  levy  and  collection  of  the  taxes  stipulated  and 
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the  application  thereof  to  the  satisfaction  of  the  bonds  and 
interest.  In  this  case,  however,  the  action  of  one  General 
Assembly  is  not  binding  on  its  successor  unless  so  declared  in 
the  fundamental  law,  and,  though  the  Thirty-Fifth  General 
Assembly  did  enact  these  statutes  relating  to  the  extension 
of  the  state  capitol  grounds,  the  succeeding  General  As- 
semblies are  in  no  manner  inhibited  from  repealing  them. 
Indeed,  it  will  be  within  the  power  of  the  next  General  As- 
sembly, or  any  of  its  successors,  if  so  disposed,  not  only  to 
repeal  chapter  14  of  the  acts  of  the  Thirty-Fifth  General 
Assembly  in  its  entirety  but  to  dispose  of  the  property 
acquired  thereunder.  It  is  said  that  the  holders  of  the  cer- 
tificates or  warrants  take  that  risk,  as  these  ate  payable  only 
from  the  taxes  provided  in  the  act.  But  this  is  so  with  every 
state  debt.  Though  the  debt  created  may  constitute  a  legal 
obligation,  no  remedy  exists  for  its  enforcement,  unless  pos- 
sibly held  by  another  state,  except  as  the  state  may  permit,  and 
necessarily  the  holder  must  rely  upon  payment  at  the  option 
of  the  state  from  the  only  resource  available,  i.  e.,  taxation. 
State  v.  Young,  29  Minn.  474  (9  N.  W.  737).  Being  nonen- 
forceable,  such  a  debt  is  akin  to  a  moral  obligation,  and,  though 
condemned  as  in  violation  of  good  morals  and  as  against  sound 
public  policy,  no  one  has  ever  questioned  the  power  of  a  state 
to  repudiate  its  debts.  A,  subsequent  Legislature  might  repeal 
chapter  14,  and  this  would  leave  the  certificate  without  a  fund 
from  which  to  be  paid ;  but  it  is  scarcely  conceivable  that,  after 
having  received  the  proceeds  of  the  certificates  and  made  use 
of  them  for  its.  own  purposes,  the  state  would  deem  the  denial 
of  any  obligation  to  repay  as  consistent  with  the  honor  and  in- 
tegrity of  a  great  people.  Moreover,  section  5  of  article  7  of 
the  Constitution  prescribes  how  a  debt  exceeding  $250,000  shall 
be  created  and  paid :  (1 )  For  some  single  work  or  object ;  (2) 
to  be  paid  with  interest  from  an  annual  tax  within  twenty 
years;  and  (3)  applied  only  thereon.  The  particular  method 
of  creating  a  fund  out  of  which  the  state  debt,  authorized  by  a 
vote  of  the  people,  shall  be  paid,  is  precisely  like  that  con- 
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templated  in  this  act  and  approved  in  the  Swanson  case.  The 
only  possible  distinction  between  the  statutory  method  of  pro- 
viding for  the  payment  of  municipal  bonds  and  the  constitu- 
tional method  of  providing  for  the  payment  of  a  state  debt, 
voted  by  a  majority  of  the  people,  is  that,  under  the  former, 
the  bonds  are  expressly  made  payable  from  the  sinking  fond 
created  by  the  levy  and  collection  of  the  taxes  authorised 
only  while  under  the  latter  the  limitation  of  payment  there- 
from only  is  plainly  to  be  implied.  The  Constitution  having 
particularly  prescribed  the  manner  of  raising  a  revenue  oat 
of  which  a  debt  of  the  state  shall  be  satisfied,  an  obligation  for 
an  object  such  as  defined  in  the  Constitution  and  to  be  di* 
charged  as  therein  directed  ought  not  to  be  denominated  as 
other  than  a  debt  of  the  state.  ' 

Nor  do  we  find  the  weight  of  authority  otherwise.  Section 
10  of  article  7  of  the  Constitution  of  New  York,  though  dif- 
fering some,  is  in  substance  like  section  2  of  article  7,  and  is 
in  words  following :  ' '  The  state  may,  to  meet  casual  deficits 
or  failures  in  revenues,  or  for  expenses  not  provided  for,  con- 
tract debts,  but  such  debts,  direct  and  contingent,  singly  or  in 
the  aggregate,  shall  not  at  any  time,  exceed  one  million  of  dol- 
lars; and  the  money  arising  from  the  loans  creating  such 
debts,  shall  be  applied  to  the  purpose  for  which  they  were  ob- 
tained, or  to  repay  the  debt  so  contracted,  and  to  no  other 
purpose  whatever.' *  Section  12,  art.  7,  Const.  1846  (section 
4,  art.  7,  Const.  1894)  is,  in  all  essential  particulars,  like  sec- 
tion 5  of  our  article  7,  and  the  Court  of  Appeals,  in  Newell  v. 
People,  7  N.  Y.  11,  declared  an  act  authorizing  the  creation 
of  a  fund  by  the  sale  of  canal  revenue  certificates  for  the  en- 
largement and  completion  of  the  Erie,  Genesee  Valley,  and 
Black  River  Canals  and  the  payment  of  these  from  revenue 
to  be  derived  from  taxation  during  twenty-one  years  void  as 
creating  a  debt  in  excess  of  the  limitation  contained  in  the 
section  quoted. 

Article  12  of  the  Constitution  of  North  Dakota  declares 
that  "the  state  may,  to  meet  casual  deficits,  or  failure  in  rev- 
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enue,  or  in  case  of  extraordinary  emergencies,  contract  debts 
but  such  debts  shall  never  in  the  aggregate  exceed  the  sum  of 
two  hundred  thousand  dollars/'  with  provisions  like  those 
contained  in  sections  4  and  5  of  article  7  of  our  Constitution 
following.  In  State  v.  McMillm,  12  N.  D.  280  (96  N.  W. 
310),  the  Supreme  Court  of  that  state,  speaking  through 
Young,  C.  J.,  declared  an  act  of  the  Legislature  authorizing 
the  issuance  of  bonds  for  the  construction  of  school  build- 
ings and  payable  in  the  future  out  of  funds  derived  from  the 
sale  of  lands  set  apart  for  the  schools  a  state  debt  and,  as 
that  outstanding  equalled  the  limit  fixed  by  the  Constitution, 
the  act  was  held  to  be  in  violation  thereof ;  the  court  following 
Newell  v.  People,  supra. 

Section  5  of  article  9  of  the  Constitution  of  Minnesota 
reads: 

For  the  purpose  of  defraying  ordinary  expenditures,  the 
state  may  contract  public  debts,  but  such  debts  shall  never,  in 
the  aggregate,  exceed  $250,000;  every  such  debt  shall  be  au- 
thorized by  law,  for  some  single  object,  to  be  distinctly  speci- 
fied therein;  and  no  such  law  shall  take  effect  until  it  shall 
have  been  passed  by  the  vote  of  two-thirds  of  the  members 
of  each  branch  of  the  Legislature,  to  be  recorded  by  yeas  and 
nays  on  the  journals  of  each  house  respectively;  and  every 
such  law  shall  levy  a  tax  annually  sufficient  to  pay  the  annual 
interest  of  such  debt,  and  also  a  tax  sufficient  to  pay  the  prin- 
cipal of  such  debt  within  ten  years  from  the  final  passage  of 
such  law,  and  shall  specially  appropriate  the  proceeds  of  such 
taxes  to  the  payment  of  such  principal  and  interest ;  and  such 
appropriation  and  taxes  shall  not  be  repealed,  postponed  or 
diminished  until  the  principal  and  interest  of  such  debt  shall 
have  been  wholly  paid. 

In  Brown  v.  Ringdal,  109  Minn.  6  (122  N.  W.  469),  the 
Supreme  Court  of  that  state  upheld  an  act  authorizing  the 
issuance  of  interest-bearing  certificates  of  indebtedness,  as 
funds  were  needed  for  the  construction  of  a  new  state  prison 
costing  $2,250,000,  said  certificates  to  be  payable  out  of  a 
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fund  produced  by  the  levy  and  collection  of  taxes  amounting 
to  $225,000  per  year,  following  Flecten  v.  Lamberton,  €9 
Minn.  187  (72  N.  W.  65),  the  court  saying: 

Counsel  for  plaintiff  differentiates  the  Lamberton  case  by 
the  fact  that  no  certificates  of  indebtedness  were  there  author- 
ized to  be  issued,  and  earnestly  insists  that  this  feature  of  the 
act  under  consideration  renders  it  wholly  void.    We  are  un- 
able to  concur  in  this  claim.    The  certificates  in  and  of  them- 
selves create  no  indebtedness  against  the  state.    On  the  con- 
trary, they  are  mere  evidence  of  the  holder's  right  to  demand 
and  receive  'from  the  State  Treasurer  the  proceeds  of  the  tax 
authorized  by  the  act  to  be  levied  and  collected,  and  known 
and  classified  as  the  Prison  Building  Fund. '   Fairly  construed, 
the  act  contemplates  their  payment  from  this  fund  exclusively, 
and  they  are  not  general  obligations  of  the  state.    Whatever 
indebtedness,  if  any,  was  created  by  this  act,  is,  within  the 
Lamberton  case,  found  in  the  provisions  thereof  appropriating 
$2,250,000  for  the  construction  of  the  new  prison  and  the  levy 
of  a  tax  extending  over  a  period  of  nine  years  to  produce  the 
same,  and  not  by  the  issuance  of  certificates  indebtedness  evi- 
dencing the  right  of  the  holders  thereof  to  the  fund  when  col- 
lected.   If  the  certificates  could  be  construed  as  creating  fin 
indebtedness  against  the  state  payable  from  the  general  reve- 
nue fund,  a  different  question  would  be  presented.    But  they 
are  not.    They  are  to  be  issued  in  anticipation  of  funds  pro- 
vided for  and  appropriated,  rightfully  under  the  Lamberton 
case,  and  are  valid  only  as  respects  that  fund  when  paid  into 
the  state  treasury. 

The  majority  intimate  that  but  for  the  prior  decision  a 
different  conclusion  might  be  reached,  but  the  act  considered 
in  the  former  case  merely  appropriated  any  surplus  thereafter 
in  the  state  treasury  and  the  proceeds  of  an  annual  levy  of 
two-tenths  of  a  mill  upon  the  assessed  valuation  of  the  state 
for  not  exceeding  ten  years  to  the  purchase  of  a  site  and  the 
erection  of  a  capitol  building  at  a  cost  of  not  exceeding 
$2,000,000.  It  in  no  manner  contemplated  the  creation  of  a 
debt  nor  authorized  the  revenues  to  be  anticipated  by 'the  issu- 
ance of  evidence  of  debt.    It  might  have  been  repealed  by  any 
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subsequent  Legislature,  but,  of  course,  was  the  law  of  the  state 
until  repealed  in  authorizing  the  levy  and  collection  of  this 
like  other  taxes.  This  waa  pointed  out  by  Lewis,  J.,  in  his 
dissenting  opinion  in  the  Brown  case,  adding : 

The  majority  hold  that  the  Legislature  may  provide  for 
the  present  capitalization  of  such  future  conditions  by  issuing 
certificates  of  indebtedness  to  draw  interest  to  be  sold  to  the 
public  upon  the  assurance  that  the  credit  of  the  state  is  be- 
hind them,  and  that  the  money  will  be  forthcoming  when  the 
certificates  mature.  By  this  arrangement  the  entire  amount 
of  the  tax  levy  is  anticipated,  and  the  amount  is  available  for 
present  purposes.  Thus  the  evidence  of  a  present  indebtedness 
is  furnished  which  may  be  received  with  confidence  in  the 
commercial  world. 

The  opinion  in  Flecten  v.  Lamberton,  supra,  does  not  dis- 
close that  the  point  now  being  considered  was  involved,  and 
as  the  court  in  Brawn  v.  Ringdal,  supra,  gave  the  question 
scant,  if  any,  consideration,  the  latter  decision  is  not  per- 
suasive authority.  Moreover,  in  that  state  a  debt  in  excess  of 
the  limit  may  be  authorized  by  a  two-thirds  vote  of  the  mem- 
bers of  each  House  of  the  General  Assembly,  and  whether  the 
act  for  the  construction  of  the  prison  was  so  passed  does  not 
appear. 

California  adopted  a  Constitution  in  1849,  article  7  of 
which  provided  that  the  "  Legislature  shall  not  in  any  manner 
create  any  debt  or  debts,  liability  or  liabilities,  which  shall 
singly,  or  in  the  aggregate,  with  any  previous  debts  or  lia- 
bilities exceed  the  sum  of  three  hundred  thousand  dollars." 
Then  follows  an  exception  in  case  of  war,  invasion,  or  insur- 
rection,  similar  to  section  4  of  article  7  of  our  Constitution, 
and  provisions  for  the  creation  of  a  debt  exceeding  that 
amount  like  section  5  of  that  article.  In  People  v.  Pacheco, 
27  Cal.  175,  the  Supreme  Court  of  that  state,  speaking  through 
Sawyer,  J.,  held  an  act  of  the  Legislature,  in  substance  agree- 
ing to  pay  the  interest  on  $1,500,000  of  bonds  issued  by  the 
Central  Pacific  Railway  Company  for  a  period  of  twenty 
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years  and  directing  that  an  annual  tax  of  8  cents  on  the 
$1,000  taxable  property  of  the  state  for  that  purpose,  any 
deficiency  to  be  paid  from  the  general  fond  on  hand;  and  in 
consideration  thereof,  the  company  undertaking  to  carry  pub- 
lic messages,  lunatics  and  convicts  to  and  from  asylums  and 
prisons,  materials  for  the  construction  of  the  state  capital,  and 
munitions  of  war  without  other  compensation.  The  preamble 
indicated  it  was  a  war  measure,  and  the  court  upheld  it  as 
such.  But  it  also  declared  that,  though  the  state  was  indebted 
beyond  the  constitutional  limit,  the  act  did  create  a  "debt" 
within  the  meaning  of  the  article  a  part  of  which  we  have 
quoted.  In  doing  so,  the  court,  after  full  consideration,  eon- 
eludes: 

Here  is  a  provision  for  raising  a  fund  and  setting  apart 
and  appropriating  it  to  the  payment  of  the  interest  on  the 
bonds  in  question,  more  specific  than  those  in  the  cases  of 
State  v.  McCauley,  15  Cal.  429,  McCauley  v.  Brooks,  16  CaL 
24,  and  Koppikus  v.  State  Capital  Commissioners,  16  CaL  249, 
because  in  those  cases  the  payment  was  to  be  made,  generally, 
out  of  'moneys  in  the  treasury  not  otherwise  appropriated,' 
without  providing  any  specific  fund  and  devoting  it  to  that 
use  alone,  or  knowing  whether  or  not  there  would  in  fact  be 
any  unappropriated  moneys  in  the  treasury  at  the  time  pay- 
ments would  fall  due.  In  this  case,  a  specific  fund  is  pro- 
vided and  set  apart,  to  be  devoted  to  the  payment  of  the  inter- 
est in  question  alone;  and  it  would  seem  to  be  more  than 
ample  for  the  purpose,  as  the  tax  provided  for  on  a  sum  much 
less  than  the  present  assessed  valuation  of  the  taxable  prop- 
erty in  the  state,  would  produce  the  required  amount,  and  the 
appropriation  from  the  general  fund  will  not  be  required  until 
the  specific  fund  is  exhausted,  which  may,  and  in  all  probabil- 
ity never  will,  occur.  For  these  reasons  there  would  be  even 
less  propriety  in  holding  this  appropriation  to  be  a  debt  or 
liability,  within  the  meaning  of  the  constitutional  restriction, 
than  those  which  were  the  subjects  of  discussion  in  the  cases 
cited.  The  Legislature  has  provided  a  fund,  and  made  the 
appropriation  for  the  entire  amount.  No  further  legislation 
is  required  upon  the  subject.  Nothing  further  remains  to  be 
done  on  the  part  of  the  state,  but  the  ministerial  duty  of  col- 
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lecting  taxes  and  paying  the  interest  out  of  the  proceeds,  as  it 
from  year  to  year  accrues.  Of  course  the  state  cannot,  with- 
out a  breach  of  good  faith,  refuse  through  its  officers  to  per- 
form this  ministerial  duty. 

An  examination  of  the  earlier  cases  relied  upon  discloses 
that,  while  the  contracts  entered  into  extended  beyond  the 
time  for  which  taxes  were  available,  no  liability  was  created 
in  excess  of  that  which  would  be  in  the  treasury  to  meet  it.  No 
attention  was  given  tiie  thought  that  the  scheme  was  like  that 
provided  in  the  article  for  the  creation  of  an  indebtedness  in 
excess  of  the  amount  limited.  The  court  appears  to  have 
relied  largely  on  State  v.  Medberry,  7  Ohio  St.  526;  but 
there  the  decision  was  that  the  state  might  anticipate  the 
revenues  to  be  collected  within  the  biennial  period  for  which 
the  General  Assembly  may  authorize  the  levy  and  collection 
of  taxes,  and,  as  a  clause  in  the  Constitution  forbade  appro* 
priations  for  more  than  two  years,  the  act  authorizing  a  con- 
tract extending  over  a  period  of  five  years  was  denounced  as 
invalid. 

For  the  reasons  already  stated,  we  are  not  inclined  to 
follow  the  California  decisions.  To  do  so  would  defeat  the 
manifest  design  of  the  people  in  adopting  the  section  of  the 
Constitution  in  limiting  indebtedness  the  General  Assembly 
may  create.  Thesalutary  purpose  was  to  prevent  mortgaging 
the  revenues  of  the  state  in  the  future,  beyond  a  specified 
amount,  and,  if  this  is  to  be  rendered  effective,  it  is  quite  as 
essential  to  denounce  a  scheme  to  incur  a  debt  for  the  payment 
of  which  provision  is  made  by  a  scheme  of  taxation  as  a  debt 
to  the  payment  of  which  no  thought  has  been  given.  In  either 
event,  the  funds  to  meet  the  obligation  must  be  raised  by 
taxation,  and,  in  either,  it  is  certain  to  be  paid. 

The  decision  in  Swanson  v.  City  of  Ottumwa,  supra,  then 
is  not  controlling,  and,  were  the  act  to  be  construed  as  author- 
izing the  issuance  of  certificates  payable  from  taxes  levied 
beyond  the  biennial  period  exceeding  $250,000,  it  would  have 
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to  be  denounced  as  inimical  to  section  2  of  article  7  of  the 
Constitution. 

IV.  The  last  four  sections  of  the  act  then  are  valid,  if 
they  may  be  construed  as  authorizing  the  issuance  of  certifi- 
cates in  anticipation  of  taxes  to  be  levied  and  collected  in  the 
5  same-  con-  biennial  period  during  the  period  of  such  issue 
mitndoov :  and  f or  SJly  deficiency  beyond  this  to  meet  the 
of  statutes.  expenses  incurred  in  pursuance  of  the  first 
eight  sections  not  exceeding  $250,000.  If,  however,  the 
act  must  be  construed  as  conferring  authority  to  issue 
certificates  to '  cover  such  deficiency  in  excess  of  such 
amount,  the  last  four  sections  must  be  denounced  to  be  in- 
imicable  to  the  fundamental  law.  The  test,  as  contended  by 
plaintiffs,  is  not  what  has  been,  or  may  be  done  under  the 
act,  but  what  is  authorized  to  be  done  in  pursuance  thereof. 
As  said  in  City  of  Beatrice  v.  Wright,  72  Neb.  689  (101  N. 
W.  1039) :  "The  vital  point  to  be  determined  is:  What  is 
authorized  to  be  done?  The  constitutional  validity  of  the  law 
is  to  be  tested,  not  by  what  possibly  has  been  or  may  be  done 
under  it,  but  what  can  be  done  under  and  by  virtue  of 
its  provisions,  and  in  the  light  of  the  Constitution."  The 
members  of  the  General  Assembly  which  enacts  and  the  Gov- 
ernor who  approves,  a  statute  have  sworn  quite  as  solemnly 
to  support  the  Constitution  as  the  members  of  this  court  and 
are  to  be  assumed  to  have  intended  to  conform  their  conduct 
with  such  obligation.  If  then  two  constructions  are  open  and 
possible  without  doing  violence  to  the  language  of  the  act, 
one  upholding  the  act  as  not  in  violation  of  the  Constitution 
and  the  other  denouncing  it  as  inconsistent  therewith,  the 
courts  should  assume  that  the  lawmakers  intended  the  former 
and  so  construe  the  language  thereof  as  to  render  it  harmoni- 
ous with  the  fundamental  law.  This  is  in  accord  with  the 
rule  that  only  when  clearly  and  palpably  in  violation  of  some 
provision  of  the  Constitution  will  a  statute  be  denounced  as 
inimicable  thereto. 
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In  McCuOough  v.  Virginia,  172  U.  S.  112  (19  Sup.  Ct. 
138,  43  L.  Ed.  382),  the  principle  is  well  stated: 

It  is  elementary  law  that  every  statute  is  to  be  read  in 
the  light  of  the  constitution.  However  broad  and  general  its 
language,  it  cannot  be  interpreted  as  extending  beyond  those 
matters  which  it  was  within  the  constitutional  power  of  the 
Legislature  to  reach.  It  is  the  same  rule  which  obtains  in  the 
interpretation  of  any  private  contract  between  individuals. 
That,  whatever  may  be  its  words,  it  is  always  to  be  considered 
in  the  light  of  the  statute,  of  the  law  then  in  force,  of  the  cir- 
cumstances and  conditions  of  the  parties.  So,  although  gen- 
eral language  was  introduced  into  the  statute  of  1871,  it  is  not 
to  be  read  as  reaching  to  matters  in  respect  to  which  the  Legis- 
lature had  no  constitutional  power,  but  only  as  to  those  mat- 
ters within  its  control  and  if  there  were,  as  it  seems  there  were, 
certain  special  taxes  and  dues  which  under  the  existing  pro- 
visions of  the  state  constitution  could  not  be  affected  by  legis- 
lative action,  the  statute  is  to  be  read  as  though  it  in  terms  ex- 
eluded  them  from  its  operation. 

Again,  in  Chesapeake  &  Ohio  Ry  Co.  v.  Kentucky,  179 
U.  S.  388,  394  (21  Sup.  Ct.  103,  45  L.  Ed.  244) : 

Indeed,  we  are  by  no  means  satisfied  that  the  Court  of 
Appeals  did  not  give  the  correct  construction  to  this  statute  in 
limiting  its  operations  to  domestic  commerce.  It  is  scarcely 
courteous  to  impute  to  a  Legislature  the  enactment  of  a  law 
which  it  knew  to  be  unconstitutional,  and  if  it  were  settled  that 
a  separate  coach  law  was  unconstitutional,  as  applied  to  inter- 
state  commerce,  the  law  applying  on  its  face  to  all  passengers 
should  be  limited  to  such  as  the  Legislature  were  competent  to 
deal  with.  The  Court  of  Appeals  has  found  such  to  be  the  in- 
tention of  the  General  Assembly  in  this  case,  or,  at  least,  that 
if  such  were  not  its  intention,  the  law  may  be  supported  as  ap- 
plying alone  to  domestic  commerce.  In  thus  holding  the  act 
to  be  severable,  it  is  laying  down  a  principle  of  construction 
from  which  there  is  no  appeal 

Reverting  to  the  terms  of  the  act,  it  will  be  noted  that, 
from  the  capitol  grounds  and  extension  fund,  the  executive 
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council  may  purchase  the  lands  included  in  the  plat  "from 
time  to  time,  within  said  period"  (section  2)  "on  option  or 
contracts  or  any  other  way  which  said  council  may  deem  ex- 
pedient ...  at  any  time  within  said  period  of  ten  years" 
(section  4).  When  the  several  tracts  are  to  be  acquired  for 
the  state  is  entirely  within  the  discretion  of  the  executire 
council.  "For  the  purpose  of  accomplishing  the  earliest  pos- 
sible completion  of  the  work  contemplated  herein  and  the 
carrying  out  the  plan  provided  for  in  this  act,  the  executive 
council  may  anticipate  the  collection  of  the  taxes  here  author- 
ized, •  •  .  may  issue  interest-bearing  warrants  or  certifi- 
cates" payable  from  the  contemplated  fund  "each  running 
not  more  than  ten  years."  Section  9.  The  executive  council 
may  but  is  not  bound  to  complete  the  work  at  the  earliest  mo- 
ment. It  may  but  it  is  not  bound  to  issue  certificates.  If  it 
so  elects,  the  entire  ten  years  may  be  taken  within  which  to 
acquire  the  land.  Even  if  it  should  elect  to  purchase  all  of 
that  included  in  the  plat,  not  owned  by  the  state,  immediately 
the  evidence  is  without  dispute,  that  this  can  be  accomplished 
from  the  funds  available  from  the  taxes  to  be  levied  and  col- 
lected for  the  years  1913  and  1914  together  with  the  proceeds 
of  certificates  not  exceeding  $250,000  in  amount.  Surely  then 
the  act  ought  not  to  be  construed  as  authorizing  the  creation 
of  a  "debt"  in  excess  of  the  limitation  contained  in  section 
2  of  article  7  of  the  Constitution.  Even  if  this  would  not  suf- 
fice, it  is  not  to  be  assumed  that  the  executive  council  would 
issue  certificates  exceeding  such  limit.  Every  act  of  the  Gen- 
eral Assembly  is  to  be  read  in  the  light  of  the  Constitution, 
and  the  limitations  contained  therein  are  as  effective  as  though 
written  into  the  legislative  act.  The  judiciary  is  not  the  only 
department  of  government  upon  which  the  duty  of  observing 
and  obeying  the  provisions  of  the  Constitution  devolves.  Each 
of  the  other  departments,  legislative  and  executive,  are  under 
precisely  the  same  obligation  to  know  these  and  obey,  and  it 
ought  not  to  be  said  that  such  obligation  rests  more  lightly 
on  the  one  than  on  the  other.    All  are  representatives  of  the 
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people  with  different  functions  to  perform,  and  though  the 
courts  are  by  the  Constitution  itself  made  the  final  arbi- 
trators, in  construing  its  terms  and  interpreting  its  meaning, 
it  is  never  to  be  lost  sight  of  that,  until  the  contrary  appears 
beyond  reasonable  doubt,  the  courts  will  proceed  on  the  theory 
that  the  legislative  and  executive  departments  have  obeyed 
its  commands  and  will  yield  to  its  injunctions.  With  the  wis- 
dom or  expediency  of  legislation,  the  courts  as  such  have  no 
concern.  Their  duty  is  to  construe,  apply,  and  interpret  the 
law,  not  to  enact  it,  and  in  so  doing  we  conclude  that,  when 
construed  in  connection  with  the  provisions  of  the  Constitu- 
tion, the  act  under  consideration  cannot  be  said  to  authorize 
the  executive  council  to  violate  any  of  its  provisions,  and, 
in  our  opinion,  the  district  court  erred  in  construing  any  por- 
tion of  the  act  as  unconstitutional — Reversed. 

All  the  Judges  concur. 
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Account  to  Agency 

AjOCOUNT. 

Credits:  Instruction:  Prejudice.  Upon  proper  proof  of  an  account  it 
carries  with  it  all  credits  shown  therein,  together  with  such  others 
as  defendant  may  be  able  to  show;  hence  there  was  no  prejudice  in 
the  instruction  that  if  defendant  claims  the  benefit  of  credits  dis- 
closed by  plaintiff's  account,  she  makes  the  account  evidence  of  all 
items  charged  therein  against  her.    Graham  &  Corry  v.  Work,  383. 

Account  stated:  Acquiescence:  Instruction.  Where  there  was  evi- 
dence from  which  it  might  be  found  that  an  account  stated  between 
the  parties  had  been  made,  the  instruction  that  if  an  account  was 
rendered  and  acquiesced  in  failure  to  object  within  a  reasonable 
time  would  make  it  an  account  stated  was  proper.    Idem. 

ACCRETION.      See  Real  Property. 

ACTIONS. 

Equitable  actions:  Appeal:  Trial  de  novo.  The  rule  that  findings 
of  fact  by  the  court  in  a  law  action  have  the  force  and  effect  of  a 
verdict  do  not  apply  with  equal  force  in  an  equitable  action,  which 
is  triable  de  novo  on  appeal.  In  such  cases  it  becomes  the  duty 
of  the  appellate  court  to  pass  upon  the  evidence  and  determine  the 
rights  of  the  parties.    Howard  v.  Cave,  506. 

ADMINISTRATORS.     Bee  Estates  of  Decedents. 

ADULTERY.     See  Criminal  Law. 

AGENCY.      See  Corporations — Husband  and  Wife. 

Action  for  commission:  Pleading  and  proof.  In  a  broker's  action 
for  commissions  plaintiff  must  prove  his  contract  as  pleaded,  and 
he  must  show  performance  on  his  part,  a  breach  by  defendant,  and 
the  measure  of  his  recovery  as  alleged.    Hill  v.  Dak  in,  103. 
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Agency  Continued  to  Aftoal 

Action  for  commission:  Evidence:  Submission  of  issues.  In  this 
action  to  recover  a  broker's  commission  the  evidence  is  reviewed 
at  length  and  held  sufficient  to  justify  submission  of  plaintiffs  claim, 
that  defendant  agreed  to  pay  him  a  stated  sum  per  acre  for  the 
sale*  or  exchange  of  any  land  by  defendant  to  a  purchaser  pro- 
duced by  plaintiff,  and  that  such  agreement  was  not  limited  to 
any  specific  lands.    Idem, 

Commission  for  sale  of  land:  Right  of  recovery:  Evidence.  Where 
plaintiff,  employed  to  sell  land,  knew  that  it  was  listed  for  sale 
with  other  agents,  and  before  closing  a  sale  to  his  purchaser  he  also 
knew  that  another  agent  had  closed  a  sale  with  another  purchaser, 
and  that  the  owner  being  first  informed  of  the  sale  by  the  other 
agent  had  signed  a  contract  before  he  was  informed  of  the  sale 
made  by  plaintiff,  he  was  not  entitled  to  his  commission.  Mc- 
Farland  v.  Howell,  110. 

Same:  Compliance  with  terms  of  sale.  An  agent  authorized  to  sell 
land  for  a  stated  cash  payment  on  execution  of  the  contract,  does 
not  comply  with  the  contract  by  accepting  a  check  for  the  cash 
payment,  which  was  payable  to  a  third  person  and  could  not 
therefore  be  cashed  either  by  him  or  his  principal  alone.    Idem. 

Sale  of  real  property:  Scope  of  power.  Authority  to  find  a  pur- 
chaser for  property  does  not  confer  power  upon  the  broker  to  make 
a  contract.    Nelson  v.  Telegraph  Co.,  50. 

New  trial.  Where  an  agent  had  authority  simple  to  find  a  purchaser 
but  not  to  make  a  contract  of  sale,  and  he  submitted  to  a  prospec- 
tive purchaser  a  proposition  different  from  that  which  the  owner 
had  authorized,  he  acted  in  excess  of  his  power,  and  acceptance  of 
the  proposition  by  the  purchaser  was  not  binding  on  the  owner. 
In  such  case  a  directed  verdict  for  defendant  was  properly  set 
aside  and  a  new  trial  ordered.    Idem. 

AIDING  AND  ABETTING.     See  Criminal  Law. 

APPEAL.     See  Drainage— Schools. 

Assignment  of  Error.  Assignments  of  error  so  general  in  terms  that 
the  appellate  court  cannot  discern  the  particular  errors  relied  upon 
will  not  be  considered.    Boek  v.  Modern  Woodmen,  159. 

Questions  not  raised  below.  The  appellate  court  will  not  consider  a 
question  raised  for  the  first  time  on  the  appeal.    Hill  v.  Dakin,  103. 
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Afmul  Continued 
Matters  not  to  be  reviewed.  Where  the  defendant  in  an  action  for 
damages  by  a  tenant  failed  to  raise  the  point  in  the  trial  court 
that  he  was  simply  the  agent  of  the  owner  of  the  property,  and  the 
matter  was  first  suggested  in  reply  argument  on  appeal,  the 
appellate  court  should  not  consider  the  point.  Cramblitt  v.  Percival- 
Porter  Co.,  283. 

•  * 

Reviewable  questions.  A  cause  will  be  disposed  of  on  appeal  on  the 
same  theory  on  which  it  was  tried  in  the  district  court.  Thus 
where  an  action  brought  to  remove  the  officers  of  a  city  for  refusal 
to  prevent  the  playing  of  professional  base  ball  on  Sunday  was 
tried  on  the  theory  that  Sunday  base  ball  is  in  itself  illegal,  it 
will  be  disposed  of  on  appeal  on  the  same  theory.  State  v.  Roth, 
638. 

Orders  from  which  appeal  may  be  taken.  Where  a  corporation 
intervened  in  a  suit  upon  promissory  notes  claiming  that  the 
makers  signed  the  notes  as  sureties  for  the  corporation,  and 
plaintiff  moved  to  set  aside  the  order  permitting  the  corporation 
to  be  made  a  defendant,  on  the  ground  that  it  was  not  a  necessary 
or  proper  party  because  the  makers  did  not  claim  to  have  signed  as 
sureties,  which  motion  was  overruled,  and  plaintiffs  also  moved  to 
strike  a  counterclaim  filed  by  the  corporation  covering  the  same 
matters  alleged  by  the  individual  defendants,  the  orders  overruling 
the  motion  to  vacate  and  the  motion  to  strike  the  counterclaim 
were  not  appealable,  under  the  provision  of  the  statute  allowing 
an  appeal  from  an  order  affecting  a  substantial  right  when  such 
order  in  effect  determines  the  action  and  prevents  a  judgment  from 
which  an  appeal  might  be  taken;  since  a  right  of  appeal  from  an 
adverse  judgment  upon  the  issues  joined  would  have  still  remained 
to  appellant.    Brewing  Co.  v.  Giffey,  204. 

Same.  A  right  of  appeal  under  the  provision  of  the  statute  allowing 
an  appeal  from  an  intermediate  order  involving  the  merits,  or 
materially  affecting  the  final  decision,  is 'dependent  upon  whether 
the  question  is  or  will  be  inherent  in  the  final  judgment  and  may 
be  presented  on  appeal  from  that  judgment.  If  the  ruling  is  of 
such  a  nature  and  affects  rights  in  such  a  manner  that  they  cannot 
be  protected  by  the  final  judgment  then  an  appeal  will  lie;  but  if 
the  question  involved  will  inhere  in  the  final  judgment  and  can  be 
presented  in  an  appeal  from  that  judgment  it  will  be  treated  as  an 
interlocutory  order,  review  of  which  can  only  be  had  upon  the 
general  appeal.    Idem, 

Verdict:  Questions  reviewable.  On  an  appeal  from  an  order  grant- 
ing a  new  trial  because  of  inadequacy  of  the  verdict,  defendant 
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may  insist  that  the  verdict  should  stand  and  also  that  one  should 
have  been  directed  in  his  favor.    Clark  v.  Railway  Co.,  630. 

ARBITRATION  AND  AWARD. 

A  common  law  arbitration  and  one  under  the  statute  pre-supposes 
the  existence  at  the  time  of  a  claim  or  right  which  is  in  dispute, 
and  affords  a  means  for  its  determination  outside  of  court;  but 
an  agreement  providing  a  method  for  apportioning  the  cost  of 
draining  lands,  and  a  part  of  the  drainage  contract,  is  neither  m 
common  law  nor  statutory  agreement  to  arbitrate,  as  there  wa* 
then  no  existing  dispute  or  claim  to  arbitrate.    Irwin  v.  Hoyt,  679. 

AGREEMENT.     See  New  Trial. 

ASSAULT  AND  BATTERY. 

Civil  action:  Evidence:  Disposition  of  assailant:  Prejudice.  Where 
there  were  eyewitnesses  who  testified  to  an  alleged  assault  and 
battery  the  plaintiff  cannot  show  the  character  and  disposition  of 
his  assailant  with  reference  to  his  being  a  quarrelsome  or  peace- 
able man,  in  a  civil  action  for  damages;  and  the  rule  is  not  changed 
by  reason  of  the  fact  that  the  assailant  died  before  the  trial.  The 
evidence  in  the  instant  case,  while  erroneously  admitted,  was  favor- 
able to  the  appellant  and  therefore  not  prejudicial  to  him.  Phelps 
v.  Railway  Co.,  123. 

Same:  Submission  of  issues:  Burden  of  proof.  Where  the  plain- 
tiff alleged  that  the  assault  was  committed  without  excuse  or  prov- 
ocation, which  was  met  by  a  general  denial,  and  the  court  in 
stating  the  issues  followed  the  language  of  the  petition,  plaintiff 
could  not  complain  of  an  instruction  that  the  burden  was  on  him  to 
prove  his  alleged  cause  of  action  by  a  preponderance  of  the  evi- 
dence, on  the  theory  that  it  required  him  to  negative  justification 
or  excuse.    Idem. 

Railroads:  Passengers:  Use  of  force:  Instructions.  The  conductor 
of  a  train  may  use  such  force  as  is  reasonably  necessary  in  the 
discharge  of  his  duty  respecting  the  conduct  of  passengers;  but  in 
using  greater  force  than  reasonably  necessary  for  the  purpose  he 
will  be  liable  for  assault.  The  instructions  in  the  instant  case  are 
upheld.    Idem. 

Same:  Instructions.  Prejudice  cannot  be  predicated  on  the  refusal 
of  an  instruction,  the  thought  of  which  is  embodied  in  the  charge 
given  by  the  court  on  its  own  motion;  and  in  the  present  case  re- 
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fusal  to  charge  that  passengers  are  entitled  to  the  courtesy  and 
protection  of  the  officers  in  charge  of  the  train,  whether  they  are 
complying  with  the  rules  of  the  company  or  not  was  properly 
refused,  as  not  a  correct  statement  of  the  law.    Idem, 

ATTORNEY'S  FEES.      See  Intoxicating  Liquors. 

AUTOMOBILES.      See  Statutes. 

BILLS  AlfD  NOTES.       See  Negotiable  Instruments. 

BOUNDARIES.       See  Real  Property. 

BREACH  OF  CONTRACT.      See  Real  Property. 
BURDEN  OF  PROOF.      See  Replevin. 
CAPITAL  EXTENSION.      See  Statutes. 

CHATTEL  MORTGAGES. 

Payment.  The  holder  of  a  chattel  mortgage  is  entitled  to  uncondi- 
tional payment;  and  a  purchaser  of  the  property  cannot  condition 
his  payment  upon  the  discharge  of  an  attachment  held  by  tho 
mortgagee.    Sheeler  v.  Porter  Hardware  Co.,  6. 

Possession  of  property.  Under  the  express  provisions  of  our  statute 
a  mortgagee  is  entitled  to  possession  of  the  mortgaged  property, 
although  the  title  remains  in  the  mortgagor  until  divested  by  a 
sale.     Krebs  v.  Sawyer,  593. 

Same:  Waiver  of  lien.  A  chattel  mortgagee  does  not  waive  his  lien 
by  bringing  an  action  of  replevin  in  another  state;  as  such  an  action 
is  in  enforcement  rather  than  in  hostility  to  his  lien.    Idem. 

COMMISSIONS.      See  Agency. 

CONDEMNATION  OF  PROPERTY.     See  Eminent  Domain. 

CONTEMPT. 

Judgment  upon  conflicting  evidence.  On  this  prosecution  for  con- 
tempt for  violating  an  injunction  restraining  the  sale  of  liquor,  the 
evidence  is  in  such  substantial  conflict  that  the  finding  of  guilty  is 
not  disturbed.     Rist  v.  Dist.  Court  of  Polk  County,  244. 
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using  greater  force  than  reasonably  necessary  for  the  purpose  he 
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upheld.    Idem. 

Same:  Instructions.  Prejudice  cannot  be  predicated  on  the  refusal 
of  an  instruction,  the  thought  of  which  is  embodied  in  the  charge 
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fusal  to  charge  that  passengers  are  entitled  to  the  courtesy  and 
protection  of  the  officers  in  charge  of  the  train,  whether  they  are 
complying  with  the  rules  of  the  company  or  not  was  properly 
refused,  as  not  a  correct  statement  of  the  law.    Idem, 
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tional payment;  and  a  purchaser  of  the  property  cannot  condition 
his  payment  upon  the  discharge  of  an  attachment  held  by  tho 
mortgagee.    Sheeler  v.  Porter  Hardware  Co.,  6. 

Possession  of  property.  Under  the  express  provisions  of  our  statute 
a  mortgagee  is  entitled  to  possession  of  the  mortgaged  property, 
although  the  title  remains  in  the  mortgagor  until  divested  by  a 
sale.    Krebs  v.  Sawyer,  593. 

Same:  Waiver  of  lien.  A  chattel  mortgagee  does  not  waive  his  lien 
by  bringing  an  action  of  replevin  in  another  state;  as  such  an  action 
is  in  enforcement  rather  than  in  hostility  to  his  lien.    Idem. 

COMMISSIONS.      See  Agency. 

CONDEMNATION  OF  PROPERTY.     See  Eminent  Domain. 

CONTEMPT. 

Judgment  upon  conflicting  evidence.  On  this  prosecution  for  con- 
tempt for  violating  an  injunction  restraining  the  sale  of  liquor,  the 
evidence  is  in  such  substantial  conflict  that  the  finding  of  guilty  is 
not  disturbed.    Rist  v.  Dist.  Court  of  Polk  County,  244. 
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CONSTITUTIONAL  LAW.     See  Statutes. 

CONVEYANCES. 

Escrow:  When  conveyance  effective.  The  deposit  in  escrow  of  a 
warranty  deed  pursuant  to  a  contract  of  sale,  to  be  delivered  at  a 
future  date  upon  payment  of  the  balance  of  the  purchase  price, 
does  not  operate  to  pass  the  title  until  performance  by  the  pur- 
chaser. This  rule,  however,  does  not  apply  to  quitclaim  deeds. 
Mohr  v.  Joslin,  34. 

Same.  A  deed  deposited  in  escrow  is  some  times  by  fiction  of  law 
treated  as  delivered  when  deposited,  but  this  is  never  done  where 
injustice  results;  and  in  the  absence  of  proof  showing  a  change  of 
possession  the  title  will  not  pass  under  a  deed  in  escrow,  so  as  to 
affect  the  duty  of  the  vendor  to  pay  taxes.    Idem. 

Incumbrances:  Covenants:  Breach.  An  incumbrance  which  amounts 
to  a  breach  of  covenant  is  a  right  in  a  third  person  which  diminishes 
the  value  of  the  land  conveyed,  although  it  may  not  be  inconsistent 
with  the  passing  of  the  fee;  as  judgments,  taxes,  mortgages  and 
like  liens.  But  permanent  physical  conditions  which  are  apparent 
and  irremediable,  and  those  conditions  usually  incident  to  a  public 
improvement,  are  not  within  a  general  covenant  against  incum- 
brances and  do  not  constitute  a  breach  thereof.  Thus  the  mere 
existence  of  a  public  sewer  five  or  six  feet  under  the  surface  of  the 
land  conveyed  will  not  constitute  a  breach  of  covenant  against 
incumbrances.    Unitarian  Society  v.  Trust  Co.,  389. 

Want  of  consideration:  Trusts:  Parol  proof.  An  absolute  deed 
reciting  the  payment  of  a  valuable  consideration  at  the  time  it  was 
executed  cannot  be  defeated  by  showing  that  no  consideration  was 
paid;  nor  can  the  grantor  establish  an  express  trust  in  his  favor 
by  parol  evidence.    Shelangowski  v.  Schrack,  176. 

CORONOR'S  VERDICT  AS  EVIDENCE.     See  Insurance. 
CORPORATIONS. 

Power  of  officers.  The  president  of  a  corporation  has  no  power  simply 
by  virtue  of  his  office  to  bind  the  corporation  or  control  its  property. 
His  power  in  this  regard  must  come  from  the  articles  of  incorpora- 
tion by  a  delegation  of  authority  from  it  directly,  or  through  its 
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board  of  directors  formally  delegated,  or  it  may  be  implied  from  a 
habit  or  custom  of  doing  business.  Ney  v.  Eastern  Iowa  Telephone 
Co.,  525. 

Powers  of  directors:  Delegation  of  power.  The  members  of  a  board 
of  directors  of  a  corporation  cannot  agree  separately  and  outside 
of  a  meeting  of  a  majority  and  thereby  bind  the  corporation.  Nor 
can  a  minority  of  the  board  meet  and  bind  the  corporation  by  their 
actions:  there  must  be  a  majority  present,  and  a  majority  of  the 
majority  must  act.  A  majority  of  the  board  of  directors,  however, 
in  a  meeting  may  delegate  to  an  agent  the  power  to  contract  for  * 
the  corporation.    Idem. 

* 

Management  of  corporation:  Power  of  president.  Under  the  articles 
of  incorporation  providing  that  the  affairs  of  the  corporation  shall 
be  managed  by  a  board  of  directors,  who  shall  elect  a  president, 
and  there  was  no  by-law  authority,  the  president  by  virtue  of  his 
office  alone  had  no  power  to  bind  the  corporation  by  contracting 
for  the  employment  of  an  attorney  to  prosecute  suits  for  it.    Idem. 

Minutes  of  corporation:  Evidence.  The  record  of  a  special  meeting  * 
of  the  directors  of  a  corporation,  which  was  not  kept  in  the  regular 
minute  book  and  not  a  copy  of  the  minutes  made  by  the  secretary, 
but  was  written  up  by  one  of  the  directors,  is  not  competent 
evidence  of  the  matters  therein  recited.  Evidence  held  insufficient 
to  show  that  the  president  had  authority  to  contract  for  legal 
services.    Idem. 

Authority  of  officers  to  contract:  Agency:  Evidence.  The  rule  that 
where  a  principal  allows  another  to  act  in  the  capacity  of  agent 
with  apparent  authority,  and  where  he  receives  and  retains  the 
benefits  of  the  agent's  acts  he  will  be  estopped  to  deny  his  author- 
ity, applies  where  the  ordinary  business  of  a  corporation  has  been 
conducted  by  one  of  its  officers,  and  the  corporation  has  received 
the  benefits  of  the  contracts  made  by  such  officer.  In  such  cases 
the  natural  inference  is  that  as  such  officer  has  been  endowed 
with  power  to  direct  and  manager  the  affiairs  of  the  corporation 
therefore  his  acts  are  binding  upon  it.  In  the  instant  case,  how- 
ever, no  facts  are  disclosed  showing  such  a  course  of  business  con- 
ducted by  the  president  of  the  corporation,  and  there  was  affirma- 
tive evidence  that  he  had  no  power  to  engage  the  legal  services  of 
plaintiff,  and  his  act  in  so  doing  was  not  binding  upon  the  cor- 
poration.   Idem. 

Estoppel:  Evidence.  Where  the  president  of  a  corporation  employed 
plaintiff  to  bring  suit  against  its  principal  stockholder,  who  was 
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also  a  director,  to  compel  an  accounting;  and  thereafter  a  dispute 
arose  aB  to  who  were  elected  officers  of  the  corporation,  and  plain- 
tiff represented  the  president  and  his  faction  in  a  suit  against 
such  principal  stockholder  and  his  faction  to  determine  that  question, 
a  stipulation  entered  into  between  the  members  of  the  factions 
respecting  the  prosecution  of  the  action  against  the  principal 
stockholder,  did  not  by  mere  acquiescence  of  the  corporation  estop 
it  from  denying  the  power  of  the  president  to  employ  plaintiff  in 
the  first  instance:  as  none  of  the  parties  to  the  stipulation  were 
representing  the  corporation.  And  as  there  was  a  dispute  as  to  who 
were  present  and  participated  in  this  stipulation  concerning  plain- 
tiffs employment  that  question  was  for  the  jury.    Idem. 

fAL  LAW. 


Sentence:  Computation  of  time:  Statutes.  The  provisions  of  the 
statute  relating  to  the  computation  of  time  apply  to  criminal  as 
well  as  civil  actions.    State  v.  Smith,  336. 

Adultery:  Conviction  of  one  party:  Effect.  Although  one  of  the 
parties  charged  with  adultery  may  have  been  convicted  on  a 
separate  trial,  it  does  not  necessarily  follow  that  the  other  must 
also  be  convicted,  as  the  evidence  may  differ;  though  it  would  be 
impossible  for  one  to  be  guilty  and  the  other  innocent.  State  v. 
Diets,  332. 

Same:  Evidence:  Substantive  and  impeaching.  Where  a  witness 
upon  the  trial  of  one  of  the  parties  for  adultery  changed  his  evi- 
dence on  the  trial  of  the  other,  his  testimony  on  the  second  trial 
was  substantive  evidence  and  that  upon  the  former  trial  impeach- 
ing only.    Idem. 

Same:  Evidence:  Submission  of  issue.  Mere  proof  of  adulterous 
disposition  and  opportunity  to  commit  the  crime  of  adultery  are 
not  sufficient  to  warrant  conviction;  but  when  coupled  with  proof 
that  the  parties  were  in  the  same  room  for  some  time  in  the  middle 
of  the  night  with  little  light,  and  embracing  each  other  either  in 
or  on  the  bed,  was  sufficient  to  take  the  issue  to  the  jury.    Idem. 

Embezzlement:  Conversion  of  funds:  Evidence.  Where  the  man- 
ager of  an  elevator  company  was  charged  with  embezzlement  by 
reason  of  having  checked  out  funds  of  the  company  for  the  purpose 
of  speculation  on  the  board  of  trade,  it  must  appear  that  he  con- 
verted the  amount  represented  by  one  or  more  of  the  checks  to  his 
own  use  or  to  the  use  of  others  to  warrant  conviction.  If  before 
checking  out  the  money  he  had  received  and  held  funds  or  its 
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equivalent  in  checks,  or  had  deposited  the  same  to  the  credit  of  the 
company  in  amounts  equal  to  those  checked  out,  there  was  no 
conversion;  but  if  such  was  not  the  fact  and  he  merely  anticipated 
replacing  the  funds  used,  or  if  he  in  fact  did  subsequently  restore 
them,  he  was  guilty  of  embezzlement  regardless  of  whether  he  was 
buying  options  for  himself  or  for  others.  The  evidence  in  this  case 
is  held  to  require  submission  of  the  question  of  whether  defendant 
intended  to  fraudulently  convert  the  money  to  his  own  use.  State 
v.  Schumacher,  231. 

Conversion  of  funds:  Intent:  Presumption.  Where  the  defendant 
offered  no  explanation  of  transactions  by  which  he  used  his  em- 
ployer's funds  for  a  private  purpose,  he  will  be  presumed  to  have 
intended  a  diversion  thereof,  the  natural  result  of  his  act;  and  the 
fact  that  he  was  acting  as  agent  of  third  parties  in  so  doing  is  no 
defense.    Idem. 

Sufficiency  of  evidence.  On  a  prosecution  for  embezzlement  direct 
evidence  of  intent  to  defraud  is  seldom  obtainable,  and  the  state 
may  rely  upon  inferences  to  be  drawn  from  the  proven  circum- 
stances of  the  transaction.    Idem. 

Murder:  Self-defense:  Uncommunicated  threats.  A  defendant 
charged  with  murder  may  show  recent  uncommunicated  threats 
of  decedent  to  take  his  life,  in  support  of  a  plea  of  self-defense, 
where  the  same  are  so  related  in  point  of  time  as  to  show  a 
continuous  state  of  mind.     State  v.  Johnson,  597. 

Murder:  Aiding  and  abetting:  Evidence.  On  this  prosecution  for 
murder  the  evidence  is  reviewed  at  length  and  held  insufficient 
to  warrant  conviction  on  the  theory  that  defendant  was  aiding  and 
abetting  in  the  killing  of  deceased,  there  being  no  claim  or  evidence 
of  a  previous  conspiracy  to  commit  the  act.    State  v.  Teale,  451. 

Same:  Instruction.  The  instruction  in  this  case,  prosecuted  on  the 
theory  that  defendant  was  aiding  and  abetting  the  crime,  that  if 
the  jury  find  the  defendant  and  his  co-defendants,  this  defendant 
"being  present  aiding,  abetting  and  consenting  thereto,"  did  unlaw- 
fully kill  the  deceased,  etc.,  the  defendant  would  be  guilty  unless 
the  killing  was  done  in  self-defense,  was  an  unsuitable  form  in 
which  to  submit  the  question,  because  tending  to  leave  the  impres- 
sion that  from  his  mere  presence,  which  was  conceded,  he  was  in 
fact  aiding  and  abetting.    Idem. 

Obtaining  money  by  false  pretense:  Venue.  Defendant  falsely  rep- 
resented by  a  letter  written  in  Polk  county  and  mailed  to  a  party 
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in  Nebraska  that  he  was  the  owner  of  certain  real  estate,  and 
enclosed  a  deed  thereto,  as  security  for  a  loan  of  money.  The  party 
defrauded  mailed  his  check  on  a  bank  in  Cass  county  to  defendant, 
who  deposited  it  to  the  credit  of  his  account  in  a  bank  in  Polk 
county  and  checked  the  funds  out.  The  Polk  county  bank  realized 
on  the  check  through  the  clearing  house  and  it  was  finally  paid  by 
the  Cass  county  bank.  Held,  that  the  crime  of  obtaining  money 
by  false  pretense  was  completed  when  defendant  deposited  the 
check  in  the  Polk  county  bank,  rather  than  when  it  was  cashed 
by  the  bank  on  which  it  was  drawn,  and  that  the  district  court  of 
Polk  county  had  jurisdiction  of  the  offense.    State  v.  Smith,  336. 

Same:  Indictment:  Limitations:  Instructions.  An  inadvertent 
instruction  in  a  prosecution  for  obtaining  money  under  false  pre- 
tense, that  if  the  check  upon  which  the  money  was  obtained  waa 
cashed  on  a  certain  date  concededly  within  three  years  after  the 
offense  was  committed,  was  harmless,  where  it  was  in  fact  cashed 
either  on  that  date  or  the  day  preceding  and  within  the  statutory 
period.    Idem. 

EVIDENCE. 

Impeachment.  A  criminal  defendant  is  not  bound  by  the  statement 
of  witnesses  for  the  state  on  cross  examination  that  they  were 
not  prejudiced;  but  he  may  show  the  bias  of  such  witnesses  by 
substantive  proof,  unless  too  remote  and  collateral  to  the  inquiry. 
State  v.  Johnson,  597. 

Admissibility.  Where  defendant  claimed  that  he  suspected  decedent 
of  having  improper  relations  with  his  minor  daughter,  and  that 
he  was  not  seeking  to  do  him  personal  violence  but  to  satisfy 
himself  on  that  point,  evidence  that  shortly  before  the  fatal  affray 
a  witness  had  told  defendant  that  he  had  seen  deceased  in  com- 
pany with  his  daughter  unattended  and  that  he  had  given  her  a 
present  was  admissible.    Idem. 

INDICTMENT. 

Failure  to  read:  Waiver.  Failure  to  read  to  the  jury  an  amendment 
to  an  indictment  is  waived  by  proceeding  to  trial.  State  v.  Schu- 
macher, 231. 

INSTRUCTIONS. 

Incompleteness.  Mere  incompleteness  of  an  instruction  when  stand* 
ing  alone,  which  is  correct  as  far  as  it  goes  and  the  subject  matter 
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is  fully  covered  by  other  instructions,  is  not  ground  for  condemn- 
ing it;  unless  so  erroneous  in  itself  or  in  such  conflict  with  some 
of  the  others  that  both  cannot  stand  as  correct  statements  of  the 
law.    State  v.  Johnson,  597. 

Murder:  Provocation.  The  instruction  in  this  case  that  if  defendant 
without  provocation,  that  is  without  malice,  shot  decedent  with 
intention  of  inflicting  some  serious  bodily  injury,  but  the  act  went 
beyond  hs  intention  and  caused  death,  he  waB  guilty  of  murder  in 
the  second  degree  was  objectionable,  as  leading  the  jury  to  believe 
that  if  the  killing  was  without  provocation,  though  not  intended, 
the  accused  was  still  guilty  of  murder  in  the  second  degree;  as  a 
killing  under  such  circumstances,  even  if  not  excusable,  is  only 
presumptively  malicious.    Idem. 

DAMAGES.    Se®  Fhatjd— Railroads— Rial  Property— Replevin— 
Sales — Telegraphs  and  Telephones. 

Excessive  verdict.  A  verdict  of  $10,000  for  injury  to  a  stationary 
engineer  thirty-eight  years  of  age  and  earning  $80  to  $90  per 
month,  resulting  in  several  operations  and  final  loss  of  one  limb 
below  the  knee  and  much  suffering,  is  held  excessive  and  is  re- 
duced to  $8,000.    Wheeler  v.  Brick  Co.,  414. 

Same.  Plaintiff,  a  boy  nine  years  of  age,  was  run  over  by  defend- 
ant's street  car  and  lost  part  of  his  foot.  His  shoulder  was  broken, 
his  arm  injured,  his  face  was  bruised  and  he  suffered  considerable 
pain.  His  claim  also  included  his  father's  right  to  reimbursement 
for  medical  services  and  care,  and  the  loss  of  plaintiff's  services. 
Held,  that  a  verdict  of  $7,500  was  not  excessive.  Long  v.  Railway 
&  Light  Co.,  11. 

Future  pain:  Instruction.  Where  the  evidence  in  a  personal  injury 
action  showed  that  plaintiff  had  not  fully  recovered  from  her  in- 
juries which  had  caused  her  pain,  an  instruction  permitting  re- 
covery for  future  pain  and  suffering  was  not  erroneous,  on  the 
theory  that  there  was  no  evidence  to  support  it.  Stokes  v.  Sac 
City,  514. 

Negligent  death.  In  actions  for  the  negligent  death  of  a  person  it 
is  not  necessary  to  introduce  the  life  tables;  and  in  the  absence 
of  evidence  as  to  the  living  expense*  of  a  decedent,  which  the  Jury 
would  not  be  bound  to  follow,  they  may  use  their  own  judgment  in 
connection  with  the  evidence  in  arriving  at  the  present  worth  of 
decedent's  life.    Clark  v.  Railway  Co.,  630. 

Vol.  162  Ia.— 49 
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Same.  The  court  was  justified  in  granting  a  new  trial  for  inadequacy 
of  a  verdict  for  $400,  where  deceased  was  a  school  teacher  forty- 
four  years  of  age,  earning  $60  per  month  for  ten  months  in  the 
year,  and  in  addition  earning  from  $25  to  $50  a  year  for  literary 
work,  and  having  a  life  expectancy  of  twenty-six  years.    IdewL 

DOMICILE.    See  Residence. 
DRAINAGE. 

Assessment:  Reduction  on  appeal:  Evidence.  On  appeal  from  as 
assessment  of  benefits  resulting  from  the  establishment  of  a  drain- 
age district,  the  evidence  is  reviewed  and  held  to  sustain  the  action 
of  the  district  court  in  reducing  plaintiffs  assessment  and  fixing 
the  limit  thereof.    Bibler  v.  Board  of  Supervisors,  1. 

Same:  Appeal:  Waiver.  Where  the  district  court  on  appeal  by  the 
landowner  reduced  his  assessment,  the  fact  that  the  supervisors  on 
behalf  of  the  drainage  district  recognized  the  order  of  the  court  by 
directing  an  assessment  of '  plaintiff's  land  in  accordance  therewith, 
issuing  bonds  for  delinquent  assessments,  and  by  selling  plaintiff's 
land  for  unpaid  assessments,  did  not  waive  the  right  of  the  county 
to  appeal  from  the  decision  of  the  district  court.    Idem. 

Assessment  of  benefits:  Evidence:  Appeal.  The  assessment  of 
benefits  in  drainage  proceedings  are  largely  matters  of  approxima- 
tion; and  in  view  of  the  better  opportunity  of  the  trial  court, 
because  seeing  and  hearing  the  witnesses,  to  obtain  knowledge  of 
the  character  of  the  land,  and  to  apportion  the  cost  of  the  im- 
provement, it3  finding  based  upon  conflicting  evidence  will  not  gen- 
erally be  disturbed  on  appeal.  The  action  of  the  court  in  reducing 
the  assessment  in  this  action  is  sustained  by  the  evidence.  In  re 
Hill  Drainage  Diet.,  182. 

Same:  Notice  of  appeal:  Sufficiency.  Notice  of  appeal  from  the 
assessment  of  benefits,  which  stated  the  total  amount  of  the  several 
assessments  appealed  from,  is  sufficient;  even  though  there  were 
two  appellants  and  they  owned  several  tracts  which  were  separately 
assessed,  where  they  had  filed  proper  objections  before  the  board 
against  each  assessment  and  the  board  had  made  the  assessments 
separately  but  in  one  order.    Idem. 

Appeal:  Service  of  notice.  Under  the  statutes  relating  to  appeals  in 
drainage  proceedings  notice  must  be  filed  with  the  county  auditor, 
and  it  will  be  considered  as  filed  when  delivered  to  him  and  treated 
as  filed  even  though  purporting  to  be  a  copy;  and  the  filing  of  the 
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original  with  the  clerk  of  court  adds  nothing  to  the  service.    Bed- 
ford v.  Board  of  Supervisors,  588. 

Same:  Notice  of  appeal:  Necessity  of  signature.  The  notice  of 
appeal  in  drainage  proceedings  must  be  signed  by  the  party  appeal- 
ing or  his  attorney.  Neither  endorsement  of  the  attorney's  name 
•on  the  back  of  the  notice,  nor  filing  of  the  original,  showing  service 
in  the  office  of  the  clerk  of  the  court,  will  cure  the  omission  to 
properly  sign  the  notice  filed  with  the  auditor.    Idem, 

Same:  Notice  of  appeal:  Waiver  of  defects:  Jurisdiction.  The 
notice  of  appeal  in  drainage  cases  is  jurisdictional;  and  if  insuf- 
ficient or  not  filed  in  time  appearance  in  the  district  court  to  move 
for  dismissal  is  not  a  waiver  of  the  defects,  nor  will  it  confer  juris* 
diction  of  the  case.    Idem. 

Same:  Notice:  Appearance  term.  The  fact  that  the  notice  of  appeal 
stated  that  the  appearance  term  commenced  on  the  14th  of  the 
month  when  in  fact  it  began  on  the  13th  was  not  a  fatal  defect. 
Idem. 

Appeal:  Damages:  Extent  of  claim.  On  appeal  from  the  allowance 
of  a  claim  for  damages  in  drainage  proceedings,  the  land  owner  can- 
not change  his  position  and  recover  on  another  and  different  ground 
than  that  urged  before  the  board  of  supervisors;  but  the  proceed- 
ings before  the  board  are  informal  and  courts  will  not  review  them 
with  technical  strictness,  and,  if  the  claim  for  damages  made  to 
the  board  is  broad  enough  to  justify  it,  an  allowance  of  all  dam- 
ages resulting  to  the  farm  as  a  whole  will  be  sustained. 

Plaintiff's  claim  as  originally  made  was  for  the  value  of  the  land 
taken  for  right  of  way  for  the  ditch  and  levee,  and  it  is  held  that 
it  was  sufficiently  comprehensive  to  embrace  all  damages  resulting 
to  the  farm  by  reason  of  the  construction  of  the  ditch.  Mackland 
v.  Board  of  Supervisors,  604. 

Same:  Instruction:  Assumption  of  facts.  Where  it  appeared  from 
the  evidence  that  the  water  of  a  stream  had  been  diverted  from  its 
course,  but  the  bed  of  the  stream  was  still  to  some  extent  a  water- 
way for  the  drainage  of  a  large  area  of  land,  the  court's  instruction 
that  the  river  bed  along  which  the  drain  was  constructed  had  for 
some  years  been  abandoned  by  the  river,  was  not  an  unwarranted 
assumption  of  fact3.    Idem, 

Construction  of  drain:  Presumption:  Burden  of  proof.  Where  a 
land  owner,  who  was  notified  of  the  proposed  change  in  the  loca- 
tion of  a  drainage  ditch  filed  his  claim  for  damages,  proposed  a 
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compromise  and  settlement  which  was  accepted  and  paid,  and  be 
receipted  in  full  of  all  his  damages,  a  presumption  arose  that  the 
ditch  was  constructed  in  the  new  location  according  to  the  reTised 
plans;  and  the  burden  of  showing  that  the  ditch  was  not  to  be 
constructed  according  to  the  revised  plans,  but  was  of  a  different 
character  and  in  a  different  location  from  that  proposed,  was  upon 
him,  when  seeking  to  restrain  the  construction.  Knudson  v.  Board 
of  Supervisors,  07. 

Construction  of  drain:  Estoppel.  Where  a  land  owner  without  pro- 
test accepted  and  retained  the  amount  of  damages  awarded  for  the 
construction  of  a  drainage  ditch  in  a  new  location,  with  full  knowl- 
edge of  the  amount  of  his  land  that  would  be  taken,  he  could  not 
enjoin  the  construction  on  the  ground  that  it  was  not  located  ac- 
cording to  the  final  plan.    Idem. 

Establishment  of  district:  Review  of  order.  Ordinarily  it  is  the  rule 
in  equitable  cases  that  the  findings  of  the  trial  court  will  be  given 
weight  on  appeal ;  but  this  rule  does  not  apply  with  the  same  force 
on  an  appeal  from  a  decree  setting  aside  an  order  of  a  board  of 
supervisors  establishing  a  drainage  district,  as  the  action  of  the 
board  in  such  cases  is  in  a  large  measure  legislative;  and  this  is 
especially  true  where  the  board  acted  upon  the  advice  of  a  com- 
petent engineer,  and  personal  inspection  of  the  proposed  district 
In  such  cases  which  are  subject  to  review,  the  courts  should  be  3low 
to  annul  their  order.    Mittman  v.  Farmer,  364. 

Public  benefit:  Evidence.  Wherever  it  appears  that  agricultural 
lands,  because  of  their  location  and  surface  conditions,  habitually 
collect  surface  water  to  an  extent  rendering  them  unfit  for  cultiva- 
tion the  drainage  of  such  lands  should  be  considered  a  public  bene- 
fit; and  the  fact  that  some  of  the  lands  within  a  proposed  district 
will  not  be  benefited  as  much  as  other  lands  does  not  justify 
setting  aside  an  order  of  the  board  establishing  the  district,  as  that 
is  a  matter  which  can  be  adjusted  in  making  the  assessments.  The 
evidence  in  the  instant  case  is  held  insufficient  to  justify  the  court  in 
setting  aside  the  order  of  the  board  establishing  the  district.    Idem. 

Excessive  cost:  Evidence.  The  evidence  in  this  action  is  reviewed 
and  held  to  show  that  the  cost  of  the  drainage  system  and  its  main- 
tenance, as  proposed,  would  not  be  excessive,  when  compared  with 
the  benefits  to  be  received.    Idem. 

Establishment  of  district:  Sufficiency  of  petition:  Statutes,  The 
act  of  the  34th  General  Assembly  amending  section  1989-a49  of  the 
Code  Supplement,  requiring  a  petition  signed  by  one  third  of  the 
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land  owners  of  the  district  before  a  pumping  station  ean  be  estab- 
lished in  connection  with  the  district,  does  not  apply  to  the  or- 
ganization of  a  district  for  which  the  petition  had  been  filed,  com- 
missioners appointed  and  objections  filed  before  the  amendment  be- 
came effective,  although  the  final  order  establishing  the  district  was 
not  made  until  afterwards;  as  the  amendment  provided  that  it 
should  not  affect  pending  litigation  or  proceedings  under  the  law 
amended,  which  includes  any  of  the  steps  taken  in  the  proceeding 
before  the  board.    Idem. 

Extent  of  district:  Lands  in  another  district:  Assessment  of  benefits. 
Where  a  proposed  drainage  district  included  lands  of  an  existing 
district  which  lay  outside  the  limits  of  a  city,  but  not  those  within 
the  city  limits  similarly  situated,  the  fact  that  the  lands  within 
the  city  not  included  were  benefited  would  not  be  ground  for  set- 
ting aside  the  order  of  the  board  establishing  the  district;  as  they 
could  be  included  later  if  found  to  be  substantially  benefited.  Nor 
would  the  fact  that  lands  within  the  city  were  not  included  be 
ground  for  excluding  other  land  in  the  old  district;  as  the  same 
would  be  assessed  according  to  benefits  after  taking  into  considera- 
tion the  value  of  the  old  improvements.    Idem. 

Extent  of  district:  Discretion  of  board.  In  the  establishment  of  a 
drainage  district  having  a  city  within  the  watershed  the  fixing  of 
the  boundary  of  the  district  at  the  city  limits  where  the  benefits 
were  tangible,  and  omitting  lands  within  the  city  limits  and  sub- 
ject to  the  sanitary  requirements  bf  the  city,  was  within  the  legis- 
lative discretion  of  the  board  acting  upon  the  report  of  the  engi- 
neer.   Idem. 

Judgments:  Former  adjudication:  Parties  concluded.  A  former 
judgment  in  favor  of  plaintiff  on  his  cross  petition  against  the 
plaintiff  in  this  action,  permanently  enjoining  this  plaintiff,  his 
agents  or  employees  only,  from  interfering  with  the  flow  of  water 
through  a  culvert  within  a  proposed  drainage  district,  was  not  con- 
clusive against  the  county,  in  this  suit  to  compel  it  to  maintain 
the  culvert.  And  even  though  the  county  had  been  enjoined  in  that 
action  from  interfering  with  the  culvert,  that  fact  would  not  pre- 
vent it  from  thereafter  establishing  a  drainage  district  and  dis- 
pensing with  the  culvert;  as  the  county  is  expressly  authorized  to 
establish  drainage  districts  and  to  make  changes  in  the  ditches, 
drains  and  laterals,  for  which  plaintiff's  remedy  was  to  object  be- 
fore the  board  of  supervisors,  and  failing  there  to  make  his  claim 
for  damages.    Elliott  v.  Woodbury  County,  473. 
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Establishment  of  drains:  Proceedings:  Evidence.  In  this  action  to 
enjoin  the  county  from  maintaining  an  embankment  and  to  compel 
it  to  keep  an  open  culvert  therein  for  the  drainage  of  plaintiff's 
lands,  the  reports  and  plats  of  the  engineer,  resolutions  and  pro- 
ceedings of  the  board  and  the  evidence  in  the  case  are  reviewed  and 
held  to  show  that  a  culvert  in  the  embankment,  aa  claimed  by 
plaintiff,  was  not  contemplated  in  the  establishment  of  the  dis- 
trict.   Idem. 

DURESS.    See  Fraud. 

EMBEZZLEMENT.   See  Criminal  Law. 

EMINENT  DOMAIN. 

Railroads:  Use  of  right  of  way.  Rights  acquired  by  eminent  domain 
cannot  be  diverted  to  private  uses  inconsistent  with  the  purpose  of 
the  grant;  but  the  use  of  a  railroad  right  of  way  for  hauling 
gravel  from  a  sand  bank  for  transportation  over  the  railroad  is  a 
proper  use  in  connection  with  the  operation  of  the  railroad,  although 
the  person  hauling  the  same  makes  a  profit  therefrom;  and  the 
grantor  of  the  right  of  way  cannot  object  to  such  use.  Hohl  v. 
Railway  Co.,  66. 


Quieting  title:  Color  of  title:  Adverse  possession.  Where  the 
widow,  having  a  life  interest  in  the  income  from  testator's  prop- 
erty, and  his  legal  heir  holding  the  fee,  conveyed  their  interests  in 
the  real  estate,  and  a  decree  quieting  the  title  was  entered  in 
favor  of  the  grantee,  in  a  Buit  to  which  they  were  all  parties,  one 
holding  under  such  grantee  with  occupancy  for  fifteen  years  held 
color  of  title,  and  was  entitled  to  a  decree  quieting  the  title  in  him 
as  against  the  heirs  of  the  testator.   Tutbrees  v.  James,  618. 

Specific  performance:  Oral  contract:  Evidence.  In  this  action  for 
specific  performance  of  an  oral  contract  for  the  purchase  and  sale 
of  land,  the  evidence  is  reviewed  and  held  insufficient  to  show  by 
clear  and  satisfactory  proof  that  the  minds  of  the  parties  met  in 
the  alleged  agreement.    Witte  v.  Gardner,  117. 

Specific  performance:  Evidence.  In  this  action  for  specific  perform- 
ance of  an  oral  agreement  to  execute  a  mortgage  on  an  exchange 
of  property  the  evidence  is  held  to  sustain  plaintiff's  contentions. 
Howard  v.  Cave,  506. 
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Specific  performance:  Alternative  relief.  Where  the  defendants  as 
part  of  a  contract  of  exchange  of  real  property  agreed  to  execute 
a  mortgage  on  the  property  received  to  secure  a  balance  due  from 
them,  which  they  refused  to  do,  plaintiff  was  entitled  to  a  decree 
for  specific  performance  or  to  the  establishment  of  a  vendor's  lien 
as  alternative  relief.    Idem, 

Specific  performance:  Title:  Evidence.  In  this  action  for  specific 
performance  of  a  contract  to  convey  land  the  evidence  is  reviewed 
at  length  and  held  to  show  that  the  vendor  had  no  title  or  interest 
in  the  property  at  the  time  of  making  the  contract.  Hambleton  v. 
Jameson,  186. 

Same:  Readiness  to  perform:  Intervening  equities:  Denial  of 
decree.  To  entitle  the  purchaser  of  land  to  specific  performance 
of  has  contract,  even  though  time  was  not  the  essence  of  the  agree- 
ment, it  must  appear  that  he  was  ready,  willing  and  able  to  perform 
the  contract  according  to  its  terms ;  and  if  other  equities  arise  grow- 
ing out  of  his  failure  or  neglect  to  perform  specific  performance 
will  be  denied  him.    Idem. 

Same:  Abandonment:  Evidence.  The  evidence  in  this  action  is  also 
held  to  show  an  abandonment  of  the  contract  on  the  part  of  the 
purchasers.    Idem. 

Same:  Equitable  estoppel.  Where  plaintiffs,  who  had  contracted  to 
purchase  land  to  which  their  vendor  held  simply  a  contract  of  sale 
from  the  owner,  refused  to  make  their  payments  until  the  vendor 
had  assigned  his  interest  in  the  contract  to  an  innocent  purchaser, 
they  were  not  thereafter  entitled  to  specific  performance;  especially 
where  they  had  defeated  an  action  for  damages  for  breach  of  the 
contract  on  the  ground  that  their  vendor  had  no  title.    Idem. 

Same:  Joint  contract:  Enforcement.  Where  two  persons  contracted 
to  purchase  land  and  one  absolutely  abandoned  and  refused  to 
perform,  the  vendor  was  under  no  obligation  to  accept  notes  of 
the  other  in  performance  of  the  contract,  even  though  the  party 
offering  the  notes  was  an  assignee  of  the  defaulting  purchaser. 
Idem. 

ESCROW.  Bee  Conveyances. 

ESTATES  OF  DECEDENTS.    &»  &bo  Wills. 

Administrators:  Contracts:  Personal  liability.  An  administrator 
is  not  authorized  by  statute  to  employ  an  agent  to  sell  land  be- 
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longing  to  the  estate,  and  therefore  cannot  bind  the  estate  for 
commissions  paid,  but  is  personally  liable  therefor.  McFarland  *. 
Howell,  110. 

ESTOPPEL    S60  Corporations — Drainage — Equity — Negotiable 
Instruments — Replevin. 


EVIDENCE.    8ee  Criminal  Law — Insurance — Negligence, 

Books  of  account:  Sale  tickets.  An  account  so  kept  as  to  show  the 
true  state  of  the  transactions  between  the  parties  by  the  original 
entries,  is  admissible  in  evidence  as  a  book  of  account,  though  in 
form  of  slips  rather  than  a  bound  book.  Thus  a  system  of  sale 
tickets  kept  in  duplicate  showing  each  transaction,  the  amount  of 
previous  sales  being  carried  forward  and  added  to  the  last  ticket, 
and  the  footing  showing  the  state  of  the  account  are  admissible 
as  a  book  of  original  entries.    Graham  &  Corry  v.  Work,  383. 

Conclusions.  Evidence  in  the  nature  of  a  conclusion,  when  tending 
to  show  an  ultimate  fact  known  to  the  witness  and  material  to 
the  issue,  is  competent.  Thus  evidence  as  to  the  exact  residence 
of  certain  persons  with  respect  to  the  boundaries  of  an  incorporated 
town  was  admissible.    Independent  School  Dist.  v.  Ind.  Disk,  686. 

Conclusion.  Where  a  witness  testified  that  the  cage  or  wagon 
frightened  one  of  his  horses  as  he  drove  past  it,  and  described  the 
action  of  his  horse,  the  further  statement  that  he  supposed  the 
horse  was  frightened  at  the  wagon  was  not  objectionable  as  a  mere 
supposition,  but  was  a  proper  statement  of  what  appeared  to  him 
at  the  time  as  the  disturbing  cause.    Stokes  v.  Sac  City,  514. 

Expert  evidence.  Where  a  witness  had  testified  that  his  horses  were 
not  frightened  at  the  cage  or  wagon,  and  that  from  his  experience 
there  was  nothing  about  the  wagon  or  its  occupant  likely  to 
frighten  reasonably  quiet  horses,  although  there  was  a  difference 
in  horses  in  that  respect,  he  was  properly  permitted  to  further  state 
as  an  expert  whether,  if  certain  horses  were  frightened  when  in 
the  vicinity  of  the  cage,  or  before  they  saw  the  same,  it  was  not 
the  odor  that  disturbed  them,  over  the  objection  that  the  question 
was  hypothetical  and  without  support  in  the  evidence.    Idem, 

Relevancy.  The  testimony  of  a  witness  that  a  wagon  might  be 
painted  a  color  which  would  frighten  horses,  although  he  was  un- 
able to  state  the  color  of  the  particular  wagon  in  question,  was  not 
objectionable  because  relating  to  wagons  generally,  where  it  could 
have  no  other  application  in  the  case  than  to  the  particular  wagon 
in  question.    Idem. 
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Habits  of  animals.  Witnesses  familiar  with  the  habits  and  customs 
of  animals  under  different  circumstances  and  conditions  may 
testify  to  their  habits,  whenever  material  to  the  inquiry.  Adam- 
son  v.  Harper,  56. 

Order  of  proof:  Discretion.  The  order  of  the  introduction  of  evi- 
dence is  largely  a  matter  of  discretion  with  the  court,  and  its 
ruling  involving  simply  that  question  will  rarely  be  disturbed  on 
appeal;  especially  where  there  was  no  request  to  meet  such  testi- 
mony.   Idem. 

Refreshing  recollection.  Where  plaintiff's  agent  made  a  list  of  articles 
sold  and  delivered  to  defendant,  which  list  he  delivered  to  the  man- 
ager of  the  plaintiff  corporation,  it  was  competent  for  the  manager 
to  use  a  personal  memorandum  made  from  the  list  for  the  purpose 
of  refreshing  his  memory,  where  the  original  list  was  lost  and  the 
agent  at  the  time  could  not  testify  from  his  recollection.  New 
England  Syndicate  v.  Cutler,  246. 

Same.  One  who  has  made  a  memorandum  in  the  usual  course  of  busi- 
ness may  use  it  to  refresh  his  recollection.    Idem. 

Value  of  services:  Hypothetical  questions.  No  matters  should  be 
included  in  a  hypothetical  question  not  covered  by  the  evidence; 
especially  where  the  witness  is  called  upon  to  fix  the  value  of  serv- 
ices rendered  upon  an  assumed  state  of  facts.  Thus  where  it  ap- 
peared that  plaintiff,  in  a  suit  against  a  corporation  for  legal 
services,  performed  at  the  instance  of  the  president  of  a  corpora- 
tion, had  performed  services  for  one  of  two  warring  factions  to 
determine  who  were  legally  elected  officers  of  the  corporation,  the 
allowance  of  a  hypothetical  question  relating  to  the  value  of  plain- 
tiff's service  which  introduced  matters  not  in  the  record  and  re- 
lating to  the  other  suit  was  erroneous.    Ney  v.  Telephone  Co.,  525. 

Weight  of  evidence.  The  greater  number  of  witnesses  in  favor  of 
one  party  does  not  necessarily  establish  the  weight  of  the  evidence 
in  his  favor,  as  this  is  a  question  for  the  jury.  Tullis  v.  Chase 
Co.,  264. 

Witnesses:  Credibility.  That  an  attorney  has  been  disbarred  may 
be  shown  for  the  purpose  of  discrediting  his  testimony  as  a  wit- 
ness, but  proof  of  the  details  of  the  disbarment  proceeding  is  not 
admissible.    In  re  Estate  of  Thorman,  237. 

Same.  The  jury  is  not  bound  to  accept  as  true  the  testimony  of  a 
witness   though  uncontradicted  by  other   witnesses;    but   it  may 
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consider  the  means  and  opportunity  of  the  witness  to  know  the 
facts  testified  to,  the  consistency  of  his  testimony  with  itself  and 
the  other  proven  facts  and  circumstances,  and  apply  to  it  the  test 
of  credibility.    Platter  v.  Railroad  Co.,  142. 

EXEMPTIONS. 

Head  of  family:  Borden  of  proof.  To  establish  an  exemption  as 
the  head  of  a  family,  it  must  appear  that  at  the  time  of  the  levy 
the  claimant  was  in  fact  the  head  of  a  family  and  that  the  property 
levied  upon  was  habitually  used  by  him  in  earning  his  living. 
Blair  v.  Fritz,  716. 

Same:  Head  of  family:  Evidence.  An  adult  child  may  be  the  head 
of  a  family  if  he  controls,  supervises  and  manages  the  affairs  of 
the  household  with  an  obligation  resting  upon  him  to  do  so;  but 
ordinarily  if  either  the  father  or  mother  be  living  he  or  she  will  be 
considered  the  head  of  the  family.  In  the  inBtant  case  the  evidence 
is  held  to  show  that  the  widowed  mother  rather  than  the  adult  son 
was  the  head  of  the  family,  and  the  son  was  not  therefore  entitled 
to  the  exemptions  claimed.    Idem. 

Notice  of  ownership.  Notice  of  ownership  of  property  is  not  material 
to  the  determination  of  an  action  to  recover  possession  of  the 
property  as  exempt,  where  no  such  issue  was  made  in  the  pleadings, 
and  the  creditor  gave  the  sheriff  a  sufficient  indemnifying  bond. 
Idem. 

Statute:  Construction.  The  words  "other  laborer,"  as  used  in  the 
statute  exempting  a  team  and  vehicle  to  the  head  of  a  family, 
should  be  liberally  construed  in  the  light  of  the  preceding  classes 
of  individuals  who  are  declared  to  be  entitled  to  the  exemption, 
and  is  held  to  include  persons  other  than  those  enumerated  whose 
work  or  labor  require  a  team  in  making  a  living.  The  term  as  here 
used  covers  one  who  works  either  with  mind  or  body,  and  includes 
an  insurance  agent  whose  duties  require  him  to  travel  about  the 
country  with  a  team  or  other  vehicle.    Lames  v.  Armstrong,  327. 

Same:  Vehicle:  Automobile.  An  automobile  used  by  the  head  of  a 
family  in  earning  a  living  is  a  vehicle  within  the  meaning  of  the 
exemption  statute.    Idem. 

FALSE  PRETENSE.  See  Criminal  Law. 

FORFEITURE.    See  Real  Property. 
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FRAUD.   See  Keal  Pbopibtt. 

Pecuniary  interest  of  defendant:  Liability:  Evidence.  The  gist  of 
a  charge  of  fraud  is  that  the  plaintiff  has  been  deceived  and  suf- 
fered damage  thereby,  and  the  question  of  whether  defendant  may 
have  lost  or  gained  by  the  transaction  is  not  controlling.  In  this 
action  to  recover  money  paid  on  the  purchase  price  of  land,  be- 
cause of  defendant's  misrepresentations  concerning  its  character, 
the  fact  that  defendant  was  acting  in  a  representative  capacity  and 
forwarded  the  sum  received  to  his  principal,  did  not  affect  his  lia- 
bility.   Spencer  v.  Taggart,  564. 

Same:  Instruction:  Prejudice.  Where  the  jury  in  an  action  for 
fraud  in  the  sale  of  land  could  only  have  returned  a  verdict  for 
plaintiff  under  the  evidence,  the  error,  if  any,  of  an  instruction 
assuming  that  defendant  received  that  portion  of  the  price  paid, 
when  he  had  in  fact  forwarded  the  same  to  his  principal,  was  not 
prejudicial,  on  the  theory  that  no  prejudice  would  result  to  him 
by  requiring  him  to  return  it.    Idem. 

Damages:  Proof.  In  a  suit  against  agents  for  damages  because  of 
their  misrepresentations  concerning  property  sold  by  them,  proof 
of  knowledge  of  the  falsity  is  essential  to  recovery.  Davis  v.  Cen- 
tral Land  Co.,  269. 

Knowledge:  Pleading:  Sufficiency:  New  trial.  A  petition  alleg- 
ing that  defendants  falsely  and  fraudulently  represented  that  the 
property  sold  plaintiffs  extended  to  an  alley,  impliedly  charges 
knowledge  of  the  falsity  of  the  representations;  and  in  the  absence 
of  any  criticism  of  the  pleading  until  after  verdict,  every  legal 
intendment  is  to  be  admitted  in  its  support,  and  a  new  trial  should 
not  be  granted  because  of  its  insufficiency  in  that  respect.    Idem, 

False  representations:  Knowledge:  Evidence.  Where  an  agent  was 
employed  to  sell  a  house  and  lot,  and  with  no  knowledge  as  to  the 
boundary  of  the  lot  represented  to  the  purchaser  as  of  his  own 
knowledge  that  it  extended  to  the  alley,  thereby  inducing  the 
purchase,  he  was  liable  on  the  ground  of  fraud  for  the  damage 
thus  sustained;  as  the  boundary  of  the  lot  was  easily  ascertainable 
and  not  a  mere  matter  of  opinion,  and  the  representation  was  con- 
cerning a  fact  the  truth  or  falsity  of  which  it  was  his  duty  to 
know.  Evidence  held  to  sustain  a  finding  that  with  no  knowledge 
whatever  as  to  the  boundary  of  the  property  in  question  defendant 
represented  that  it  extended  to  the  alley,  for  the  purpose  of  induc- 
ing plaintiff  to  purchase.    Idem. 
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Duress:  Assignment  of  insurance  policy:  Evidence.  Threats  re- 
lating to  personal  liberty  or  safety  likely  to  oppress  the  person  or 
deprive  him  of  the  free  exercise  of  his  will  and  prevent  that  meet- 
ing of  minds  necessary  to  a  valid  contract  constitute  duress.  In  the 
instant  case  the  evidence  is  held  to  require  submission  of  the  ques- 
tion of  whether  the  assignment  of  an  accident  insurance  policy  was 
obtained  by  duress,  thus  rendering  it  void.    Kaus  v.  Gracey,  671. 

Same:  Agency:  Acts  of  agent.  Where  a  creditor  of  the  insured 
represented  to  insured's  brother  that  the  indebtedness  was  for 
money  obtained  by  false  pretense  and  unless  he  assigned  his  policy 
to  secure  the  same  it  would  be  sued,  and  he  requested  the  brother 
to  procure  the  assignment,  which  he  did,  an  agency  was  thereby 
created  and  the  creditor  was  bound  by  the  statements  and  repre- 
sentations of  the  brother  amounting  to  fraud  or  duress  which  in- 
duced the  assignment.    Idem. 

Same:  Assignment  of  insurance;  Consideration.  A  pre-existing  in- 
debtedness is  a  sufficient  consideration  for  the  assignment  of  an 
insurance  policy,  when  obtained  without  fraud  or  duress.    Idem. 

Evidence:  Submission  of  issues.  In  an  action  against  a  husband  and 
wife  for  false  representations  concerning  improvements  upon  lands 
sold  to  plaintiff,  the  evidence  is  held  to  require  a  submission  of  the 
issues  as  against  the  husband;  and  even  though  there  was  no 
evidence  connecting  the  wife  with  the  alleged  fraud,  and  a  verdict 
was  rightly  directed  in  her  favor,  that  fact  did  not  obviate  the 
necessity  of  submitting  the  issues  as  to  the  husband.  Gagle  v. 
Besser,  227. 

Exchange  of  real  property:  Evidence.  The  evidence  in  this  action 
is  reviewed  and  held  sufficient  to  sustain  a  finding  of  the  fraudulent 
valuation  of  plaintiff's  property,  which  was  transferred  to  defend- 
ants in  performance  of  a  contract  of  exchange.  Howard  v.  Cave, 
606. 

False  representations:  Evidence.  In  an  action  to  cancel  a  deed  to 
land  exchanged  for  other  property  on  the  ground  of  fraud,  evidence 
that  a  mortgage  taken  back  by  the  owner  of  the  other  property 
represented  its  full  value,  was  competent  on  the  question  of  false 
representations.  Evidence  held  sufficient  to  authorize  cancellation 
of  the  deed.    Nagel  v.  Davis,  349. 

HIGHWAYS. 

Establishment:  Statute.  The  order  of  a  board  of  supervisors  estab- 
lishing a  highway,  in  the  instant  case,  was  not  in  violation  of  the 
statute  prohibiting  its  establishment  through  ornamental  grounds 
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contiguous  to  a  dwelling;  as  the  house  in  question  was  not  a 
dwelling  and  the  ground  adjacent  was  not  ornamental  as  con- 
templated by  the  statute.    Oelwein  v.  Walrath,  667. 

Same:  Validity  of  order.  While  a  board  of  supervisors  in  some  of 
its  functions  acts  in  a  quasi  judicial  character,  still  it  is  not  held 
to  a  great  degree  of  formality  of  procedure.  In  the  instant  case 
the  fact  that  after  submission  of  the  matter  establishing  a  high- 
way, and  before  final  decision,  the  board  visited  the  location  of 
the  proposed  highway  and  interviewed  parties  concerning  its  loca- 
tion, did  not  invalidate  the  proceedings,  though  done  without 
notice  to  or  in  the  presence  of  the  landowner.    Idem. 

Same.  The  fact  that  the  county  attorney  appeared  before  the  board 
in  behalf  of  the  petitioners  for  the  location  of  a  highway,  and 
later  defended  the  county  in  a  proceeding  to  annul  the  order 
establishing  the  same,  did  not  invalidate  the  order  or  affect  the 
jurisdiction  of  the  board  to  act  upon  the  petition.    Idem. 

Same:  Discretion  of  board:  Power  of  court.  The  court  cannot 
control  the  discretion  of  a  board  of  supervisors  in  the  establishment 
of  a  highway;  it  will  only  inquire  into  the  legality  of  its  action. 
Idem. 

Obstruction:  Rights  of  adjoining  land  owner:  Injunction.  A  land- 
owner who  has  suffered  some  special  injury  by  reason  of  the 
obstruction  of  the  highway  adjoining  his  premises  may  maintain 
an  action  to  enjoin  the  obstruction;  but  where  a  new  highway  is 
established  to  take  the  place  of  an  old  one,  and  he  suffers  no  injury 
except  that  the  new  road  is  more  hilly  and  inconvenient  to  travel, 
which  inconvenience  is  shared  in  by  the  general  public,  he  cannot 
maintain  the  action.    Bryan  v.  Petty,  62. 

HOMESTEAD. 

Election  by  occupancy.  Where  a  surviving  spouse  occupied  the 
homestead  for  more  than  ten  years,  without  taking  any  steps  to 
have  his  distributive  share  set  aside  to  him,  it  will  be  presumed 
that  he  elected  to  take  a  homestead  interest  in  the  property.  She- 
langowski  v.  Schrack,  176. 


HUSBAND  AND 

Agency:  Contracts  of  husband:  Liability  of  wife.  Where  a  hus- 
band has  full  control  of  his  wife's  real  estate,  so  far  as  relates 
to  its  operation  and  management  as  a  farm,  in  renting,  keeping  up 
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repairs,  making  improvements,  sale  of  products  and  collection  of 
pay  therefor,  and  such  other  matters  as  are  incidental  to  its 
general  control,  he  is  the  general  agent  of  his  wife  in  all  matter* 
connected  with  the  control  and  operation  of  the  farm;  and  he  may 
make  a  contract  in  her  name  with  adjoining  landowners  for  the 
joint  drainage  of  their  lands,  which  may  also  include  a  method 
of  apportioning  the  costs,  and  she  will  be  bound  by  the  contract 
and  apportionment  of  the  costs  thus  made,  unless  tainted  by  fraud 
or  mistake.    Irwin  v.  Hoyt,  679. 

Same:  Drainage  contract:  Estoppel.  Where  a  husband  acting 
with  authority  contracted  with  adjoining  owners  for  the  drainage  of 
his  wife's  land,  and  the  plan  suggested  by  him  was  adopted  and 
followed,  she  could  not  thereafter  complain  that  some  feature  of 
the  plan  caused  her  unnecessary  expense  because  of  the  situation  of 

her  land.    Idem. 

» 

Same.  Under  a  contract  for  the  joint  drainage  of  lands,  which  pro- 
vides the  manner  of  doing  the  work  and  for  an  apportionment  of 
the  cost  according  to  benefits,  a  party  thereto  cannot  complain 
that  the  total  cost  was  more  than  it  might  have  been  if  done 
by  some  other  method,  in  the  absence  of  any  showing  of  fraud. 
Idem. 

Antenuptial  contract:  Consideration.  Subsequent  marriage  is  a 
sufficient  consideration  for  an  antenuptial  contract  settling  the 
property  rights  of  the  parties.    In  re  Estate  of  Thorman,  316. 

Same:  Validity  of  contract:  Burden  of  proof.  Where  an  ante- 
nuptial contract  was  fairly  entered  into,  and  is  reasonable  upon 
its  face,  it  will  be  enforced,  in  the  absence  of  evidence  to  the 
contrary:  and  one  seeking  to  avoid  such  a  contract  has  the  burden 
of  alleging  and  proving  that  it  is  unfair  and  unreasonable.    Idem. 

Same:  Distributive  share:  Waiver.  A  valid  antenuptial  contract 
settling  the  property  rights  of  the  parties  waives  and  bars  a  dis- 
tributive share  in  the  estate  of  the  deceased  spouse.    Idem. 

Family  necessities:  Liability.  Where  the  mother  became  the  head 
of  the  family  upon  the  death  of  her  husband,  family  necessities 
purchased,  though  in  the  name  of  the  husband's  estate  or  that  of 
her  children,  when  for  use  in  the  family  of  which  she  was  the 
responsible  head,  were  properly  chargeable  against  her  estate;  as 
she  was  liable  for  items  of  that  character  purchased  both  prior  and 
subsequent  to  the  death  of  her  husband.  Graham  &  Corry  v. 
Work,  383. 
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INDICTMENT.    See  Criminal  Law. 

INFANTS.   See  Negligence. 

INJUNCTION.     See  Real  Pbopibtt. 

INSTRUCTIONS.  &&  Criminal  Law — See  also  Account — Assault 
and  Batter  y — Contracts — Drainage — Railroads — Replevin — 
Sales. 

Collateral  issues,  When  the  court  gives  the  jury  the  rules  of  la* 
directly  applicable  to  the  case  it  is  sufficient;  and  a  requested 
instruction  concerning  a  collateral  issue,  though  in  a  strict  sense 
not  irrelevant,  may  properly  be  refused.  Long  v.  Railway  &  Light 
Co.,  11. 

Hatters  not  in  issue.  The  court  is  not  required  to  instruct  upon 
questions  neither  pleaded  nor  proven.    Tullis  v.  Chase  Co.,  264. 

Refusal  of  requests.  The  refusal  of  requested  instructions  substan- 
tially covered  by  those  given  by  the  court  is  not  erroneous.  Kaus 
v.  Gracey,  671. 

Theory  of  cause.  Where  the  defendants  in  replevin  based  their  right 
to  possession  of  the  property  solely  on  the  strength  of  an  attach- 
ment, and  made  no  pretense  of  holding  under  a  mortgage,  refusal 
to  submit  the  question  of  possession  under  the  mortgage  was  proper. 
Sheeler  v.  Porter  Hardware  Co.,  6. 

INTOXICATION.     See  Insurance. 

INTOXICATING  LIQUORS.    See  Contempt. 

Consent  petition:  Poll  lists.  The  poll  lists  from  which  to  determine 
the  sufficiency  of  a  petition  of  consent  to  the  sale  of  intoxicating 
liquor  are  those  of  the  last  election  held  in  the  city,  whether  a 
regular  city  election  or  a  general  election;  those  of  a  school 
election  or  for  the  issuance  of  bonds  of  the  school  district  are  not 
contemplated  by  the  statutes,  even  though  the  boundaries  of  the 
school  district  may  be  the  same  as  those  of  the  city.  Wright  v. 
Board  of  Supervisors,  82. 

Same:  Consent  of  council.  Even  though  a  mulct  petition  of  consent 
has  been  canvassed  and  found  sufficient,  no  individual  has  a  right 
to  sell,  or  keep  for  sale,  intoxicating  liquors  within  the  city  until 
the  city  council  has  given  its  consent  by  proper  resolution.    Idem. 
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Mulct  tax:     Assessment:     Notice.     Where  the  owner  of  prupettj 
assessed  for  a  mulct  tax,  though  a  minor,  is  over  the  age  of  four- 
teen years,  notice  of  the  return  of  the  property  for  taxation  by 
the  assessor  may  be  served  upon  him  alone.    Hopkins  v.  Lee,  165. 

Same:  Property  of  minor:  Liability.  Under  the  statutes  of  tin* 
state  neither  infancy  nor  other  disability  of  the  owner  of  property, 
wherein  the  business  of  selling  liquor  is  carried  on,  will  exempt  the 
property  from  liability  for  the  mulct  tax.    Idem, 

Assessment  of  mulct  tax  Mulct  taxes  are  not  levied  by  the  board 
of  supervisors  under  present  statutes,  but  are  returned  by  the 
assessor  to  the  auditor,  and  by  him  certified  to  the  treasurer,  who 
enters  the  same  for  collection.    Idem. 

Same.  Mulct  taxes  may  be  levied  for  part  of  a  calendar  year;  but 
even  if  this  were  not  so  a  party  cannot  complain  of  a  levy  for  less 
than  the  law  requires.    Idem. 

Irregular  tax:  Burden  of  proof.  Where  a  sale  of  property  for  mulct 
taxes  appears  to  be  regular  the  burden  of  showing  irregularity  or 
error  is  upon  the  party  asserting  the  same.    Idem, 

Irregular  mulct  tax:  Remedy.  The  statutes  create  the  board  of 
supervisors  a  tribunal  and  provide  a  method  for  contesting  the 
regularity  of  mulct  taxes,  and  for  a  rebate  or  remission  of  the 
same;  and  unless  the  tax  is  wholly  void  the  remedy  thus  provided 
is  exclusive.     Idem. 

Pharmacists:  Violation  of  injunction.  Where  a  druggist  was  en- 
joined from  selling  liquor  and  his  place  of  business  was  described 
in  the  injunction,  and  he  thereafter  sold  the  property  to  another, 
but  remained  in  the  business  as  a  clerk,  a  personal  sale  by  him 
was  a  violation  of  the  writ  and  rendered  him  liable  for  contempt. 
Rist  v.  Dist.  Court  of  Polk  County,  244. 

Injunction :  Costs:  Attorney  fees.  Where  the  defendant  in  a  suit 
to  abate  a  liquor  nuisance  voluntarily  and  in  apparent  good  faith 
abated  the  alleged  nuisance,  and  thereupon  before  answering  moved 
to  dismiss  the  action,  which  motion  was  sustained,  an  attorney  fee 
was  not  taxable  against  him  as  part  of  the  costs,  under  the  provi- 
sions of  section  2406  of  the  Code  Supplement  of  1907.  Batten  v. 
Benge  Drug  Co.,  280. 
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INSURANCE. 

Mutual  insurance:  Contract:  By-laws.  By  applying  for  and  accept- 
ing a  certificate  of  insurance  in  a  mutual  benefit  association  the 
member  becomes  bound  by  its  provisions  and  the  by-laws  which 
are  made  a  part  of  the  contract;  and  this  will  include  a  by-law 
providing  that  the  certificate  shall  be  void  in  case  the  member 
becomes  intemperate  in  the  use  of  liquor,  drugs  or  narcotics,  or  if 
death  result  directly  or  indirectly  from  such  use.  Boek  v.  Modern 
Woodmen,  159. 

Action  upon  certificate:  Intoxication  as  a  defense:  Evidence.  The 
evidence  in  the  instant  case  is  reviewed  and  held  to  show  that 
insured  came  to  his  death  from  the  intemperate  use  of  intoxicating 
liquor,  within  the  meaning  of  a  by-law  rendering  the  certificate 
void  for  intoxication;  and  the  court  should  have  so  found  as  a 
matter  of  law  and  directed  a  verdist  for  defendant.    Idem. 

Evidence:  Cause  of  death:  Coroner's  verdict.  A  coroner's  verdict 
is  admissible  in  an  action  upon  the  certificate  of  insurance,  as  prima 
facie  evidence  that  death  resulted  from  the  cause  found  by  the 
coroner's  jury.    Idem, 

JUDGMENTS.  See  Drainage. 

Default:  Vacation:  Discretion.  Ordinarily  the  court  will  not 
undertake  to  settle  controversies  arising  outside  of  court,  and  of 
which  no  record  is  made,  or  to  set  aside  defaults  upon  a  disputed 
showing  of  verbal  agreements  respecting  the  pleadings.  In  the 
instant  case  there  was  no  abuse  of  discretion  in  refusing  to  set 
aside  the  default.  Ronayne  v.  Hawkeye  Commercial  Men's  Ass'n, 
615. 

Same.  The  fact  that  defendant's  counsel  appeared  and  moved  to  set 
aside  the  default  before  the  record  of  the  judgment  was  written  up 
was  not  material  on  the  question  of  setting  the  default  aside;  as 
the  court  could  have  vacated  the  judgment  at  any  time  during  the 
term  upon  a  proper  showing.    Idem, 

judgment  upon  stipulation:  Finality.  Where  decree  was  entered 
against  one  of  the  defendants,  the  other  not  having  been  served 
with  notice  of  the  action,  and  after  time  for  appeal  plaintiff  and 
the  other  defendant  stipulated  that  the  evidence  taken  should  be 
submitted  and  that  the  decision  thereon  of  the  trial  judge  should 
be  considered  an  arbitration,  and  if  complied  with  within  a  certain 
time  the  cause  should  be  dismissed,  but  if  not  decree  should  be 
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entered  against  such  defendant  on  the  same  terma  and  for  the 
same  amount  as  that  against  the  other  defendant:  Held,  that 
upon  failure  to  comply  with  the  finding  of  the  court  the  decree 
entered  was  final  and  not  appealable^  and  the  fact  that  a  right 
of  appeal  existed  from  the  judgment  against  the  other  defendant 
did  not  affect  the  force  of  the  stipulation  as  a  finality.  Truitt  v. 
Mackaman,  253. 

Exception:  Correction  of  entry:  Nunc  pro  tunc  orders.  Where  a 
cause  was  taken  under  advisement  with  the  understanding  that  an 
exception  to  the  judgment  would  be  entered  for  the  losing  party, 
but  by  mistake  the  exception  was  omitted,  the  court  had  power 
at  a  later  term  to  correct  the  entry  in  that  respect;  and  where 
an  exception  is  actually  taken  but  not  shown  the  court  haa  power 
to  correct  it  by  order  nuc  pro  tunc.    Cable  Co.  v.  Miller,  351. 

JUDICIAL  NOTICE.    See  Payment. 

LEASES.      See  Minks  and  Mining. 


LIFE  TENANTS.     See  Tenancy. 

LIMITATION  OF  ACTIONS.      See  Mines  and  Mining. 

Non-residence:  Burden  of  proof:  Evidence.  When  a  negotiable 
instrument  is  barred  on  its  face,  the  party  seeking  to  avoid  the 
statute  on  the  ground  of  absence  of  the  maker  from  the  state, 
has  the  burden  of  proving  that  the  maker  had  gained  an  actual 
residence  outside  of  the  state,  and  had  resided  there  for  the 
requisite  length  of  time.  The  evidence  in  this  case  is  insufficient 
to  show  that  defendant,  who  resided  here  when  the  note  in  suit 
was  executed,  had  acquired  an  actual  residence  in  a  foreign  state. 
Farrow  v.  Farrow,  87. 

Presumption.  In  the  absence  of  a  showing  to  the  contrary,  the  statute 
of  a  foreign  state  limiting  a  right  of  action  upon  a  promissory  note 
will  be  presumed  to  be  the  same  as  that  of  this  state.  Scott  v. 
Scott,  261. 


MARRIAGE  AND  DIVORCE. 

Divorce:  Inhuman  treatment:  Evidence.  A  divorce  should  not  be 
granted  except  upon  one  of  the  statutory  grounds,  and  then  only 
when  established  by  the  evidence.  Evidence  that  defendant's  al- 
leged cruel  treatment  of  his  wife  consisted  largely  in  objections  to 
her  attentions  to  another  man,  and  the  only  evidence  of  the  effect 
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of  such  treatment  was  that  it  increased  a  nervous  trouble  which 
she  had  before  marriage;  that  she  was  subject  to  serious  nervous 
headaches,  and  that  she  was  a  nervous  wreck,  was  not  sufficient 
to  show  that  defendant's  conduct  had  endangered  her  life;  and 
plaintiff  was  not  entitled  to  divorce  on  the  ground  of  cruel  and 
inhuman  treatment.    Hall  v.  Hall,  653. 

MASTER  AND  SERVANT.       See  Negliqencb. 

MINES  AND  MINING. 

Lease:  Oral  evidence:  Variance  of  writing.  Where  a  mining  lease^ 
failed  to  specify  any  time  for  developing  the  mine  or  the  diligence 
with  which  the  work  should  be  carried  on  after  the  mine  was 
i  developed,  farther  than  that  the  work  of  development  should  com- 
mence within  a  specified  time  from  the  date  of  the  contract,  oral 
evidence  of  statements  of  the  lessee  during  negotiations  leading 
to  the  making  of  the  lease  that  work  would  begin  as  soon  as 
machinery  was  obtained  did  not  vary  the  terms  of  the  writing,  and 
was  competent  for  the  purpose  of  showing  the  inducement  for  the 
execution  of  the  lease  and  the  cancellation  of  a  former  one,  and 
what  was  contemplated  by  the  parties  when  the  lease  was  entered 
into.    McColl  v.  Bear  Creek  Goal  Mining  Co.,  491. 

Diligence  of  lessee.  It  is  the  duty  of  one  leasing  property  for  mining 
purposes  to  prosecute  the  work  with  reasonable  diligence,  and 
failure  to  do  so  is  ground  for  forfeiture;  and  even  though  the 
lease  as  in  this  case  provided  that  if  the  lessee  elected  to  mine 
the  coal  he  should  do  so  within  twenty-five  years  such  provision 
did  not  give  them  that  length  of  time  to  commence  work.    Idem. 

Abandonment  of  lease:  Evidence.  In  this  action  the  evidence  is 
reviewed  and  held  to  support  the  finding  of  the  trial  court,  that 
after  testing  the  premises  and  believing  it  was  not  valuable  for 
mining  purposes  the  lessee  voluntarily  abandoned  the  lease.    Idem, 

Same.  Although  a  mining  lease  provides  that  it  may  be  terminated 
for  certain  reasons  stated  therein,  the  lessee  may  also  lose  his  rights 
therein  by  abandonment  of  his  contract  obligations  to  his  lessor. 
Idem, 

Rights  of  lessee:  Abandonment:  Limitations.  A  lease  of  coal  land 
giving  to  the  lessee  the  right  to  explore  and  mine  coal  if  found 
in  paying  quantities  does  not  create  a  vested  right  in  the  coal,  to 
the  extent  that  the  lessee's  right  may  not  be  abandoned  before 
expiration  of  the  statutory  period  barring  the  right  of  recovery 
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of  real  property;  and  the  fact  that  the  lessee  had  expended  money 
in  exploring  for  coal  did  not  raise  such  an  equity  in  his  favor  as  to 
prevent  his  losing  his  rights  under  the  lease  by  abandonment. 
Idem. 

Cancellation  of  lease:  Remedy  at  law.  The  provision  of  a  mining 
lease  giving  to  the  lessor  certain  royalties  does  not  create  such  as 
adequate  remedy  in  damages  as  to  prevent  his  cancellation  of  the 
lease  and  removal  of  the  cloud  created  upon  his  property  thereby* 
on  the  ground  of  abandonment.    Idem. 

MINORS.       See  Negligence— Pabxnt  and  Child. 

MISCONDUCT.     See  New  Trial. 

MUNICIPAL  CORPORATIONS. 

Contract  for  improvements:  Application  of  payments.  Where  the 
contract  for  a  public  improvement  reserved  to  the  city  the  right 
to  retain  funds  due  the  contractor  and  apply  the  same  to  the  pay- 
ment of  claims  for  labor  and  material,  an  assignment  by  the  con- 
tractor of  his  earnings  to  secure  repayment  of  borrowed  money 
would  not  defeat  the  rights  of  such  claimants;  and,  after  adopting 
a  resolution  to  withhold  the  issuance  of  further  warrants,  a  deposit 
in  court  of  the  amount  due  the  contractor  for  the  purpose  of 
paying  such  claims  did  not  affect  the  preference  right  of  such 
claimants  to  the  fund.    City  of  Boone  v.  Cary,  695. 

Same:  Priority  of  claims.  Under  a  contractor's  bond  indemnifying 
the  city  against  claims  for  injuries  due  to  the  contractor's  negli- 
gence, the  city  could  rightfully  apply  funds  due  on  the  contract 
to  the  payment  of  a  judgment  against  the  contractor  for  injury 
to  an  employee,  and  an  assignee  of  certificates  issued  for  the 
improvement,  and  held  as  security  for  borrowed  morey,  could  not 
complain.    Idem. 

Nuisance:  Contributory  negligence:  Assumption  of  risk.  One 
voluntarily  driving  upon  a  public  street,  which,  by  reason  of  unusual 
stir  and  excitement  involves  possible  danger,  is  required  to  exer- 
cise a  degree  of  care  commensurate  with  the  surroundings,  which 
in  law  is  ordinary  care.  Whether  plaintiff  exercised  ordinary  care 
in  driving  upon  the  streets  of  defendant  city,  when  her  horse  be- 
came frightened  at  an  animal  exhibited  in  a  cage  as  part  of  s 
circus  menagerie,  was  under  the  circumstances  for  the  jury.  Stokes 
▼.  Sac  City,  514. 
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Same:  Street  obstruction:  Care  required  of  traveler.  The  fact  that 
the  cage  and  its  occupant  if  constituting  a  nuisance  were  as 
obvious  to  the  plaintiff  as  the  city,  would  not  necessarily  defeat 
plaintiff's  right  of  recovery;  as  the  degree  of  care  required  of 
plaintiff  in  driving  upon  the  street  does  not  depend  alone  upon  the 
degree  of  care  exercised  by  the  city,  but  is  measured  by  the  condi- 
tions there  existing,  and  included  therein  is  the  right  of  a  traveler 
to  rely  upon  the  duty  of  the  city  to  keep  its  streets  reasonably  safe 
for  travel.    Idem. 

Same:  Proximate  cause.  If  plaintiff's  horse  was  frightened  by  the 
alleged  nuisance  in  defendant's  street  and  by  reason  thereof  got 
beyond  plaintiff's  control,  the  fact  that  another  intervening  cause 
contributed  to  her  injury  would  not  relieve  defendant  from  liability, 
if  her  injury  would  not  have  happened  except  for  the  original  fright 
of  the  horse.    Idem. 

Same:  Negligence:  Instruction.  Where  the  court  instructed  that 
in  attempting  to  drive  by  the  alleged  nuisance  plaintiff  must  have 
exercised  the  care  that  a  reasonably  careful  person  would  exercise 
under  such  circumstances,  it  was  sufficient  to  cover  every  act, 
omission  or  belief  which  might  enter  into  the  situation,  and  was  not 
objectionable  because  of  the  statement  that  if  she  believed  or  had 
reason  to  believe  that  she  could  pass  the  nuisance,  instead  of  requir- 
ing that  as  a  reasonably  prudent  person  she  must  have  had  reason 
for  so  believing.    Idem. 

Ordinances:  Rate  of  speed:  Construction.  A  municipal  ordinance 
regulating  the  speed  of  street  cars  will  be  presumed  as  intending 
to  fix  a  limit  to  their  rate  of  speed  beyond  which  they  cannot  be 
lawfully  operated,  and  it  will  be  construed  if  possible  so  as  to 
give  it  the  intended  effect.  Thus  an  ordinance  providing  a  certain 
"average"  rate  of  speed  will  not  be  construed  to  mean  that  cars 
may  be  run  at  a  greater  speed  in  some  places  and  less  in  others, 
even  though  the  effect,  if  possible,  would  be  to  give  the  word 
"average"  its  usual  meaning;  but  it  will  be  presumed  that  the 
municipality  intended  to  regulate  and  fix  the  maximum  speed,  save 
only  in  exceptional  cases.    Long  v.  Railway  &  Light  Co.,  11. 

Removal  of  officers:  Wilful  neglect  of  duty:  Evidence.  The  officers 
of  a  city  under  the  commission  form  of  government  will  not  be 
removed  from  office  for  wilfully  refusing  or  neglecting  to  institute 
prosecutions  to  prevent  the  playing  of  professional  base  ball  on 
Sunday,  where  they  acted  in  good  faith  and  in  reliance  upon  the 
advice  of  the  legal  department  of  the  city  that  it  was  not  illegal, 
and  the  question  had  not  been  settled  in  the  courts  but  was  the 
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subject  of  an  honest  difference  of  opinion  among  attorneys;  the 
term  wilful  refusal  or  neglect  of  duty  meaning  an  intentional, 
deliberate  or  evil  purpose,  contrary  to  a  known  duty.  State  v. 
Roth,  638. 

Authority  to  file  information:  Removal:  Defenses.  The  mayor  of 
a  city  may  file  an  information  charging  the  violation  of  the  munici- 
pal code,  or  may  direct  it  to  be  done,  although  he  acts  in  a 
judicial  capacity  in  thereafter  trying  a  case  for  the  violation  of 
an  ordinance;  and  the  fact  that  it  was  customary  for  some  one 
else  to  institute  prosecutions  would  not  of  itself  be  a  defense  to  a 
proceeding  for  his  removal  because  of  refusal  to  do  so,  but  under 
the  facts  of  this  case  was  a  proper  circumstance  to  be  considered. 
Nor  will  the  order  of  a  superior  officer  of  the  chief  of  police  eon- 
stitute  a  defense  to  an  action  for  his  removal,  where  such  order 
was  in  conflict  with  his  legal  duty.    Idem. 

Removal  of  mayor:  Evidence.  The  mayor  of  a  city  cannot  be  re- 
moved from  office,  under  chapter  78  of  the  Acts  of  the  33rd  General 
Assembly,  except  upon  grounds  specified  in  the  statute;  other  acts 
of  misconduct  than  those  specified  are  immaterial  in  an  action  for 
his  removal.    State  of  Iowa  v.  Baughn,  308. 

Same:  Intoxication:  Evidence.  Intoxication,  as  used  in  the  statute 
authorizing  removal  of  a  mayor  from  office  for  that  reason,  does 
not  necessarily  mean  that  he  was  so  drunk  as  to  have  lost  control 
of  himself:  but  if  he  was  so  far  under  the  influence  of  liquor  as 
to  affect  his  faculties  or  reason,  or  to  render  him  incoherent  of 
speech,  or  to  cause  him  to  lose  control  in  any  manner  or  to  any 
extent  of  the  action  or  movement  of  his  person,  he  was  intoxicated 
within  the  contemplation  of  the  law.  Evidence  held  to  show  that 
defendant  was  in  an  intoxicated  condition  and  to  justify  his 
removal.    Idem. 

Same:  Resignation:  Reappointment:  Removal.  The  fact  that  a 
mayor,  subject  to  removal  for  drunkenness,  resigned  his  office 
and  was  immediately  reappointed  to  the  vacancy  by  the  council 
would  not  affect  a  right  of  action  subsequently  brought  for  his 
removal.    Idem. 

Sidewalks:  Negligence:  Proximate  cause.  The  charge  of  negligence 
on  the  part  of  a  city  in  permitting  snow  and  ice  to  remain  upon 
a  sidewalk  in  a  rough  and  uneven  condition,  was  eliminated  from 
the  case  where  the  undisputed  evidence  showed  that  plaintiff  had 
passed  over  that  portion  of  the  walk  before  she  fell,  and  that  her 
fall  was  from  a  different  condition  of  the  walk  at  another  place, 
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as  the  negligence  charged  was  not  shown  to  have  been  the  proxi- 
mate cause  of  the  accident.  Beirness  v.  City  of  Missouri  Valley, 
730. 

Same:  Constructive  notice.  Evidence  that  from  one  to  three  days 
previous  to  plaintiff's  injury  there  had  been  a  slight  thaw  fol- 
lowed by  a  freeze  causing  the  icy  surface  of  the  walk,  where 
plaintiff  fell,  was  not  sufficient  in  lapse  of  time  to  charge  the  city 
with  notice  of  the  condition.    Idem. 

Same:  Negligence.  Upon  the  formation  of  a  thin  film  of  ice  upon 
a  sidewalk,  which  it  is  practically  impossible  to  remove,  the  city 
may  wait  for  a  change  in  temperature  to  remedy  the  condition 
without  being  guilty  of  negligence.    Idem. 

Same:  Notice  of  defects.  Notice  to  a  city  official  of  a  defect  in  a 
sidewalk,  which  did  not  reach  the  condition  complained  of  by 
plaintiff,  was  not  of  controlling  importance.    Idem. 

Same:  Sidewalks:  Grade:  Negligence.  An  established  street  grade 
constitutes  a  grade  for  that  portion  of  the  street  occupied  by  side- 
walks; but  it  cannot  be  said  as  a  matter  of  law  that  a  failure  to 
construct  the  walk  at  such  grade  was  negligence,  in  this  action  for 
injuries  alleged  to  have  resulted  from  the  improper  grade  in  con- 
junction with  other  causes.    Idem. 

Same:  Negligence:  Proximate  cause.  To  recover  for  an  injury 
caused  by  a  slippery  sidewalk  on  the  ground  that  it  was  not  built 
to  grade,  it  must  appear  that  but  for  the  change  from  the  estab- 
lished grade  the  injury  would  not  have  occurred.  In  the  instant 
case  the  variance  between  the  established  grade  and  that  upon 
which  the  walk  was  built  was  such  as  to  make  it  a  mere  matter  of 
speculation  whether  the  accident  would  have  happened  but  for  such 
variance,  and  it  cannot  be  held  to  have  been  a  contributing  cause 
to  plaintiff's  injury.    Idem. 

Same.  A  claim  of  negligence  based  upon  the  construction  of  a  Walk, 
with  a  surface  so  smooth  as  to  be  dangerous  to  pedestrians,  is  not 
sustained  by  evidence  showing  that  plaintiff's  injury  resulted  from 
an  icy  condition  of  the  walk.    Idem. 

Same:  Evidence.  Where  a  failure  to  remove  snow  and  ice  from  a 
sidewalk  was  not  shown  to  have  been  a  contributing  cause  to  plain- 
tiff's injury,  refusal  to  admit  in  evidence  an  ordinance  of  the  city 
requiring  its  removal  within  a  certain  time  was  not  erroneous. 
Idem. 
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MURDER.     See  Criminal  Law. 

NEGLIGENCE.     See  Municipal  Corporations — Railroads. 

Contributory  negligence:  Instruction.  Where  the  court,  in  applying 
the  law  to  various  conditions  which  might  arise  under  the  evidence, 
told  the  jury  that  negligence  of  the  plaintiff  contributing  to  her 
injury  would  defeat  recovery,  defendant  was  not  prejudiced  by 
failure  to  state,  in  connection  with  a  statement  of  the  issues,  that 
plaintiff  must  prove  that  her  injuries  were  not  due  to  any  negli- 
gence on  her  part.    Stokes  v.  Sac  City,  514. 

•  Same.  When  under  the  influence  of  an  unexpected  danger  or  situa- 
tion of  fright  a  person  is  not  held  to  the  same  degree  of  judgment 
as  would  otherwise  be  required;  but  all  the  circumstances  includ- 
ing that  of  actual  or  apparent  danger  are  to  be  considered  in 
determining  what  is  ordinary  care.    Idem. 

Same.  Where  the  court  instructed,  in  relation  to  the  negligence  of 
the  city  in  permitting  the  alleged  nuisance,  that  defendant  would 
only  be  liable  for  negligence,  the  proximate  cause  of  the  injury, 
the  refusal  of  defendant's  requested  instruction  that  it  would  not 
be  liable  if  the  proximate  cause  of  plaintiff's  injury  was  her  own 
act  in  turning  her  horse  into  the  alley,  neither  of  which  defined 
the  term  proximate  cause,  was  not  erroneous;  as  the  ultimate 
effect  of  both  instructions  was  the  same.    Idem. 

Independent  contractor:  Liability  of  employer.  The  negligence  of 
an  independent  contractor  can  not  be  imputed  to  his  employer  as 
that  of  a  servant  or  employee  in  the  ordinary  sense;  but  liability 
of  an  independent  contractor  in  a  particular  instance  does  not 
necessarily  exclude  liability  of  the  employer  also  for  the  same 
injury,  but  the  employer's  liability  must  rest  upon  his  own  negli- 
gence contributing  to  the  injury  and  not  upon  the  negligence  of 
the  contractor  or  his  servants.  Cramblitt  v.  Percival-Porter  Co, 
283. 

Same:  Landland  and  tenant:  Evidence.  In  this  action  for  injury 
to  a  tenant  by  falling  through  the  floor  of  the  hallway  leading  to  her 
apartments,  the  floor  having  been  removed  by  an  independent  con- 
tractor in  making  repairs,  the  question  of  whether  the  employer 
ought  reasonably  to  have  known  that  the  lessee  was  ignorant  of 
such  repairs  and  that  the  contractor  had  left  the  floor  in  a  dan- 
gerous condition,  and  if  so  to  have  advised  the  tenant  or  to  have 
lighted  the  hall  light,  were  for  the  jury.    Idem. 
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Infants:  Contributory  negligence:  Question  of  fact.  On  the 
question  of  the  contributory  negligence  of  a  child  consideration 
must  be  given,  not  only  to  the  acts  which  he  did  or  omitted  to  do, 
but  also  to  its  age,  experience  and  maturity  of  judgment;  and 
where  the  child  is  quite  young  the  power  and  influence  of  childish 
instincts  are  not  to  be  overlooked.  Generally  maturity  of  mind, 
capacity  to  act  intelligently  in  the  presence  of  danger  and  ability 
to  recognize  and  avoid  peril,  are  questions  to  be  determined  from 
all  the  circumstances  of  the  particular  case;  and  under  the  practice 
of  this  state  are  for  the  jury  rather  than  the  court,  where  upon 
any  reasonable  theory  fair  minded  men  may  differ.  Long  v.  Rail- 
way &  Light  Co.,  11. 

Same:  Use  of  public  streets:  Rights  of  children.  A  child  is  not  a 
trespasser  upon  the  public  streets  but  has  the  same  rights  therein 
as  an  adult;  and  while  held  to  an  exercise  of  such  care  as  his  years, 
experience  and  capacity  may  afford,  the  driver  of  any  vehicle  is 
bound  to  anticipate  his  presence  and  to  exercise  reasonable  care 
commensurate  with  his  age  to  avoid  injuring  him.    Idem. 

Same:     Contributory  negligence.    The  mere  fact  that  had  one  upon 
i     a  public  street  looked  in  time  he  might  have  avoided  collision  with  a 

street  car,  is  not  necessarily  negligence  as  matter  of  law,  even  in 

an  adult.    Idem, 

Same:  Contributory  negligence:  Evidence:  Submission  of  issue. 
Where  all  the  facts  are  such  as  to  raise  a  fair  doubt  as  to  the  con- 
tributory negligence  of  a  child  in  crossing  a  street  in  front  of  an 
approaching  street  car,  the  question  of  such  negligence  is  for  the 
jury  and  should  not  be  determined  by  the  court  as  a  matter  of  law. 
In  the  instant  case  the  question  of  plaintiff's  negligence  in  passing 
in  front  of  a  car,  operated  at  an  unlawful  rate  of  speed,  was  for 
the  jury,  although  he  had  an  unobstructed  view  of  the  car  for  some 
distance.    Idem. 

Master  and  servant:  Failure  to  guard  machinery:  Negligence. 
Failure  to  guard  the  set  screws  of  a  revolving  shaft  as  required  by 
the  statute  is  negligence.    Wheeler  v.  Brick  CO.,  414. 

Same:  Vice-principal:  Evidence.  Under  the  evidence  in  this 
action  the  question  of  whether  plaintiff,  who  was  injured  by  being 
caught  by  the  set  screws  of  a  revolving  shaft  while  inspecting  the 
machinery,  was  a  foreman  in  charge  of  the  machinery  in  his 
department,  so  as  to  be  responsible  for  its  condition  and  charge 
him  with  the  duty  of  providing  a  cover  or  guards  for  the  set 
screws,  thus  relieving  hiB  employer  of  that  duty,  was  one  of  fact 
for  the  jury.    Idem. 
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Same:  Assumption  of  risk:  Statute:  Repeal  by  implication,  The 
statute  providing  that  where  machinery,  which  it  is  the  duty  of 
an  employer  to  furnish  in  a  reasonably  safe  condition,  is  defective 
or  out  of  repair,  a  servant  does  not  assume  the  risk  incident  to 
its  defective  condition  of  which  he  and  also  the  employer  had 
knowledge  unless  the  character  of  the  employee's  duties  required 
him  to  repair  the  same,  is  not  to  be  construed  as  including  such 
risks  as  are  incident  to  the  employment;  and  unless  it  was  plain- 
tiff's duty  to  have  provided  guards  for  the  set  screws  by  which  he 
was  injured  he  cannot  be  held  to  have  assumed  the  risk  therefrom 
as  being  incident  to  his  employment.  The  statute  does  not  by 
implication  repeal  the  one  requiring  the  superintendent  or  owner 
of  a  manufacturing  plant  to  properly  guard  dangerous  machinery. 
Idem. 

Same:  Knowledge  of  danger:  Presumption.  Where  the  un- 
guarded condition  of  dangerous  machinery  had  been  apparent  for 
such  length  of  time  that  in  the  exercise  of  reasonable  care  and 
diligence  the  employer  should  have  known  thereof,  his  knowledge 
of  the  condition  will  be  presumed.    Idem, 

Same:  Contributory  negligence:  Evidence.  The  defense  of  con- 
tributory negligence  is  available  in  cases  arising  under  the  Factory 
Act.  In  the  instant  case  the  question  of  whether  plaintiff  was 
guilty  of  contributory  negligence  by  being  caught  on  the  unpro- 
tected set  screws  of  a  shaft  in  the  factory  of  his  employer  was  for 
i  the  jury.    Idem. 


Same.  Ordinarily  the  questions  of  negligence  in  performing  a 
in  a  dangerous  way,  where  there  is  another  and  safe  way  for  its 
performance,  as  well  as  whether  the  servant  used  ordinary  care 
for  his  safety,  are  for  the  jury.  And  where  the  servant's  atten- 
tion was  diverted  he  is  not  held  to  the  same  degree  of  care  as 
otherwise,  and  where  he  is  thus  thrown  off  his  guard  the  question 
of  his  negligence  is  for  the  jury,  although  he  would  otherwise  be 
negligent.    Idem. 

Same:  Volunteers.  A  servant  who  acts  in  an  emergency  to  meet 
conditions  requiring  attention  so  that  the  work  may  not  be  de- 
layed is  not  subject  to  the  rules  governing  a  master's  liability  for 
injury  to  a  mere  volunteer,  unless  the  work  was  the.  special  duty 
of  another.    Idem. 

NEGOTIABLE  INSTRUMENTS. 

Bills  and  notes:  Consideration:  Burden  of  proof.  A  promissory 
note  imports  a  consideration,  especially  where  a   recital  of   the 
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consideration  appears  in  express  terms  on  the  face  of  the  note; 
and  the  maker  has  the  burden  of  proving  want  of  consideration. 
Brokaw  v.  McElroy,  288. 

Endowment  subscriptions:  Consideration:  Evidence.  Notes  given 
to  aid  in  the  establishment  of  an  endowment  fund  for  a  school  and 
intended  to  be  made  public  and  serve  as  an  inducement  for  the  other 
subscriptions,  which  were  obtained  for  a  like  purpose,  the  school 
having  incurred  liabilities  on  the  strength  thereof,  were  prima  facie 
based  upon  sufficient  consideration;  and  where  such  facts  were 
fairly  to  be  inferred  from  the  evidence  the  question  of  want  of 
consideration  was  for  the  jury.    Idem. 

Same.  Expense  incurred  for  commissions  in  obtaining  subscriptions 
to  an  endowment  fund  does  not  constitute  consideration  for  notes 
given  for  the  subscriptions.    Idem. 

Same:.  Evidence.  In  this  action  upon  notes  of  decedent  given  to 
aid  an  endowment  fund,  it  being  understood  that  the  contributions 
might  be  published  in  the  interest  of  the  project,  it  appeared  that 
another  subscriber  contributed  on  condition  that  a  certain  sum  be 
raised  within  a  specified  time;  that  the  president  of  the  school, 
beneficiary  of  the  fund,  had  written  a  letter  asking  a  son  of  such 
subscriber,  who  was  in  possession  of  the  donor's  estate,  for  an 
extension  of  the  time  for  raising  the  total  fund,  which  letter  con- 
tained a  list  of  contributions  among  which  were  the  notes  in  suit, 
and  that  the  son  replied  to  the  president  consenting  to  the  exten- 
sion of  time:  Held,  that  evidence  of  such  facts  was  admissible,  in- 
cluding the  letter  granting  extension  of  time,  over  the  objection 
that  the  maker  of  the  notes  had  no  knowledge  thereof.    Idem. 

Certainty  as  to  time  of  payment:  Construction.  A  written  instru- 
ment by  which  the  maker  agrees  to  pay  the  person  named  therein 
a  specified  sum  "as  nearly  as  possible  to  meet  her  requirements, 
but  I  do  not  bind  myself  to  any  specified  time  that  same  shall  be 
paid,"  is  not  so  uncertain  and  indefinite  in  the  time  of  payment 
as  to  render  it  uninforceable;  but  the  statement  is  held  to  mean 
payment  within  a  reasonable  time  after  demand :  the  term  require- 
ments being  used  in  its  ordinary  sense,  to  ask,  demand  or  call  for. 
Ryan  v.  Litchfield,  609. 

Same:  Enforcement  by  administrator.  A  written  instrument  obli- 
gating the  maker  to  pay  a  specified  sum  of  money,  in  no  manner 
conditional  upon  the  life  of  the  payee,  is  not  extinguished  by  his 
death  and  may  be  enforced  in  the  hands  of  his  administrator. 
Idem. 
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Certainty  as  to  time  of  payment:  Negotiability.  A  promissory  note 
which  by  its  terms  must  necessarily  become  due  at  some  future 
time,  although  the  exact  time  is  not  then  known,  is  negotiable 
under  the  Negotiable  Instruments  Act.  The  notes  in  suit  were 
made  payable  at  a  fixed  date,  but  contained  the  following  provision: 
"It  is  agreed  that  if  the  crop  on  Sees.  25  and  26  Twp.  145-48  is 
below  8  bushels  per  acre  (for  1905  as  to  one  and  1907  as  to  the 
other)  this  note  shall  be  extended  one  year."  Held,  the  provision 
did  not  render  the  notes  non-negotiable  as  they  were  due  at  a 
fixed  or  determinable  future  date.  State  Bank  of  Halsted  v. 
Bilstad,  433. 

Holder  in  due  course.  Under  the  Negotiable  Instruments  Act  making 
an  antecedent  or  pre-existing  debt  a  valuable  consideration,  and 
defining  a  holder  in  due  course,  a  bank  taking  notes  as  collateral 
security  for  a  pre-existing  indebtedness  was  a  holder  in  due  course 
for  value.    Idem. 

Firm  note:  Individual  liability:  Evidence.  In  this  action  against 
a  firm  upon  a  note  signed  by  the  firm  name,  the  evidence  is  reviewed 
and  held  to  show  that  the  same  was  executed  to  consummate  an 
individual  transaction  of  one  of  the  partners  with  the  plaintiff,  and 
that  the  other  partner  was  not  liable.  Schee  v.  Hendrickson  A 
Carper,  219. 

Pleadings:  Estoppel.  Where  plaintiff  sued  upon  a  negotiable  instru- 
ment as  a  contract  of  the  foreign  state  in  which  it  was  executed, 
he  was  estopped  to  contend  in  argument  that  it  was  a  contract  of 
this  state.    Scott  v.  Scott,  261. 

NEW  TRIAL.    S**  Agency— Fraud. 

Amendment  to  motion.  An  amendment  to  a  motion  for  new  trial  filed 
more  than  a  month  after  the  return  of  the  verdict  comes  too  late, 
and  in  the  instant  case  was  not  germane  to  anything  in  the 
original  motion.    Wiar  v.  Railroad  Co.,  702. 

Discretion:  Review.  The  ruling  upon  a  motion  for  new  trial  in- 
volves the  exercise  of  discretion,  and  the  action  of  the  trial  court 
will  not  be  disturbed  unless  abuse  of  discretion  is  shown.  How- 
ever such  discretion  is  legal  in  character,  and  where  the  precise 
ground  on  which  the  motion  is  based  is  stated  the  appellate  court 
will  determine  whether  there  has  been  an  abuse  of  discretion. 
Nelson  v.  Telegraph  Co.,  50. 

Evidence:  Construction.  On  the  question  of  whether  debris  on  a 
public  street,  alleged  to  have  caused  plaintiff's  injury,  was  at  the 
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place  of  the  accident  at  and  prior  thereto,  evidence  of  its  presence 
in  the  street  without  reference  to  the  time  of  the  accident  can  not 
be  construed  as  referring  to  a  time  prior  thereto,  to  meet  the 
ground  of  an  order  for  new  trial.    Petitt  v.  City  of  Belle  Plaine,  726. 

Same:  Instructions.  The  giving  of  wrong  instructions  as  applied  to 
the  evidence  is  ground  for  new  trial.    Idem. 

Inadequacy  of  verdict.  Inadequacy  of  verdict  is  ground  for  new  trial, 
and  in  the  absence  of  an  abuse  of  discretion  the  court's  order  will 
not  be  interfered  with  on  appeal.    Clark  v.  Railway  Co.,  630. 

Misconduct  in  argument.  A  statement  of  counsel  in  argument  that 
defendant,  a  railway  company,  was  wealthy  and  worth  millions 
was  improper;  but  where  the  court  immediately  upon  objection 
to  the  statement  told  the  jury  that  it  was  based  upon  no  evidence, 
was  improper  and  should  not  be  considered,  and  in  the  same 
connection  stated  that  the  filing  of  an  answer  by  the  defendant  was 
not  evidence  of  bad  faith,  no  reversible  error  resulted  therefrom. 
Phelps  v.  Railway  Co.,  123. 

Newly  discovered  evidence.  The  diligence  required  in  attempting  to 
discover  evidence  before  the  trial,  which  must  appear  to  justify 
granting  a  new  trial,  depends  in  a  large  measure  upon  the  character 
of  the  evidence,  the  relationship  of  the  parties  and  the  nature  of 
the  suit.    Mayer  v.  Hamre,  662. 

Same.  The  admission  of  a  party  to  the  suit  of  a  material  fact 
against  his  interest  is  substantive  evidence  which  will  justify  the 
granting  of  a  new  trial,  where  by  the  exercise  of  reasonable  dili- 
gence it  was  not  discovered  before  the  trial.    Idem. 

Discretion:  Appeal  The  granting  of  a  new  trial  is  largely  a  matter 
of  discretion  and  the  order  of  the  trial  court  will  not  be  disturbed 
on  appeal  except  for  an  abuse  of  such  discretion.    Idem. 

Newly  discovered  evidence.  Where  a  party  had  testified  to  the  con- 
tents of  certain  letters,  but  did  not  demand  their  production,  he 
was  not  entitled  to  a  new  trial  on  the  ground  of  newly  discovered 
evidence  consisting  of  carbon  copies  of  the  letters;  as  the  same 
was  merely  cumulative  in  character.  New  England  Syndicate  v. 
Cutler,  246. 

NUISANCE.    See  Municipal  Corporations. 

OFFICERS.     See  Municipal  Corporations. 
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ORDINANCES.    See  Municipal  Corporations. 
PAYMENT.     See  Bull  Pbopb&ty. 

Payment  by  check:  Custom:  Judicial  notice.  Courts  will  take 
judicial  notice  that  it  is  the  usual  and  ordinary  custom  to  use  per- 
sonal checks  in  the  transaction  of  business  of  any  magnitude.  And 
while  ordinarily  a  check  is  only  conditional  payment  of  the  obliga- 
tion for  which  the  same  is  given,  it  may  by  agreement  of  the 
parties  constitute  absolute  payment;  and  this  agreement  need  not 
be  in  express  words  or  writing,  but  it  may  be  shown  by  the 
circumstances  and  conduct  of  the  parties.  Rohrbach  v.  Ha  mm  ill, 
131. 


PAEENT  AND 

Control  of  minor's  property.  A  father,  by  virtue  of  that  relationship 
alone,  has  no  authority  over  the  real  estate  of  his  minor  child, 
which  was  not  acquired  from  either  parent.    Hopkins  v.  Lee,  165. 

PABTIES. 

Misjoinder  of  parties9  plaintiff.  Where  a  husband  and  wife  joined  in 
a  suit  against  their  grantor  for  fraudulent  representations  concern- 
ing improvements  upon  the  property  purchased,  but  it  appeared 
that  she  took  no  part  in  the  transaction,  although  title  was  taken 
in  her  name  for  some  purpose  not  disclosed,  she  was  not  a  proper 
party  to  the  suit.  That  fact  however  would  not  defeat  the  hus- 
band's right  of  recovery.    Gagle  v.  Besser,  227. 

Defect  of  parties:  Misjoinder:  Remedy.  A  defect  of  parties  occurs 
where  one  or  more  persons  who  should  have  joined  as  plaintiffs  or 
defendants  to  fully  adjudicate  the  issues  raised  have  been  omitted. 
A  misjoinder  of  parties  occurs  where  one  or  more  not  concerned 
in  the  action  are  made  parties;  and  objection  to  a  misjoinder  of 
parties  can  only  be  interposed  by  motion  to  strike  the  names  of 
those  not  interested,  and  a  failure  to  move  an  elimination  of  such 
parties  is  a  waiver  of  the  objection;  pleading  the  misjoinder  in 
the  answer  will  not  accomplish  the  result.    Idem. 

Waiver  of  objection.  The  plaintiff  by  replying  to  the  answer  of  the 
corporation,  made  a  defendant  on  the  ground  that  it  was  primarily 
liable  on  the  notes  in  suit  and  that  the  other  defendants  were 
sureties,  did  not  waive  alleged  errors  in  the  rulings  permitting  the 
corporation  to  be  made  a  party  and  refusing  to  strike  the  counter- 
claim.   Brewing  Co.  v.  Giffey,  204. 
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PHARMACISTS.    See  Intoxicating  Liquors. 

PLEADINGS.     Sto  Fraud— Negotiable  Instruments. 

Amendment:  Change  from  equity  to  Uw.  Where  the  defendant 
always  denied  plaintiffs  right  to  specific  performance  of  his  con- 
tract, and  he  was  not  induced  to  change  his  position  relative  to 
the  subject  matter  of  the  suit  by  the  commencement  of  an  action 
for  performance,  plaintiff  was  entitled  to  change  his  action  to  one 
for  breach  of  the  contract,  by  the  filing  of  a  substituted  petition. 
Rohrbach  v.  Hammill,  131. 

Counterclaim.  The  defendant  in  an  action  for  personal  services  can- 
not recover  a  claimed  over-payment  unless  he  has  pleaded  the  same 
as  a  counterclaim  or  asked  affirmative  relief:  an  answer  containing 
an  itemized  statement  merely  of  debits  and  credits  is  not  sufficient. 
Tullis  v.  Chase  Co.,  264. 

Demurrer:  Amendment:  Waiver.  The  filing  of  an  amended  and 
substituted  petition  in  response  to  a  ruling  sustaining  a  demurrer 
to  the  original  petition  does  not,  when  stricken  because  pleading 
the  same  matters,  constitute  a  waiver  of  error  in  sustaining  the 
demurrer.    Storrar  v.  Postal  Telegraph  Cable  Co.,  578. 

Same:  Demurrer.  Where  the  petition  in  an  action  for  failure  to 
transmit  a  telegraphic  order  for  goods,  based  upon  the  thought  that 
the  correspondence  constituted  a  contract,  was  indefinite  as  to  when 
delivery  should  have  been  made,  or  as  to  the  value  of  the  goods  at 
the  time  when,  by  the  terms  of  the  order,  they  were  to  be  delivered, 
and  no  basis  was  therefore  laid  for  estimating  the  damage  sus- 
tained, a  demurrer  was  properly  sustained.    Idem. 

Demurrer:  Effect  of  amendment:  Waiver.  The  filing  of  an  amended 
and  substituted  petition  in  response  to  a  demurrer  to  the  original 
petition  was  a  waiver  of  the  necessity  for  any  ruling  on  the 
demurrer,  and  defendant  could  not  thereafter  excuse  his  default  on 
the  ground  that  the  demurrer  was  pending  when  the  default  was 
entered.    Ronayne  v.  Hawkeye  Commercial  Men's  Ass'n,  615. 

Seply:  Election.  Where  defendants  pleaded  the  assignment  of  a 
policy  of  insurance  in  defense  to  an  action  to  recover  possession 
of  the  policy,  and  plaintiff  replied  in  two  counts,  one  pleading 
duress  and  the  other  want  of  consideration  for  the  assignment, 
refusal  to  strike  the  second  count  because  failing  to  admit  the 
execution  of  the  assignment  was  not  erroneous;  nor  could  plaintiff 
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be  required  to  elect  on  which  count  of  the  reply  he  would  rely. 
Kaus  v.  Gracey,  671. 

Time  for  filing  pleadings:  Computation.  Where  the  time  agreed 
upon  for  filing  a  pleading  expired  on  Sunday,  its  filing  on  the  day 
following  was  timely,  under  the  statute  providing  that  in  comput- 
ing time  the  last  day  of  the  period  shall  be  included  unless  it  falls 
on  Sunday,  in  which  event  it  shall  be  extended  to  include  the 
whole  of  Monday.  Ronayne  v.  Hawkeye  Commercial  Men's  Ass*n, 
615. 

Legal  conclusions.  Allegations  pleading  merely  legal  conclusions 
should  be  stricken  on  motion.    Rohrbach  v.  Hammill,  131. 

Motions:  Reversible  error.  Where  plaintiff  responded  to  rulings  for 
more  specific  statement  and  to  strike  portions  of  the  petition,  and 
the  amended  petition  presented  all  the  material  facts  necessary 
for  determination  of  the  action,  no  reversible  error  resulted  from 
the  rulings.    Ind.  School  Dist.  v.  School  Twp.,  42. 

Proof:  Variance.  A  fatal  variance  between  the  pleading  and  proof 
does  not  exist  unless  it  is  such  as  to  mislead  or  surprise  the 
opposite  party.  In  this  action  for  plaintiff's  injuries  caused  by  the 
fright  of  her  horse  at  a  caged  animal  in  the  street,  the  petition 
alleged  that  defendant  permitted  a  cage  or  vehicle  containing  a  wild 
animal,  the  character  of  which  was  terrifying  to  horses,  to  be  upon 
the  street  for  exhibition,  and  without  notice  or  knowledge  thereof 
plaintiff  drove  along  the  street  and  her  horse  took  fright  thereat. 
The  proof  disclosed  that  the  animal  was  kept  in  a  small  structure 
similar  to  a  house,  but  the  animal  itself  could  not  be  seen  from 
the  street.  There  was  also  evidence  that  an  odor  emanated  from 
the  cage  disturbing  to  horses.  Held,  as  the  gist  of  the  action  was 
in  permitting  a  nuisance  likely  to  frighten  horses  to  remain  upon 
the  street,  and  the  cage  with  the  animal  were  jointly  charged  as 
constituting  the  nuisance,  there  was  no  fatal  variance.  Stokes  v. 
Sac  City,  514. 

Proof:  Variance.  In  all  actions,  whether  in  law  or  in  equity,  the 
proof  must  conform  to  the  pleadings,  and  the  relief  sought  must 
be  predicated  thereon  and  not  on  some  other  theory. 

In  this  action  to  foreclose  a  mortgage  the  petition  proceeded  on 
the  theory  that  the  instrument  contained  a  direct  promise  to  pay, 
and  that  by  indorsement  and  transfer  of  the  mortgage  and  indebt- 
edness secured  thereby  plaintiffs  became  the  owners  thereof.  The 
petition  asked  judgment  for  the  amount  of  the  indebtedness  and 
for  foreclosure  of  the  mortgage.    Upon  the  trial  it  appeared  that 
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the  debt  had  been  paid  and  the  mortgage  released,  and  plaintiffs 
sought  to  recover  on  the  theory  that  they  had  loaned  money  to  the 
mortgagors  under  an  agreement  that  a  mortgage  should  be  given, 
but  some  question  having  arisen  as  to  the  priority  of  a  new  mort- 
gage over  a  judgment  lien  the  old  mortgage  was  reinstated  and  was 
to  stand  as  security  for  plaintiffs'  loan.  The  old  notes  were  never 
assigned  to  the  plaintiffs  and  no  new  ones  taken.  Held,  that  as 
the  theory  relied  upon  at  the  trial  was  in  no  manner  pleaded,  but 
plaintiffs  declared  therein  upon  an  express  promise  to  pay  as  con- 
tained in  the  mortgage,  they  could  not  recover  upon  an  implied 
promise  to  pay  their  loan.    Heim  v.  Ressel,  75. 

PRACTICE. 

Argument:  Opinion  of  appellate  court.  The  opinion  of  the  appellate 
court  in  affirming  an  order  granting  a  new  trial  should  not  be  read 
to  the  jury  on  a  retrial.    Clark  v.  Railway  Co.,  630. 

Direction  of  verdict.  Before  the  court  is  warranted  in  directing  a 
verdict  every  fact  favorable  to  the  party  against  whom  the  verdict 
is  asked,  and  which  the  evidence  tends  to  prove,  must  be  conceded 
or  established.    Ney  v.  Eastern  Iowa  Telephone  Co.,  525. 

Practice:  Dismissal  of  action.  Where  a  cause  involving,  a  cross- 
petition  has  been  tried  and  submitted  the  defendant  is  not  then 
entitled  as  a  matter  of  right  to  dismiss  the  cross-petition  without 
prejudice.    Howard  v.  Cave,  506. 

Verdict:  Impeachment.  The  affidavits  of  jurors  as  to  how  they 
understood  the  instruction  cannot  be  used  to  impeach  the  verdict. 
State  v.  Teale,  451. 

Method  of  trial:  Estoppel.  Where  the  parties  agree  upon  the 
method  of  trying  a  cause  and  proceed  in  that  manner  without 
objection  neither  party  should  be  permitted,  after  an  adverse  judg- 
ment, to  claim  that  the  method  of  trial  should  have  been  different. 
Schoen  v.  Harris,  321. 

Motion  for  directed  verdict:  Waiver.  A  motion  for  a  directed  ver- 
dict at  the  close  of  plaintiff's  evidence  is  waived  by  defendant 
proceeding  to  introduce  his  own  testimony.  Wiar  v.  Railroad  Co., 
702. 

Verdict:  Conclusiveness.  Where  there  is  a  substantial  conflict  in 
the  evidence  the  verdict  will  not  be  disturbed  on  appeal,  though 
not  in  conformity  with  the  greater  number  of  witnesses.    Idem. 
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View  of  property  by  jury:     Discretion.    Permission  to  the  jury  to 

view  cattle,  the  subject  of  an  action  of  replevin,  is  a  matter  of 

discretion  with  the  court,  and  refusal  of  the  request  is  not  as 

abuse  of  discretion.    Adamson  v.  Harper,  66. 

PUBLIC  INSTITUTIONS.    See  Schools. 

RAILROADS.     See  Eminent  Domain. 

r 

Crossing  accident:  Contributory  negligence:  Evidence.  In  this  action 
the  evidence  on  the  question  of  defendant's  contributory  negligence, 
when  struck  at  a  street  crossing  by  a  switched  car,  is  held  to 
authorize  submission  of  the  issue  to  the  jury.  Clark  v.  Railway 
Co.,  630. 

Crossing  accident:  Negligence:  Evidence.  In  this  action  for  the 
death  of  one  killed  at  a  railway  crossing  by  a  passing  train,  the 
evidence  of  defendant's  negligence'  in  operating  the  train  at  an 
unlawful  rate  of  speed,  in  failing  to  give  warning  signals,  and 
in  not  having  the  headlight  of  the  engine  burning,  was  sufficient 
to  take  the  case  to  the  jury,  although  plaintiff's  evidence  in  the 
two  latter  respects  was  negative  in  character  and  there  was  positive 
testimony  to  the  contrary.    Platter  v.  Railroad  C6n  142. 

Evidence:  Habits  and  custom  of  decedent.  Where  there  were  no 
eyewitnesses  to  a  railway  crossing  accident  resulting  in  death, 
evidence  of  decedent's  habits  and  custom  in  exercising  care  and 
caution  at  such  crossings  is  admissible,  in  support  of  the  pre- 
sumption of  self-preservation.    Idem. 

Same:  Death:  Instinct  of  self-preservation.  Where  there  were  eye- 
witnesses to  an  accident  resulting  in  death  the  presumption  of  care 
arising  from  the  instinct  of  self-preservation  does  not  apply;  nor 
will  it  obtain  if  the  physical  facts  and  uncontradicted  circumstances 
show  that  deceased  could  not  have  exercised  the  care  required  of 
him  at  the  time  of  the  accident.    Idem. 

Same.  Where  permissible  the  law  indulges  the  inference  that  the 
instinct  of  self-preservation  and  love  of  life  prompted  a  decedent 
to  exercise  ordinary  care  for  his  safety,  but  this  presumption  is  not 
conclusive,  and  is  to  be  considered  in  connection  with  aQ  the  evi- 
dence in  the  case.    Idem. 

Same.  Where  by  reason  of  darkness  or  distance  from  the  scene  of 
accident,  or  for  any  other  reason,  the  witnesses  were  unable  to 
observe  the  acts  and  conduct  of  decedent  with  respect  to  his  own 
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safety,  the  jury  may  consider  the  instinct  of  self-preservation  in 
connection  with  the  other  evidence  in  determining  whether  he  exer- 
cised ordinary  care.    Idem. 

Crossing  accident:  Instinct  of  self-preservation.  The  evidence  in  this 
case  is  reviewed  and  it  is  held  that  the  question  of  whether  the 
deceased  was  observed  by  the  witnesses  during  all  of  the  time  he 
was  within  the  zone  of  danger  was  for  the  jury,  and  that  the 
court  rightly  instructed  that  if  such  was  not  the  fact  they  might 
consider  the  instinct  of  self-preservation  in  determining  whether 
he  exercised  ordinary  care.    Idem. 

Contributory  negligence.  A  traveler  approaching  a  railway  crossing 
is  not  bound  as  a  matter  of  law  to  look  and  listen  for  an  approach- 
ing train  at  any  particular  place;  nor  is  he  thus  required  to  look, 
especially  where  his  view  is  obstructed.  He  has  the  right  to  rely 
upon  the  operation  of  trains  according  to  law  and  the  ordinances 
of  a  city,  the  burning  of  a  headlight,  the  ringing  of  the  bell,  and 
at  crossings  exceptionally  dangerous  he  may  rely  upon  the  giving 
of  other  warning  signals;  and  if  he  does  so  and  exercises  the 
ordinary  precautions  of  sight  and  hearing  he  is  not  guilty  of  con- 
tributory negligence  as  a  matter  of  law.    Idem. 

Crossing  accident:  Evidence:  Harmless  error.  Where  plaintiff,  in- 
jured at  a  railway  crossing  by  a  collision  of  his  automobile  with 
defendant's  train,  showed  that  he  exercised  ordinary  care  to  avoid 
the  accident  after  discovering  the  approaching  train,  evidence  that 
he  was  skilled  in  handling  engines,  if  erroneously  admitted,  was 
not  prejudicial.    Wiar  v.  Railroad  Co.,  702. 

Same:  Evidence:  Conclusion.  The  inquiry  of  a  witness  whether  an 
engine  whistled  between  public  crossings  calls  for  the  statement  of 
a  fact,  and  his  negative  answer  is  competent  evidence.    Idem. 

Same:  Evidence:  Cross-examination.  Where  the  baggage  man  on 
the  train  which  collided  with  plaintiff  testified  that  the  engine 
whistled  several  times  on  approaching  the  town  at  which  plaintiff 
was  injured,  his  cross-examination  as  to  other  engine  signals  on 
the  trip  was  proper,  for  the  purpose  of  testing  his  power  of  observa- 
tion and  recollection.    Idem. 

Crossing  accident:  Statute:  Instruction.  It  is  the  duty  of  one 
operating  an  automobile  to  have  his  machine  under  control  when 
approaching  a  railroad  crossing,  independent  of  the  statute  requir- 
ing him  to  do  so  at  highway  crossings,  bridges,  etc.;  and  as  the 
statute  has  but  a  remote  application,  if  any,  to  railway  crossings, 
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failure  to  instruct  concerning  its  applicability  to  the  facts  in 
case  was  not  erroneous,  especially  as  no  instruction  on  the  proposi- 
tion was  asked.    Idem. 

Negligence:  Instruction:  Sufficiency.  The  instruction  as  given  in 
this  case  defining  the  duty  of  the  railway  company  concerning  the 
giving  of  signals  and  the  operation  of  the  train  on  approaching  the 
crossing  in  question,  is  held  to  properly  submit  the  issue  of  negli- 
gence, and  was  not  objectionable  as  being  abstract  rather  than 
concrete.    Idem. 

Negative  and  positive  evidence.  The  testimony  of  witnesses  that 
they  did  not  hear  signals  of  a  train  on  approaching  a  crossing  is 
not  purely  negative,  but  is  sufficient  to  create  a  conflict  with  the 
positive  testimony  of  other  witnesses  that  they  heard  signals. 
Idem. 

Contributory  negligence:  Evidence.  Under  the  evidence  in  this  case 
the  question  of  whether  plaintiff  was  guilty  of  contributory  negli- 
gence in  approaching  the  crossing  was  for  the  jury.    Idem. 

Contributory  negligence:  Evidence.  One  of  mature  age  intending  to 
take  a  train  in  the  night,  who  was  aware  of  the  approach  of  a 
train  and  knew  it  was  so  near  that  to  pass  in  front  of  the  engine 
to  the  station  it  was  necessary  to  quicken  his  speed,  was  guilty  of 
contributory  negligence  as  a  matter  of  law  in  attempting  to  thus 
cross  the  track.    Thompson  v.  Railway  Co.,  468. 

Instinct  of  self-preservation:  Instruction.  Where  there  are  no  eye 
witnesses  to  an  accident  the  presumption  arising  from  the  instinct 
of  self-preservation  obtains:  but  where  there  was  evidence  of  wit- 
nesses that  they  saw  deceased  hurrying  to  cross  the  track  to  the 
station  in  front  of  the  approaching  train,  and  observed  his  move- 
ments up  to  the  time  the  train  struck  him,  an  instruction  that  the 
law  presumes  that  decedent,  impelled  by  the  instinct  of  self- 
preservation,  was  in  the  exercise  of  due  care  was  inapplicable  to 
the  facts.    Idem. 

Fellow  servant  rule:  Statute:  Construction:  Negligence:  Evidence, 
Code  Section  2071,  relating  to  injuries  received  by  a  railway  em- 
ployee caused  by  the  negligence  of  a  co-employee,  when  such 
negligence  was  in  any  manner  connected  with  the  use  and  opera- 
tion of  the  railroad,  applies  only  to  injuries  received  when  exposed 
to  the  hazards  of  moving  trains  and  machinery  on  the  tracks,  and 
caused  by  the  negligence  of  a  co-employee  in  the  actual  movement 
thereof.    Thus  a  section  hand,  whose  work  was  along  the  section 
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putting  in  rails  and  repairing  the  track,  and  who  was  injured  by 
the  falling  of  a  steel  rail  from  the  side  of  a  standing  car  while 
assisting  in  unloading  the  rails,  because  of  inability  of  the  foreman 
to  hold  the  rail,  does  not  come  within  the  statute:  the  terms  "use 
and  operation"  as  found  in  the  statute  being  restricted^  to  moving 
trains.  Under  the  evidence  in  the  case  the  question  of  the  fore- 
man's negligence  was  for  the  jury.    Lammers  v.  Railroad  Co.,  211. 

Injury  to  live  stock:  Double  damages:  Notice:  Statute.  The 
owner's  right  to  recover  actual  damages  for  stock  killed  or  in- 
jured upon  a  railway  track,  by  reason  of  an  insufficient  right  of 
way  fence,  exists  independent  of  the  statute  authorizing  recovery 
of  double  damages  upon  refusal  to  pay  the  actual  loss  after 
.  service  of  notice  upon  the  company.  The  notice  provided  for  in 
that  statute  simply  lays  the  foundation  for  the  owner's  right  to 
double  damages,  and  it  is  his  duty  to  state  the  amount  of  his  loss 
accurately  and  in  good  faith  that  the  company  may  know  what 
his  claim  really  is;  and  if  in  bad  faith  he  fixes  his  loss  in  the 
notice  at  an  exorbitant  or  unreasonable  amount  he  cannot  recover 
double  damages,  as  that  would  permit  him  to  penalize  the  com- 
pany for  refusal  to  pay  an  exorbitant  demand.  Binder  v.  Rail- 
way Co.,  550. 

Notice  of  claim:  Tender.  After  laying  the  foundation  for  recovery 
of  double  damages  by  service  of  the  statutory  notice  and  fixing 
therein  an  exorbitant  amount,  it  is  not  the  duty  of  the  railway 
company  to  tender  to  the  owner  of  stock  killed  or  injured  the 
amount  of  his  actual  loss  that  it  may  escape  the  penalty;  as  that 
would  be  placing  the  burden  upon  the  company,  at  its  hazard,  of 
determining  the  value  of  the  owner's  property  and  the  extent  of 
his  injury.    Idem. 

Amount  of  loss:  Good  faith  claim:  Evidence:  Submission  of  issue. 
In  this  action  the  owner  fixed  the  amount  of  his  loss  in  the  notice 
at  $450  and  there  was  evidence  upon  the  trial  in  support  of  his 
olaim,  and  by  defendant  that  his  loss  was  much  less.  Held,  that 
the  court  erred  in  not  submitting  the  good  faith  of  plaintiff's  claim 
to  the  jury.    Idem. 

Same.  A  demand  for  loss  of  this  character  may  be  so  .exorbitant  as 
to  amount  to  bad  faith  as  a  matter  of  law;  as  where  the  owner  of 
stock  killed  gave  notice  that  his  loss  was  $450,  whereas  the  jury 
found  it  to  be  only  $275.    Idem. 

Negligence:  Burden  of  proof.  The  burden  is  upon  one  alleging  an 
injury  sustained  by  collision  of  his  automobile  with  railway  cars 
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at  a  crossing,  not  only  to  prove  the  negligence  of  the  railway 
company  and  its  proximate  cause  of  the  injury,  but  also  to  estab- 
lish his  own  freedom  from  contributory  negligence  by  showing 
that  he  did  not  do  or  omit  to  do  that  which  a  reasonably  prudent 
man  would  do  or  omit  for  his  own  safety  under  like  rirmmBtaiHWs 
Busold  v.  Railway  Co.,  441. 

Contributory  negligence.  Although  a  highway  traveler  is  entitled  to 
cross  the  tracks  of  a  railway,  he  must  exercise  care  in  so  doing 
commensurate  with  the  danger  involved.    Idem. 

Duty  to  stop,  look  and  listen.  The  duty  of  a  traveler  upon  the  high- 
way when  approaching  a  railway  crossing  to  stop,  look  and  listen 
for  trains,  depends  upon  the  circumstances  of  the  case.  He  is  not 
required  by  any  inflexible  rule  to  do  so  under  all  circumstances, 

•  There  may  be  circumstances  under  which  it  would  be  safer  to 
proceed  than  to  stop,  and  if  it  so  appears  to  him  as  a  reasonably 
prudent  person  his  failure  to  stop  may  be  excused.  The  question 
of  reasonable  care  to  discover  and  avoid  approaching  trains  is 
ordinarily  for  the  jury,  dependent  upon  the  particular  facta.    Idem, 


Absence  of  crossing  signals.  Effect.  Absence  of  statutory 
will  not  relieve  a  traveler  when  about  to  cross  railway  tracks  from 
using  his  senses  to  ascertain  his  danger,  but  is  a  fact  to  be  con- 
sidered in  determining  his  exercise  of  reasonable  care.    Idem. 

Contributory  negligence.  Where  the  circumstances  indicating  danger 
are  not  such  as  to  put  a  reasonably  prudent  person  on  his  guard, 
omission  to  exercise  more  than  ordinary  care  is  not  contributory 
negligence  within  the  contemplation  of  the  law.    Idem. 

Contributory  negligence:  Fact  question.  Where  plaintiff  in  approach- 
ing a  railway  crossing  was  induced  to  exercise  less  vigilance  by 
failure  of  the  company  to  signal  the  approach  of  its  cars,  the 
giving  of  which  would  have  suggested  greater  diligence  on  his 
part,  the  company  cannot  complain  of  his  want  of  diligence. 
Upon  the  whole  record  the  question  of  whether  plaintiff  was  guilty 
of  negligence  contributing  to  his  own  injury  was  for  the  jury. 
Idem. 


Contributory  negligence:  Issues.  The  question  of  whether  one  in 
crossing  a  railroad  exercised  reasonable  care  does  not  depend  upon 
when  he  could  have  seen  the  approaching  cars,  but  whether  in  the 
exercise  of  reasonable  care  he  might  have  seen  and  avoided  the 
danger,  and  whether  he  exercised  reasonable  care  for  his  safety 
in  what  he  did  or  omitted  to  do  at  the  time.    Idem. 
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Street  railways:  Negligence:  Evidence.  Where  one  upon  a  public 
street  leaves  a  place  of  safety  and  steps  directly  in  front  of  an 
approaching  street  car  and  is  injured  the  company  is  not  liable; 
as  those  operating  the  car  may  assume  that  he  would  remain  in 
the  place  of  safety  until  the  car  had  passed.  In  the  instant  case  the 
evidence  fails  to  show  as  a  matter  of  law  that  plaintiff  left  a  place 
of  safety  and  passed  in  front  of  defendant's  car.  Long  v.  Railway 
&  Light  Co.,  11. 

Same:  Instructions.  It  is  the  duty  of  the  motorman  of  a  street  car 
when  discovering  a  pedestrian  approaching  the  crossing  under  cir- 
cumstances sufficient  to  excite  reasonable  apprehension  of  a  col- 
lision, to  Bound  an  alarm  and,  if  necessary,  to  use  all  means  at 
hand  to  slow  down  the  car.  The  instruction  in  the  instant  case 
requiring  the  motorman  to  use  all  reasonable  efforts  to  avoid  the 
accident  was  not  improper,  as  fixing  too  high  a  degree  of  care.    Idem. 

Same:  Contributory  negligence:  Instruction.  Evidence  that  plain- 
tiff, a  child,  who  was  returning  home  with  a  toy  which  had  been 
given  him,  and  in  which  it  may  be  inferred  he  was  interested  when 
struck  by  defendant's  street  car,  was  sufficient  basis  for  instruct- 
ing the  jury  that  they  might  consider  the  diversion  of  plaintiff's 
mind,  on  the  question  of  his  contributory  negligence.    Idem. 

Same.  Where  a  street  car  was  exceeding  the  speed  limit  the  motor- 
man  was  not  authorized  to  presume  that  plaintiff  would  not  leave 
a  place  of  safety  and  attempt  to  cross  the  track  in  front  of  his 
car,  unless  plaintiff  knew  the  car  was  exceeding  the  speed  limit; 
as  a  pedestrian  has  a  right  to  assume  that  a  car  will  be  lawfully 
operated.    Idem. 

Contributory  negligence:  Instruction.  A  child  is  not  guilty  of  con- 
tributory negligence,  in  attempting  to  cross  a  street  in  front  of  an 
approaching  street  car,  simply  because  he  knew  of  the  running 
of  cars  on  the  street  and  of  the  danger  incident  to  crossing,  but 
failed  to  look  and  listen;  the  proper  test  being  whether  he  exercised 
the  care  and  caution  required  of  one  of  his  years  and  intelligence. 
Idem. 

Same.  A  requested  instruction  concerning  the  duty  of  defendant  to 
run  its  cars  on  schedule  time  for  the  accommodation  of  the  public, 
which  advised  the  jury  that  the  cars  should  be  stopped  or  slackened 
only  when  there  was  a  necessity,  was  properly  refused;  there  being 
no  attempt  to  tell  the  jury  what  constituted  a  necessity.    Idem. 
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REAL  PROPERTY.     See  Tenancy. 

Contracts:  Statute  of  f rands:  Payment:  Evidence.  Damages  may 
be  recovered  for  the  breach  of  an  oral  contract  to  convey  land, 
where  the  contract  had  become  enforceable  by  payment  of  part 
of  the  purchase  price.  And  the  payment  may  be  of  any  thing  of 
value  given  and  accepted  as  part  of  the  price;  as  a  personal  cheek. 
In  the  present  case  the  evidence  is  held  to  support  a  finding  that 
plaintiff's  check  was  given  and  received  with  the  understanding  that 
it  constituted  a  payment  on  the  price  of  the  land  in  controversy. 
Rohrbach  v.  Hammill,  131. 

Breach  of  land  contract:  Measure  of  damages.  The  measure  of  dam- 
ages for  defendant's  breach  of  contract  to  purchase  land  for  plain- 
tiff by  purchasing  it  in  his  own  name,  is  the  difference  between  the 
price  paid  by  defendant  and  its  value  when  the  contract  was 
breached  and  suit  brought.    Idem. 

Contracts:  Forfeiture.  By  the  express  provisions  of  the  statute  a 
contract  for  the  purchase  or  sale  of  real  property  cannot  be  for- 
feited for  non  performance,  until  thirty  days  after  the  time  fixed 
for  performance  and  after  giving  notice  of  forfeiture.  Allen  v. 
Adams,  300. 

Same:  Rescission.  Where  a  purchaser  of  real  property  continued  the 
contract  in  force,  knowing  that  the  vendor  was  taking  steps  to 
clear  objections  to  the  title  and  that  he  was  expecting  to  perform 
as  soon  as  the  title  was  perfected,  his  attempted  rescission  when  the 
vendor  was  ready,  able  and  willing  to  perform,  and  when  he  was 
tendering  performance  came  too  late.    Idem. 

Same.  Where  the  purchaser  of  land  entered  into  possession  under 
his  contract  and  made  improvements,  a  tender  of  possession  to  the 
vendor  coupled  with  a  demand  for  payment  of  the  value  of  the 
improvements  was  not  such  a  tender  as  would  warrant  rescission. 
Idem. 

Same:  Fraud:  Evidence.  In  this  action  for  the  price  of  land  sold 
on  contract  the  evidence  is  held  insufficient  to  show  that  plaintiff 
falsely  represented  that  he  held  the  legal  title  at  the  time  the 
contract  was  made.    Idem. 

Same:  Rescission.  Where  defendant  went  into  possession  of  real 
property  under  a  contract  of  purchase,  the  fact  that  plaintiff  did 
not  have  the  legal  title  at  the  time  he  took  possession  was  not 
ground  for  rescission  after  plaintiff  had  acquired  such  title:  and  by 
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taking  possession  defendant  acquired  an  equitable  title  to  the  land 
and  he  could  not  refuse  payment  of  the  purchase  price  for  alleged 
lack  of  title  in  the  vendor,  unless  he  rescinded  the  contract  and 
restored  possession.    Idem. 

Disputed  boundary:  Trial  of  issues.  Where  the  parties  to  an  action 
to  establish  a  disputed  boundary  line  claimed  that  an  old  fence  by 
acquiescence  marked  the  true  boundary,  and  plaintiff  claimed  that  a 
new  fence  was  on  the  same  line,  the  question  of  whether  the  old 
fence  was  established  by  acquiescence  as  the  boundary  was  properly 
tried  by  the  court  without  the  appointment  of  a  commissioner. 
Schoen  v.  Harris,  321. 

Same:  Action  to  establish  boundary:  Evidence.  The  statute 
authorizing  the  hearing  of  evidence  by  the  court  after  the  com- 
missioner has  filed  his  report,  in  a  proceeding  to  establish  a  lost 
boundary  line,  does  not  authorize  the  hearing  of  evidence  by 
affidavits,  but  contemplates  the  calling  and  examination  of  wit- 
nesses in  open  court.    Idem. 

Same.  On  an  issue  as  to  whether  a  new  fence  was  built  by  plaintiff 
on  the  line  of  an  old  one,  which  had  been  acquiesced  in  as  marking 
the  boundary,  or  whether  it  was  constructed  on  another  line, 
evidence  of  a  surveyor,  who  had  surveyed  the  premises  for  de- 
fendant and  noticed  the  fence  claimed  to  be  the  boundary  and  a 
surveyor's  stake  near  it,  that  he  located  the  corner,  set  a  stake  near 
the  fence  and  marked  the  point,  was  not  objectionable  as  seeking 
to  show  a  new  line,  but  was  proper  as  bearing  on  the  location  of 
the  old  fence.    Idem. 

Liability  of  vendor  for  taxes.  A  vendor  of  land  who  retains  the  legal 
title  until  after  the  close  of  the  year  when  the  tax  falls  due  is 
liable  for  the  accruing  tax,  in  the  absence  of  a  different  provision 
in  his  contract  of  sale;  and  even  though  be  had  deposited  a  war- 
ranty deed  in  escrow  to  be  delivered  at  a  future  date  upon  perform- 
ance by  the  purchaser.    Mohr  v.  Joslin,  34. 

Same:  Payment  of  tax  by  purchaser:  Recovery  from  vendor. 
Where  the  vendor,  who  remained  in  possession  after  deposit  of  a 
warranty  deed  in  escrow,  to  be  delivered  at  a  subsequent  date, 
failed  to  pay  the  taxes  accruing  prior  to  delivery  of  the  deed,  and 
the  purchaser  paid  the  same  to  protect  the  land  from  sale,  he  was 
entitled  to  recover  from  the  vendor,  not  upon  the  covenants  of 
warranty  in  the  deed,  but  upon  an  implied  or  quasi  contract. 
Idem. 
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Riparian  rights:  Extent  of  ownership:  Accretion.  The  absolute 
title  of  an  owner  whose  land  borders  upon  a  navigable  stream 
extends  only  to  the  high  water  mark;  yet  he  has  qualified  rights 
below  the  high  water  mark  that  will  be  protected,  among  which 
is  the  right  of  accretion,  which  has  some  of  the  attributes  of  prop- 
erty, and  when  once  vested  the  owner  can  only  be  deprived  thereof 
according  to  the  established  rules  of  law.    Hon!  v.  Railway  Co.,  6& 

Accretion:  Protection  of  right  by  injunction.  The  rights  of  a  riparian 
owner  to  future  accretions,  when  clearly  established,  will  be  pro- 
tected by  injunction;  but  the  accretion  must  begin  with  the  land 
of  the  owner  who  makes  the  claim  and  must  constitute  an  addi- 
tion thereto;  it  cannot  start  from  some  other  point  and  finally 
extend  to  his  land.  Thus  a  sand  bar  in  a  navigable  stream  lying 
off  the  main  bank  of  the  stream  and  below  high  water  mark,  be- 
tween which  and  the  bank  of  the  stream  there  is  a  connecting  body 
of  sand  that  in  times  of  low  water  iB  uncovered,  is  not  an  accre- 
tion within  the  meaning  of  the  law,  and  equity  will  not  restrain 
the  removal  of  sand  from  the  bar  at  the  instance  of  the  riparian 
owner.    Idem, 


REPLEVIN. 

Failure  to  secure  bond:  Right  of  possession.  Where  a  mortgagee 
prosecuted  an  action  of  replevin  in  another  state,  and  the  property 
was  rightfully  taken  by  the  officer  and  by  him  delivered  to  plain- 
tiff's attorney,  failure  of  the  officer  to  secure  the  replevin  bond 
from  the  mortgagee  before  such  delivery  did  not  make  the  action 
wrongful  or  entitle  the  mortgagor  to  an  action  of  replevin,  although 
the  officer  might  be  liable  for  loss  owing  to  a  failure  to  perform 
his  duty  in  that  respect.    Krebs  v.  Sawyer,  593. 

Instructions:  Consistency.  In  this  action  for  the  replevin  of  prop- 
erty held  under  an  attachment  against  another  party,  an  instruc- 
tion that  if  the  property  was  owned  by  the  plaintiff  at  the  time  of 
the  levy,  and  if  he  bought  it  in  good  faith  and  for  a  valuable  con- 
sideration, he  was  entitled  to  a  verdict,  was  not  inconsistent  with 
another  instruction  as  to  the  necessity  of  change  of  possession  or 
the  recording  of  a  bill  of  sale,  merely  supplementing  the  former 
charge.    Sheeler  v.  Porter  Hardware  Co.,  6. 

Change  of  possession:  Instructions.  Where  the  evidence  in  an  action 
for  replevin  of  a  hay  bailer,  claimed  by  plaintiff  as  a  bona  fide 
purchaser,  disclosed  that  it  was  bulky  and  was  operated  and  moved 
by  an  engine,  and  usually  left  where  it  was  last  used  until  needed 
elsewhere,  an  instruction  that  the  change  of  possession  must  have 
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been  such  as  would  apprise  third  parties  that  there  had  been  a 
change  of  ownership  was  sufficient;  and  refusal  to  instruct  that 
the  question  of  possession  depends  on  the  nature  of  the  property, 
that  when  the  owner  exercises  the  control  of  a  thing  in  the  manner 
and  extent  usual  in  cases  of  like  property,  according  to  the  usual 
manner  of  using  and  handling  such  things,  the  property  is  to  be 
regarded  as  in  his  legal  possession,  was  not  prejudiciaL    Idem. 

Presumption:  Burden  of  proof:  Demand.  In  an  action  of  replevin 
to  recover  the  possession  of  cattle  surreptitiously  taken  from 
plaintiffs  pasture  and  possession,  a  presumption  arises  in  favor 
of  the  ownership  of  plaintiff  and  his  right  to  possession,  and  the 
burden  is  upon  the  defendant  claiming  ownership  to  establish 
that  fact,  and  that  they  were  not  wrongfully  taken  under  the  writ. 
Nor  was  it  essential  for  plaintiff  to  demand  their  return  before 
bringing  suit,  or  for  defendant  to  demand  their  return  before  de- 
fending the  action.    Adamson  v.  Harper,  56. 

Burden  of  proof:  Instruction:  Estoppel.  Where  the  defendant's 
counsel  at  the  close  of  the  testimony  asked  the  right  to  open  and 
close  the  argument,  on  the  ground  that  defendant  having  taken 
the  cattle  from  plaintiff's  pasture  without  his  knowledge  or  consent 
did  so  at  his  peril,  and  that  he  acquired  no  right  from  the  fact  of 
possession  thus  gained  but  that  the  burden  was  upon  him  to  prove 
his  ownership,  he  could  not  complain  that  the  court  adopted  the 
same  theory  and  instructed  the  jury  that  the  burden  was  on 
defendant.    Idem. 

4 

Damages:  Remittitur:  Effect.  Where  the  plaintiff  offered  to  remit 
the  damages  awarded  by  reason  of  the  detention  of  property  taken 
under  a  writ  of  replevin,  he  could  not  complain  of  the  rulings  of 
the  court  upon  the  admission  of  evidence  on  the  subject,  or  of  the 
instructions  or  the  verdict.    Idem. 

RESCISSION.    See  Bkal  Property. 

RESIDENCE. 

Domicile:  Temporary  residence.  One  may  have  a  temporary  domicile 
away  from  home  without  necessarily  acquiring  a  residence  at  that 
place;  thus  he  may  temporarily  reside  at  different  places  and  yet 
have  but  one  domicile  or  residence  to  which  he  intends  at  some 
future  time  to  return.    Farrow  v.  Farrow,  87. 

Domicile:  Change:  Evidence.  A  domicile  once  gained  continues  until 
a  new  one  is  acquired,  mere  intent  is  not  in  itself  sufficient  to 
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effect  a  change;  there  must  also  be  an  actual  physical  change  in 
location  with  intent  not  to  return  to  the  old  residence.  Change 
of  domicile  may  be  shown,  however,  by  circumstantial  as  well  as 
by  direct  evidence.    Idem. 

RIPARIAN  RIGHTS.     See  Real  Property. 
SALES. 

Failure  to  take  possession:  Effect  Where  the  purchaser  of  a  piano, 
from  one  to  whom  the  same  with  others  had  been  consigned  for 
sale,  failed  to  take  the  instrument  into  his  possession  but  left  it  in 
the  stock  of  the  seller  until  the  consignor  took  possession  of  the 
stock,  the  fact  of  failure  to  take  possession  will  not  defeat 
title,  when  the  consignor  had  incurred  no  liability  or  changed 
position  on  account  thereof.     Cable  Go.  v.  Miller,  351. 

Same:  Appeal:  Change  of  theory.  Where  plaintiff  as  in  this  case 
relied  solely  upon  the  contract  of  consignment  as  the  basis  of 
his  claim  of  right  to  the  possession  of  the  instrument,  he  could 
not  change  his  position  on  appeal  and  rely  upon  the  failure  of 
defendant  to  take  immediate  possession  of  the  same.    Idem. 

Same:  Delivery:  Sufficiency.  Where  defendant  purchased  a  piano 
from  plaintiff's  consignee  and  paid  for  the  same,  knowing  his  ap- 
parent authority  to  make  sales,  thus  obtaining  the  ownership  and 
right  of  possession  as  against  the  consignor,  there  was  a  sufficient 
delivery,  although  he  permitted  it  to  remain  in  the  consignee's 
possession  until  he  was  ready  to  take  it.    Idem. 

Same.  Consignment  sales:  Bona  fide  purchaser:  Undisclosed 
agency.  Where  a  consignor  of  property  allows  his  agent  to  sell 
in  his  own  name  and  act  as  the  principal  in  relation  thereto,  the 
agent  has  such  authority  that  one  dealing  with  him  as  a  good  faith 
purchaser  is  protected,  even  though  the  property  was  not  immedi- 
ately delivered  to  the  purchaser,  and  the  consignor  cannot  retake 
it  from  him.    Idem. 

Measure  of  damages:  Instructions.  Where  the  defendant  in  an 
action  for  goods  sold  and  delivered  set  up  a  counterclaim  for 
non-delivery  of  part  of  the  articles,  an  instruction  that  the  meas- 
ure of  damages  was  the  difference  between  the  contract  price  and 
the  reasonable  market  value  of  similar  goods  in  that  locality  was 
correct.    New  England  Syndicate  v.  Cutler,  846. 
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SCHOOLS. 


Action  to  recover  tuition:  Evidence.  In  this  action  to  recover  tui- 
tion for  pupils  paid  by  one  contiguous  school  district  to  another, 
the  evidence  is  reviewed  and  held  to  require  submission  of  the 
question  whether  defendant  had  received  tuition  from  pupils  in 
a  portion  of  defendant  district,  and  that  it  was  error  to  direct  a 
verdict  for  defendant.  Independent  School  Dist.  v.  Solon,  Iowa, 
Ind.  School  Dist.,  686. 

Same:  Recovery  of  tuition:  Mutual  mistake.  Where  one  school 
district  paid  tuition  to  another  district  in  the  mutual  belief  that 
the  pupils  for  whom  it  was  paid  resided  in  the  former  district, 
it  is  recoverable  on  the  ground  of  mutual  mistake.    Idem. 

Creation  of  independent  district:  Jurisdiction  of  board.  In  the 
organisation  of  an  independent  school  district  under  the  provisions 
of  Code  Section  2794,  the  board  of  the  school  corporation  in  which 
the  portion  of  the  town  plat  having  the  largest  number  of  voters 
is  situated,  acquires  jurisdiction  to  proceed  upon  the  filing  of  the 
petition  by  the  voters  of  the  corporation.  The  petition  to  be  filed 
by  the  voters  of  the  contiguous  territory  proposed  to  be  included 
does  not  go  to  the  question  of  jurisdiction,  and  any  error  of  the 
board  in  passing  upon  the  sufficiency  of  the  second  petition  will  not 
defeat  its  jurisdiction  and  permit  a  collateral  attack  upon  subse- 
quent proceedings.    School  Corporation  v.  Ind.  School  Dist.,  257. 

Appeal  The  remedy  for  one  aggrieved  by  the  action  of  a  school 
board  in  the  organization  of  an  independent  district,  where  the 
board  has  acquired  jurisdiction,  is  by  appeal  to  the  county  super- 
intendent.   Idem. 

Contiguous  territory.  That  some  of  the  government  subdivisions 
included  in  the  proposed  territory,  when  considered  separately,  were 
not  contiguous  to  the  corporation  was  not  a  valid  objection  to  the 
organization  of  the  district.  If  all  the  subdivisions  included  form 
one  contiguous  body  and  such  body  is  contiguous  to  the  corpora- 
tion such  subdivision  is  contiguous  within  the  meaning  of  the 
statute.    Idem. 

Taxes:  Payment  to  wrong  district:  Recovery.  Where  the  super- 
visors levied  school  taxes  upon  land  in  one  district  at  a  rate 
applicable  to  an  adjoining  district,  and  the  treasurer  erroneously 
paid  the  tax  thus  collected  to  the  adjoining  district,  the  district 
in  which  the  land  was  situated  was  entitled  to  recover  the  same 
from  the  other  district  in  an  action  for  money  had  and  received, 
notwithstanding  the  fact  that  taxpayers  might  have  complained  of 
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the  erroneous  levy  and  payment  of  the  tax.    Ind.  School  Diet,  v. 
School  Twp.,  42. 

Industrial  schools:  Incorrigible! :  Commitment  and  detention.  Under 
the  statute  authorizing  the  commitment  of  an  incorrigible  girl  to 
the  industrial  school  until  she  attains  the  age  of  twenty-one  years, 
one  may  be  detained  in  the  school  for  the  statutory  period*  al- 
though she  attained  her  majority  at  eighteen  and  was  then  married. 
McPherson  v.  Day,  251. 

SIDEWALKS.   See  Municipal  Corporations. 

SPECIFIC  PERFORMANCE.  See  Equity. 

STATE  DEBUS.   See  Statutes. 

STATUTES.  See  Exemptions — Highways — Railroads. 

Additional  capitol  grounds:  Certificates  of  indebtedness:  Consti- 
tutional provisions.  The  certificates  of  indebtedness  which  the 
Executive  Council  is  authorized  to  issue  by  the  Act  of  the  35th 
General  Assembly,  relating  to  the  purchase  of  additional  capitol 
grounds,  were  not  intended  to  supply  casual  deficits  or  failure  of 
revenues,  within  the  meaning  of  section  2  of  article  7  of  the 
Constitution,  but  may  be  "for  expenses  not  otherwise  provided 
for."  Those  expenses  authorized  to  be  incurred  in  the  act  are 
such  as  are  contemplated  in  the  section  of  the  Constitution  re- 
ferred to;  that  is,  extraordinary  or  unusual  expenditures  deemed 
necessary  beyond  the  period  for  which  ordinary  revenues  are  pro- 
vided. The  term  expenses  as  used  in  the  constitutional  provision 
for  which  a  debt  may  be  created  means  those  lawfully  incurred. 
Rowley  v.  Clarke,  732. 

Same:  State  expenses:  Creation  of  debts:  Levy  of  taxes.  The 
levy  of  a  tax  to  be  collected  in  the  future  does  not  constitute  a 
provision  for  expenses  presently  created,  within  the  contemplation 
of  section  2,  article  7  of  the  Constitution;  and  the  mere  fact  that  a 
statute  authorizes  the  levy  of  future  taxes  to  discharge  a  present 
obligation  does  not  preclude  the  right  to  create  a  debt,  but  the 
statute  may  authorize  the  expense  to  be  incurred  and  at  the  same 
time  direct  the  issuance  of  evidence  of  indebtedness  and  provide 
for  a  future  tax  out  of  which  to  extinguish  the  debt.    Idem. 

Same:  State  debts:  Anticipation  of  taxes:  Issuance  of  warrants. 
Certificates  or  warrants  issued  by  the  state  in  anticipation  of 
and  payable   from   revenues   to  be  collected   within   the  biennial 
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period,  do  not  create  a  debt  within  the  provision  of  the  constitu- 
tion regarding  the  creation  and  payment  of  debts  by  the  state 
.  government;  and  as  taxes  levied  by  the  state  within  that  period  are 
certain  to  become  available,  they  may  be  anticipated,  after  they 
have  been  levied,  by  the  issuance  of  certificates  or  warrants.  Idem. 

Same:  Capitol  extension  appropriation:  Construction  of  statute. 
The  taxes  beyond  the  biennial  period  authorized  by  the  Capitol 
Extension  Act  of  the  35th  General  Assembly,  may  not  be  antici- 
pated by  the  issuance  of  certificates  or  warrants  exceeding  $250,- 
000  for  expenses  incurred,  without  submitting  the  question  to  a 
vote  of  the  people.    Idem. 

Same:  Constitutional  law:  Construction  of  statutes.  Where  two 
constructions  of  a  statute  are  possible,  without  doing  violence  to 
the  language  of  the  act,  one  upholding  the  act  as  not  in  violation 
of  the  Constitution  and  the  other  denouncing  it  as  inconsistent 
therewith,  courts  should  assume  that  the  legislature  intended  the 
former,  and  so  construe  the  language  thereof  as  to  render  it  har- 
monious with  the  fundamental  law.    Idem. 

Construction.  While  a  statute  criminal  in  character  should  be  strictly 
construed,  it  should  also  be  so  construed  as  to  effect  its  purpose, 
and  such  an  interpretation  should  be  given  to  all  the  language 
that  each  part  shall  carry  out  the  intent  of  the  legislation.  State 
v.  Read,  572. 

Same:  Automobile  lights.  The  Act  of  34th  General  Assembly  re- 
quiring that  motor  vehicles  shall  display  at  certain  hours  two 
lighted  lamps  in  front,  visible  at  a  distance  of  five  hundred  feet, 
is  satisfied  by  the  use  of  two  oil  lamps  upon  the  top  and  at  each 
side  of  the  dashboard  of  an  automobile,  in  front  of  the  driver,  and 
which  when  lighted  can  be  seen  the  required  distance;  the  term 
"front"  not  necessarily  meaning  the  extreme  front  of  the  machine. 
Idem. 

Constitutional  law:  Indictment:  Amendment.  The  statute  author- 
izing an  amendment  to  an  indictment  is  not  unconstitutional.  State 
v.  Schumacher,  331. 

STATUTE  OP  FRAUDS.     See  Real  Property. 

Part  payment:  Evidence.  To  constitute  a  check  part  payment  on  an 
oral  contract  for  the  purchase  of  land,  so  as  to  take  the  contract 
out  of  the  statute  of  frauds,  it  must  have  been  exclusively  refer- 
able to  the  contract  between  the  parties.     Where  there  was  no 
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definite  agreement  in  the  first  instance,  and  the  giving  of  the 
check  was  conditional,  there  must  have  been  a  subsequent  agree- 
ment and  ratification  of  the  acceptance  of  the  check  based  thereon 
to  take  the  transaction  out  of  the  statute.  The  evidence  in  this 
case  fails  to  show  such  subsequent  agreement.  Witte  ▼.  Gard- 
ner, 117. 

STREETS.      See  Municipal  Corporations. 

STREET  RAILWAYS.    See  Railroads. 

TAXATION.      See  Beal  Property — Schools— Statutes. 

TELEGRAPHS  AND  TELEPHONES. 

Failure  to  transmit:  Action  for  damages:  Pleading:  Sufficiency 
Where  plaintiff,  a  retail  dealer  in  fruits,  ordered  a  shipment  by 
telegraph,  it  was  not  necessary  for  him  to  show  as  a  basis  of 
recovery  for  failure  to  transmit  and  deliver  the  message,  that 
the  telegram  if  delivered  would  have  constituted  a  binding  con- 
tract; but  where  he  alleged  that  he  had  taken  orders  for  fruit 
from  his  customers,  that  if  his  telegram  had  been  transmitted 
and  delivered  the  sendee,  a  dealer  in  fruits,  would  have  filled  the 
order  and  he  would  have  received  the  fruit  in  time  to  have  sup- 
plied his  customers,  and  that  by  failure  to  receive  the  same  he  had 
suffered  damages,  a  cause  of  action  for  failure  to  transmit  and 
deliver  the  message  was  stated.  Storrar  v.  Postal  Telegraph 
Cable  Co.,  578. 

TENANCY. 

Tenants  in  common:  Improvements:  Equitable  relief.  A  tenant 
in  common  cannot  burden  the  title  of  his  co-tenant  by  improve- 
ments made  on  the  common  property  on  his  own  motion;  but  equity 
will  often  partition  the  common  property  in  kind  so  as  to  give  the 
co-tenant  making  the  improvements  that  part  of  the  land  on  which 
they  are  situated.    Shelangowski  v.  Schrack,  176. 

Same:  Repairs:  Contribution.  Ordinarily  a  co-tenant  cannot  be 
charged  with  repairs  made  to  improvements  already  on  the  prop- 
erty, but  in  exceptional  cases  contribution  may  be  enforced;  and 
generally  where  an  accounting  for  rents  and  profits  is  sought 
to  be  enforced  against  a  co-tenant  in  possession,  he  may  set  off 
against  the  same  the  amount  expended  by  him  for  necessary  repairs, 
though  as  a  rule  he  is  not  entitled  to  any  affirmative  relief  there- 
for.   To  charge  a  co-tenant  for  repairs  he  must  have  expressly,  or 
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impliedly,  agreed  thereto;  but  the  mere  making  of  repairs,  or  their 
utility  or  necessity  will  not  establish  an  implied  agreement  to  pay 
therefor.    Idem, 

m 

(Life  tenant:  Improvements:  Liability  of  reversioner.  A  life  tenant 
has  no  authority  to  charge  the  reversioner  with  valuable  im- 
provements placed  upon  the  property  by  him.    Idem, 

Same:  Repairs:  Liability  of  life  tenant.  It  is  the  general  rule 
that  a  life  tenant  must  at  his  own  expense  make  such  repairs  to 
the  property  as  are  necessary  to  preserve  it  and  prevent  it  from 
going  to  waste;  but  he  is  not  bound  to  make  such  extraordinary 
repairs  as  involve  a  new  structure,  or  parts  thereof,  for  the  old 
one.    Idem, 

TBUSTS.     See  Conveyances. 

VENDORS,  LIABILITY  FOR  TAXES.      See  Real  Property. 

VEBDICT.      See  Practice. 

Definiteness.  A  verdict  for  a  definite  sum  and  interest  at  six  per 
cent  from  a  certain  date  is  not  void  for  uncertainty  in  amount, 
as  the  total  amount  allowed  is  a  mere  matter  of  computation. 
Wiar  v.  Railroad  Co.,  702. 

WAIVER.     See  Parties. 
WILLS. 

Construction.  The  law  favors  the  vesting  of  estates  at  the  earliest 
possible  period,  in  the  absence  of  a  clear  manifestation  of  the 
testator's  intention  to  the  contrary;  and  in  cases  of  doubt  the 
law  favors  the  fee  rather  than  the  lesser  estate.  Putbrees  v. 
James,  618. 

Vesting  of  estates.  Under  a  will  bequeathing  one-half  of  testator's 
income  to  his  wife  for  life,  together  with  the  occupancy  of  resi- 
dences, and  to  his  legal  heirs  the  remainder  of  the  income  during 
the  life  of  the  wife,  with  the  reversion  and  ownership  in  them 
after  her  death,  and  with  direction  to  his  executor  to  sell  such 
property  as  might  be  required  to  pay  his  debts,  the  legal  heirs 
took  the  fee  title  to  the  real  estate  at  once  with  enjoyment  de- 
ferred until  his  wife's  death.    Idem. 
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Sale  of  interest  by  devisee:    Estoppel    Upon  a  sale  and  receipt  of 

the  consideration  of  all  their   interest  in  testator's  real  estate 

devised  to  them,  the  devisees  and  their  grantors  were  estopped 

from  claiming  any  further  interest  in  the  property.    Idem. 

Widow's  election:  Evidence.  While  a  widow's  election  to  accept  the 
provisions  of  her  husband's  will  in  lieu  of  a  distributive  share 
could  be  made  a  matter  of  record  as  required  by  the  former  statute 
in  different  ways,  proof  of  an  unrecorded  referee's  report  filed  hi 
a  foreign  state,  showing  that  the  widow  as  trustee  rented  lands 
in  this  state,  and  that  she  occupied  property  of  the  estate  and 

.  acted  as  executrix  was  not  sufficient  to  show  such  an  election. 
Idem. 

Proof  of  lost  will.  To  establish  a  lost  will  the  evidence  must  be  clear 
and  satisfactory;  more  than  the  declarations  of  a  testator  is 
required;  and,  even  though  a  will  may  have  been  made,  if  not 
found  after  the  testator's  death  it  will  be  presumed  to  have 
been  revoked  by  its  destruction.    In  re  Estate  of  Thorman,  237. 

Same:  Evidence.  Although  the  execution  and  contents  of  a  lost  will 
may  be  shown  by  the  evidence  of  a  single  witness,  the  proof  must 
be  clear  and  satisfactory.  In  the  instant  case  the  evidence  is  held 
insufficient  to  establish  the  execution  of  the  alleged  lost  instru- 
ment and  its  contents.    Idem. 

WITNESSES.     See  Evidence. 


AUTHORITIES  CITED 

« 

IN  THE  OPINIONS  REPORTED  IN  THIS   VOLUME. 


1  Am.  &  Eng.  Ency.  Law    (2nd  Ed.),  1 502 

1  Am.  &  Eng.  Ency.  Law,  2,  3 502 

8  Am.  &  Eng.  Ency.  Law,  pages  123,  124,  125 404 

10  Am.  &  Eng.  Ency.  Law,  361   391, 413 

10  Am.  &  Eng.  Ency.  Law  (2nd  Ed.),  997 236 

B 

Bailey  on  Injuries,  472 430 

Benjamin  on  sales  (7th  Ed.),  pages  755,  772 141 


0 


C 

1  Chitty's  Plead.  &  Prac,  157 272 

Clarke  &  Marshall  on  Private  Corp.,  Vol.  3,  Sec.  728 534 

Cook  on  Corp.  (5th  Ed.),  Vol.  2,  Sec.  712 530 

Cook  on  Corp.,  Vol.  2,  Sees.  712,  716 532 

Cooley  on  Torts,  Sec.  953 279 

Cooley  on  Torts  (3rd  Ed.),  Sec.  955 275 

2  Cooley  on  Torts  (3rd  Ed.),  966 678 

3  Cyc,  581  684 

10  Cyc,  930  531 

11  Cyc,  1066  404 

12  Cyc,  848  348 

15  Cyc,  495  . .  ., 236 

15  Cyc,  507  236 

18  CJrc,  247  117 

20  Cyc,  100  272 

24  Cyc,  810  331 

26  Cyc,  1370  (B)  215 

27  Cyc,  597  502 

27  Cyc,  598  501 

27  Cyc,  708  495 

27  Cyc,  733,  734 .' 505 

819 


820  Authorities  Cited. 

27  Qyc,  739,  740 \..l 508 

28  Qyc,  1378    724 

29  Cyc,  351    72 

31  Cyc,  703   51* 

36  Cyc,  1119   330 

D 

2  Daniel  on  Neg.  Insfc,  Sec  1623 116 

E 

1  Elliott  on  Evidence,  Sec.  603 494 

2  Ency.  of  Evidence,  612 386 

P 

Freeman  on  Co-tenancy,  Sees.  509,  510 180 

6 

1  Qreenleaf  on  Evidence,  See.  277 494 

2  Qreenleaf  on  Evidence,  Sec  242 407,408,413 

J 

Jones  on  Evidence  (2nd  Ed.),  Sees.  828,  829 601 

JoneB  on  Evidence  (Pocket  Ed.),  Sees.  874,  883 249 

Jones  on  Evidence,  Sec  878 249 

Jones  on  Real  Prop.,  Sees.  861,  873,  882,  886,  910 404 

K 

Kerr  on  Fraud  &  Mistake,  54 278 


Mecham  on  Sales  (Ed.  1901),  Sec.  157 358 

Mecham  on  Sales,  Sec  158 359 

Morawets  on  Private  Corp*,  Sec  537 531 

R 

1  Randolph  on  Comm.  Paper,  Sees.  Ill,  112,  113 438 

Rawle  on  Covenants  Of  Title,  Sees.  79,  88,  191 404 

Rawle  on  Covenants,  95,  96 408 


Authorities  Cited.  821 
s 

Smith  on  Fraud,  Sees.  41,  53 279 

Smith  on  Fraud,  Sec.  15 275 

Story  on  Agency,  Sec.  444 362 

T 

Taylor  on  Corporations 534 

Tiedeman  on  Real  Property,  Sees.  66,  68 181 

Tiedeman  on  Real  Property,  Sec.  853 404 

Tiffany  on  Real  Property,  Sees.  32,  254 181 

Tiffany  on  Real  Property,  Sec  397 404 

1  Thompson  on  Negligence,  431 21 

2  Thompson  on  Negligence,  1182,  1194 21 

W 

Warvelle  on  Vendors,  Sec.  179 37 

2  'Warvelle  on  Vendor,  pages  992,  998 404 

2  Washburn  on  Real  Property,  707 408 

Webster's  Dictionary  281 

1  Wharton  on  Criminal  Law  (8th  Ed.),  211 467 

Wharton  on  Criminal  Evidence  (9th  Ed.),  Sees.  482,  485 601 

Wigmore  on  Evidence 694 

1  Wigmore  on  Evidence,  Sees,  92,  93 149 


CASES  CITED 

IN  THE  OPINIONS  REPORTED  IN  THIS  VOLUME. 


Adams'  Estate 161  Iowa,   88 319 

Adriance  v.  Roome 52  Barber  (N.  Y.),  399 534 

Akeson  v.  Ry 106  Iowa,    54 214, 215 

Albert  Lea  College  y.  Brown    88  Minn.,  524 295 

Allen  v.  Loring 34  Iowa,  501 511 

Allen  v.  Pegram 16  Iowa,  163 308 

Alline  v.  City  of  LeMara 71  Iowa,  654 571 

Ames  y.  Ry.  Co 120  Iowa,  640 150, 473 

Anderson  v.  Mfg.  Co 152  Iowa,  455 74 

Anderson  y.  Ry.  Co 150  Iowa,  465 23 

Anniston  Loan  &  Trust  Co.  v. 

Stickney 108  Ala.,  146 437 

Armbright  v.  Zion 108  Iowa,  338 518 

Atchison  Ry.  y.  Brassfield 51  Kan.,  167 216 

Atchison  Ry.  v.  Koehler 37  Kan.,  463 216 

Atlas  Ry.  Supply  Co.  v.  For- 

ster  et  al 123  111.  App.,  558 388 

Avey  v.  Ry.  Co 81  Tex.,  243 23 

Aye  y.  Philadelphia  Co 193  Pa.,  451 495 

Ayers  y.  Produce  Co 101  Iowa,  141 719 

B 

Bak  v.  CNeil 128  Ala.,  192 532 

Baker  v.  Board 40  Iowa,  226 260 

Baker  y.  Flint 68  Mich.,  90   22 

Baker  v.  Ry.  Co 95  Iowa,  163 473 

Baldwin  v.  Mayne 42  Iowa,  131 39 

Balkema  v.  Searle 116  Iowa,  374 55 

Bank  v.  Brown 142  Iowa,   190    511 

Bank  v.  Butterg 17  N.  D.,  326 436,438 

Bank  v.  Carter 144  Iowa,  715 439 

Bank  y.  Hughes 17  Wend  (N.  Y.),  94 347 

Bank  v.  Loos    142  Iowa,  1 676 

823 


824  Cases  Cited. 

Bank  v.  Loyd 90  N.  Y.,  530 347 

Bank  v.  Millard 10  Wall,  152 346 

Bank  v.  Reeder 142  Iowa,  376 695 

Bank  v.  Thayer   7  Fed.,   622 272 

Bank  v.  Walker 85  Iowa,  728 388 

Bailow  v.  McKinley 24  Iowa,  69 391,  394,  403,  404, 409 

Barnes  v.  Hekla  Fire  Ins.  Co..     75  Iowa,  14 136 

Batchelder  v.  Sturgis 3  Cush.  (Mass.),  201 408 

Bates  v.  State 124  Wis.,  612 348 

Bayard  v.  Malcom 2  Johns  (N.  Y.),  550 271 

Bayless  v.  Davis 47  Iowa,  340 357 

Beatty  v.  Smethers 49  Ind.  App.,  602 502, 506 

Beckley  v.  Beckley 23  Or,  226 661 

Beckwith  v.   Dargets 18  Iowa,  303 230 

Beebe  v.  Knapp 28  Mich.,   56 271 

Beems  v.  Ry 67  Iowa,  435 636 

Beleal  v.  Ry 15  N.  D.,  318 217 

Bell  v.  Clarion 113  Iowa,  126 150,473 

Bell  v.  Gough 23  N.  J.  Law,  624 71 

Bennett  v.  Hetherington 41  Iowa,  142 260 

Bennett  v.  Starch  Co 103  Iowa,  207 70 

Bergman  v.  Kammlade 109  Iowa,  305 181 

Billingham  v.  Bryan 10  Iowa,  317 403 

Billings  v.  Worcester 102  Mass.,  329   726 

Blair  v.  Blair 106  Iowa,  269 661 

Blair  v.  Hemphill Ill  Iowa,  226 506 

Blair  Co.  v.  Hillis 76  Iowa,  249 571 

Blair  v.  Wilson 28  Grat.  (Va.),  165 140 

Blake  v.  Everett 1  Allen  (Mass.),  248 400,409 

Boardman  v.  Lesses 6  Pet,  328   612 

Bobzin  v.  Gould 140  Iowa,  744 494 

Boddy  v.  Henry 113  Iowa,  482 274,275,276 

Bolton  v.  Donavan 9  N.  D.,  575 209 

Bond  v.  Wood 107  N.  C,  139 71 

Booth  v.  Booth 114  Iowa,  78 181 

Borghart  v.  Cedar  Rapids. . . .  126  Iowa,  313 64 

Bort  v.  Yan 46  Iowa,  323  230 

Boswell  v.  Gates 56  Iowa,  143  229 

Bowman  v.  Brown 52  Iowa,  437 236 

Brandrup  v.  Britten 11  N.  D.,  376 55 

Brant  v.  Plumer 64  Iowa,  33 64 

Brewster  v.  Brewster 52  N.  H.,  58 613 

Bromberg  v.  Laundry  Co 134  Iowa,  38 419 

Brown  v.  Coal  Co 143  Iowa,  662 150 

Brown  v.  Perkins 83  Mass.  (1  Allen),  89 467 

Brown  v.  Ringdal 109  Minn.,  6   749,751 

Brown  v.  Wade 42  Iowa,  647  357 


Cases  Cited.  825 

Bruggeman  v.  R.  R.  Co 147  Iowa,  187 449, 711 

Brusseau  ▼,  Brick  Co 133  Iowa,  345 62 

Budlong  v.  Cottrell 64  Iowa,  234 357 

Bullitt  v.  Farrar 42  Minn.,  8  278 

Butler  v.  Gale 27  Vt.,  739,  742 401,409 

Burk  v.  Hill 48  IncL,  52 395 

Burk  v.Walsh 118  Iowa,  397   150,400,473 

Burkam  v.  Burk 96  Ind.,  270 39 

Burner  v.  Hegman 127  Iowa,  580 286 

Burr  v.  Wilcox 19  Iowa,  32 593 

Burton  v.  U.  S 196  U.  S.,  283 343, 345 

Busse  v.   Schaeffer 128  Iowa,  321  52 

Byerly  v.  Sherman 126  Iowa,  447  179 

Byers  v.  McEniry 117  Iowa,  499 179 

Byrne  v.  Ry.  Co 83  N.  Y.,  620 22 


Cahill  y.  Ry 148  Iowa,  241 215 

Calais  Steamboat  Co.  v.  Scud- 

der  . .' 2  Black  (67  U.  S.),  372 ' 359 

Calhoon  v.  Neely 201  Pa.,  97   495 

Capron  v.  Capron. 44  Vt,  410 437 

Carpenter  v.  Wright 52  Kan.,  221  570 

Carter  v.  Denman 23  N.  J.  Law,  260,  272. .  .407, 408, 413 

Casady  v.  Carraher 119  Iowa,  500 666 

Case  ▼.  Ry.  Co 147  Iowa,  747 449 

Cathcart  v.  Bowman 5  Pa.,  317 392 

Chadwick  v.  Tatem 9  Mont.,  354  39 

Chapman  v.  Forbes 123  N.  Y.,  532 209 

Chapman  v.  Kimball 7  Neb.,  399   413 

Charleston    Mining   Co.   v. 

American  Co 150  S.  W.  (Tenn.),  443 502 

Charlton  v.  Reed 61  Iowa,  166 436, 437 

Chatham  Furnace  Co.  v.  Mof- 

fatt   147  Mass.,  403 278 

Cheadle  v.  Roberts 150  Iowa,  639,  642 245, 370 

Chesapeake  Ry.  v.  Kentucky. .  179  U.  S.,  388 755 

Chicago  Ry.  v.  Bank 136  U.  S.,  268 436 

Chicago,  etc.,  Ry.  v.  Pontius. .  157  U.  S.,  209 216 

Chicago  TeL  Co.  v.  Tel.  Co. . .  134  Iowa,  252  61 

Chickering  v.  Moulton 107  N.  W.  (Iowa),  434 362 

Christopherson  v.  Ry.  Co 135  Iowa,  409 150 

Church  ▼.  Donnell 110  Iowa,  5  293 

City  of  Beatrice  v.  Wright. . .     72  Neb.,  689  754 

City  of  Cedar  Rapids  v.  Bech- 

tel    110  Iowa,  198 741 


816  Index,  Vol.  162. 

Statute  of  Frauds  Continued  to  Tbusct 

definite  agreement  in  the  first  instance,  and  the  giving  of  the 
check  was  conditional,  there  must  have  been  a  subsequent  agree- 
ment and  ratification  of  the  acceptance  of  the  check  based  thereon 
to  take  the  transaction  out  of  the  statute.  The  evidence  in  this 
case  fails  to  show  such  subsequent  agreement.  Witte  v.  Gard- 
ner, 117. 

STREETS.      See  Municipal  Corporations. 

STREET  RAILWAYS.    See  Railroads. 

TAXATION.      See  Real  Property — Schools — Statutes. 

TELEGRAPHS  AND  TELEPHONES. 

Failure  to  transmit:  Action  for  damages:  Pleading:  Sufficiency 
Where  plaintiff,  a  retail  dealer  in  fruits,  ordered  a  shipment  by 
telegraph,  it  was  not  necessary  for  him  to  show  as  a  basis  of 
recovery  for  failure  to  transmit  and  deliver  the  message,  that 
the  telegram  if  delivered  would  have  constituted  a  binding  con- 
tract; but  where  he  alleged  that  he  had  taken  orders  for  fruit 
from  his  customers,  that  if  his  telegram  had  been  transmitted 
and  delivered  the  sendee,  a  dealer  in  fruits,  would  have  filled  the 
order  and  he  would  have  received  the  fruit  in  time  to  have  sup- 
plied his  customers,  and  that  by  failure  to  receive  the  same  he  had 
suffered  damages,  a  cause  of  action  for  failure  to  transmit  and 
deliver  the  message  was  stated.  Storrar  v.  Postal  Telegraph 
Gable  Co.,  578. 

TENANCY. 

Tenants  in  common:  Improvements:  Equitable  relief.  A  tenant 
in  common  cannot  burden  the  title  of  his  co-tenant  by  improve- 
ments made  on  the  common  property  on  his  own  motion;  but  equity 
will  often  partition  the  common  property  in  kind  so  as  to  give  the 
co-tenant  making  the  improvements  that  part  of  the  land  on  which 
they  are  situated.    Shelangowski  v.  Schrack,  176. 

Same:  Repairs:  Contribution.  Ordinarily  a  co-tenant  cannot  be 
charged  with  repairs  made  to  improvements  already  on  the  prop- 
erty, but  in  exceptional  cases  contribution  may  be  enforced;  and 
generally  where  an  accounting  for  rents  and  profits  is  sought 
to  be  enforced  against  a  co-tenant  in  possession,  he  may  set  off 
against  the  same  the  amount  expended  by  him  for  necessary  repairs, 
though  as  a  rule  he  is  not  entitled  to  any  affirmative  relief  there- 
for.   To  charge  a  co-tenant  for  repairs  he  must  have  expressly,  or 
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impliedly,  agreed  thereto;  but  the  mere  making  of  repairs,  or  their 
utility  or  necessity  will  not  establish  an  implied  agreement  to  pay 
therefor.    Idem. 

(Life  tenant:  Improvements:  Liability  of  reversioner.  A  life  tenant 
has  no  authority  to  charge  the  reversioner  with  valuable  im- 
provements placed  upon  the  property  by  him.    Idem. 

Same:  Bepairs:  Liability  of  life  tenant.  It  is  the  general  rule 
that  a  life  tenant  must  at  his  own  expense  make  such  repairs  to 
the  property  as  are  necessary  to  preserve  it  and  prevent  it  from 
going  to  waste;  but  he  is  not  bound  to  make  such  extraordinary 
repairs  as  involve  a  new  structure,  or  parts  thereof,  for  the  old 
one.    Idem. 

TRUSTS.     S*6  Conveyances. 

VENDORS,  LIABILITY  FOR  TAXES.      See  Bzal  Property. 

VEEDICT.      See  Practice. 

Definiteness.  A  verdict  for  a  definite  sum  and  interest  at  six  per 
cent  from  a  certain  date  is  not  void  for  uncertainty  in  amount, 
as  the  total  amount  allowed  is  a  mere  matter  of  computation. 
Wiar  v.  Railroad  Co.,  702. 

WAIVES.     See  Parties. 
WILLS. 

Construction.  The  law  favors  the  vesting  of  estates  at  the  earliest 
possible  period,  in  the  absence  of  a  clear  manifestation  of  the 
testator's  intention  to  the  contrary;  and  in  cases  of  doubt  the 
law  favors  the  fee  rather  than  the  lesser  estate.  Putbrees  v. 
James,  618. 

Vesting  of  estates.  Under  a  will  bequeathing  one-half  of  testator's 
income  to  his  wife  for  life,  together  with  the  occupancy  of  resi- 
dences, and  to  his  legal  heirs  the  remainder  of  the  income  during 
the  life  of  the  wife,  with  the  reversion  and  ownership  in  them 
after  her  death,  and  with  direction  to  his  executor  to  sell  such 
property  as  might  be  required  to  pay  his  debts,  the  legal  heirs 
took  the  fee  title  to  the  real  estate  at  once  with  enjoyment  de- 
ferred until  his  wife's  death.    Idem. 
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